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88711 CONGRESS SENATE Rerort 
2d Session No. 872 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 
FEBRUARY 10, 1964.—Ordered to be printed 


Mr. Maenvson, from the Committee on Commerce, submitted tha 
following 


REPORT 


together with 
INDIVIDUAL VIEWS 
[To accompany 8. 1782] 


The Committee on Commerce, to whom was referred the bill (S. 
1782) to eliminate discrimination in public accommodations affecting 
interstate commerce, having considered the same, report favorably 
thereon with amendments and recommend that the bill as amended do 
pass. . | 

BRIEF SUMMARY 


The purpose of S. 1732 is to achieve a aarp and voluntary settle- 
ment of the persistent problem of racial and religious discrimination 
or segregation by establishments doing business with the genera] pub- 
lic, and by labor unions and professional, business, and trade associ- 
ations, 

Motels, hotels, restaurants, places of amusement, and retail and 
service establishments substantially affecting interstate commerce in- 
dividually or cumulatively would be covered by the bill, as would labor 
unions or business associations affecting interstate commerce. 

The bill would guarantee all persons freedom from a refusal by an 
included establishment or organization to deal with them on account 
of race, color, religion, or national origin. Any person refused service 
by a public establishment on the above-mentioned grounds would have 
the right to seek a court order against the offending establishment or 
individual after 30 days’ written notice to a State agency or instru- 
mentality authorized to deal with such disputes. In the absence of 
such a body, 30 days’ notice prior to suit would have to be given the 
Attorney General. This condition precedent of 30 days’ notice before 
instituting suit does not apply to a person aggrieved by a refusal of 
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refer the case for voluntary settlement to an appropriate Aeeney. or 
nd that 


el Dee Se) 


SECTION-BY-SECTION ANALYSIS OF 8, 1732 
Section 2 
The bill as introduced contained specific findings in section 2. ‘The 
bill ns reported deletes these findings and substitutes a declaration of 
poney explaining the goals of Conair and the purposes of this bill. 
he declaration of policy does not limit in any way the constitutional 
bases upon which this bill may be sustained in a court of law. 


Section 3 . : . 

. Subsection 3(a).—This section. would grant to all persons a right 
to be free from discrimination or segregation on account of race, color, 
religion, or national origin in the enjoyment of the goods, services, 
facilities, privileges, advantages, and accommodations of the public 
establishments described in paragraphs 1, 2, and 3 of subsection 3(). 
These three paragraphs detail three mutually exclusive groups of pub- 
licestablishments. =. 

.. “Person,” as that term is used in subsection 3(a) and other sections 
of the bill, may include other than natural persons, as in the case where 
a business entity is refused the right to purchase, use, rent, or hire 
goods, services, or facilities on account of the race, color, religion, or 
national origin of its owner or operator. 

_ Subsection 3(a) (1).—There is a change from the bill as introduced. 
That bill applied the provisions of section 8(a) to al! public places 
engaged in furnishing lodging to transient guests, including guests 
from other States or traveling in interstate commerce. The reported 
bill would exclude from coverage “* * * an establishment which (A) 
is. located within the building which the proprietor actually occupies 
as a home and (B) contains not more than five rooms for rent”; but 
includes all other places furnishing lodging to transient guests, includ- 
ing guests from other States or traveling in interstate commerce. . It 
_ig,not necessary that most of the transient guests, or any of them, be 
rom other States or traveling in interstate commerce. So long as 
the establishment furnishes lodging to transient guests, it would bo 
subject to the terms of this act unless satisfying the terms of the excep- 
tion set out above. 
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Only public establishments furnishing lodging to transients would 
be within this subsection. Establishments furnishing lodging to 
ets of a permanent duration, or to guests of an indefinite duration 
iiving no fixed intent to leave, as in the case of a boardinghouse, 
would not be included. But, an apartment house or boardinghouse 
that in fact held rooms out for transients would be covered by subsec- 
tion 3(a) (1). This would be so evon if not all the rooms of the estab- 
lishment were for the use of transients. 

The exception contained in the bill would apply only when the 
“proprietor” actually occupies the building in which the establishment 
is located as a home. <A person may have only one “home” as that 
term is used here. Ifa person has more than one place of residence or 
abode, his home would be that place which he uses as his principal 
residence. 

Subsection 3(a)(2).—There is no change from the bill as intro- 
duced. This is the second of three mutually exclusive groups of pub- 
lic establishments that are covered by the bill. This subsection would 
include all public places of amusement or entertainment which cus- 
tomarily present motion pictures, performing groups, athletic teams, 
exhibitions, or other sources of entertainment which move in interstate 
commerce. These public establishments would be within the provi- 
sions of the bill even though at any particular time the source of enter- 
tainment being provided had not moved in interstate commerce. It is 
sufficient if the establishment “customarily” presents entertainment 
that has moved in interstate commerce. If this test is met then the 
establishment would be subject to the bill at all times, even if current 
entertainment had not moved in interstate commerce. 

Subsection 3(a) ().—This is the third of three mutually exclusive 

roups of oe establishments that aré subject to the provisions of 
this bill. There is no change from the introduced bill in the terms 
of subsection 3(a) (3), except for a change in the test stated in sub- 
section 3(8) (3) (il). 

Subsection 8(a) (3) deals with retail establishments or any other 
‘public place that keeps goods for sale to the public, including a public 
place engaged in selling food for consumption on the premises, and 
any other establishment where goods, services, facilities, privileges, 
advantages, or accommodations are held out to the public for sale, 
use, rent, or hire, if any one of the four tests set out in subsections 
3(a) (3) (i) through 3¢n) (3) (iv) are satisfied. As establishments 
within subsection 3(a) (3) are mutually exclusive from those in sub- 
sections 3(a)(1) and 8(n) (2), an apartment house not renting to 
transients (and thus not within subsection ata) would not be 
within the scope of this subsection even though it offers facilities 
or accommodations to the pure for use, rent, or hire. Only sub- 
section 3(a)(1) would apply to establishments furnishing lodging. 
Also, any ee establishment offering entertainment or amusements, 
but not su get to the provisions of the bill under subsection 8(a) (2), 
would not be subject to the bill by reason of subsection 3(a) ie 

In order for any establishment to be, subject to the terms of the 
bill by reason of subsection 3(a) (3), one of the following four tests 
must be met: _ 

Subsection 3(a) (3) (7).—Under this subsection, an establishment 
would be within the.terms of subsection 8(a) (8). if the goods, serv- 
Ices, facilities, priviliges, advantages, or accommodations are pro 
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vided to a substantial degree to interstate travelers. A substantial 
degree is something more than a minimal amount, but would not re- 
quire a majority of the customers of the establishment to be incerstate 
travelers. 

Subsection 3(a) (3) (di). —The test set forth in this subsection has 
been considerably changed from that in the bill as introduced. The 
latter provided that if a substantial portion of any goods held for 
sale, use, rent, or hire had moved in interstate commerce, then the 
establishment would be within subsection 3(a) (3). The test as now 
set forth requires that a substantial portion of the goods held out 
to the public by an establishment engaged primarily in the sale, rent, 
‘or hire of goods have moved in interstate commerce. Thus, a sub- 
stantial portion of the total goods of the establishment must have 
te) moved, rather than a substantial portion of any one kind of 
goods, and the establishment must be engaged primarily in the sale, 
rent, or hire of these goods to the public. This test would not include 
a place engaged primarily in offering goods for use by the public. 
Also, requiring that the establishment be engaged primarily in the 
sale, and so forth, of these goods, the test would not cover businesses 
that deal primarily in services, although as an incident to that serv- 
ice goods are held out for sale. Thus, this test would not include a 
barbershop or beauty parlor. Such an establishment may, though, 
be within the tests set out in subsection 3(a) (3) (i) and 3(a) (8) (iv). 

Subsection 3(a) (3) (iit).—The third test for determining whether 
an establishment is within the general terms of subsection 8(a) (3) 
is whether the activities or operations of the establishment substan- 
tially affect interstate travel or the interstate movement of goods in 
commerce. There is no change from the test set forth.in this sub- 
section in the bill as introduced. 

Subsection 3(a) (3) (tv).—The final test for determining whether 
an establishment is within subsection 3(a) a is unchanged from the 
introduced bill. This test is met if the establishment is an integral 
‘part of an establishment included in subsection 8(a). The term “inte- 
gral part” is defined following the statement of this test as meaning 
physically located on the premises of an establishment subject to sub- 
section 3(a), or located contiguous to such premises and owned, oper- 
ated, or controlled, directly or indirectly, by or for the benefit of, or 
leased from the persons or business entities which own, operate, or con- 
tro] an establishment subject to subsection 8(a). Thus, in all instances, 
to be an integral part, the establishment would have to be physically 
located on the premises of an included establishment or located contig- 
uous to such an establishment. A hotel barbershop or beauty parlor 
would be an integral part of the hotel, even though operated by some 
independent person or entity. 

Subsection 3(b).—This subsection would exclude from the coverage 
of the act a bona fide private club or other establishment not open to 
the public, except to the extent that the facilities of such club or estab- 
lishment are made available to the customers or pstrons of an estab- 
lishment within the scope of subsection 8(a). There is no substantive 
change from the bill as introduced. . 


Section 4 , 
Subsection 4(a).—Section 4 of the bill is entirely new. It would 
confer a right to be free from discrimination with respect to member- 
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ship in labor unions and professional, business, or trade associations. 
Section 4(a) states that no person shall be denied membership in a 
labor organization, or denied benefits of membership therein, on ac- 
count of race, color, religion, or national origin. 

Subsection 4(6).—Subsection 4(b) states that no person shall bo de- 
nied membership in a professional, business, or trade association or 
organization on account of race, color, religion, or national origin 
where membership would affect the ability of such person to engage in 
activities affecting interstate commerce. 

Subsection i(o).—This subsection defines “Iabor organization” for 
purposes of subsection 4(a). Any organization in which employees 

articipate and which exists for the purpose of dealing with employers 
In an industry affecting commerce, concerning grievances, labor dis- 
putes, wages, rates of pay, hours, or conditions of work would be within 
the definition. The employers with whom the organization deals need 
not be engaged in interstate commerce. It is sufficient that the in- 
dustry in which the employer is engaged affects interstate commerce. 


Section 6 . | 

Section 5 would prohibit the withholding, denying, interfering, or 
depriving of rights and privileges granted by sections 3 and 4, or at- 
tempts to do so, or the intimidating, threatening, or coercing of any 
person with a purpose of interfering with those rights or privileges, or 
the punishing or attempts to punish any person for exercising or at- 
ae to exercise those pene or privileges, or the inciting or aiding 
or abetting of any person to do any of the foregoing. 

Section 5 is the same as section 4 in the introduced bill, except that 
it would extend its prohibition to the denial or interference with the 
right to nondiscrimination conferred by the new secton 4, as well as 
to denials or interferences with rights conferred by section 3. Section 
5 applies its prohibition to all persons, whether acting under color of 
law or otherwise. Thus, any person or entity, even though not the 
owner, operator, or employee of a public establishment within the 
terms of section 3(a) would be prohibited from interfering with rights 
or privileges therein conferred. Any person, although lacking affili- 
ation or association with a labor organization, or with a professional, 
business, or trade association would be prohibited from interfering 
with rights and privileges secured by section 4 of the amended bill. 


Section 6 

Subsection 6(a).—This subsection is the same as subsection 5(a) in 
the billas introduced. It would confer a civil action for preventive re- 
lief whenever any person has engaged, or there are reasonable grounds 
to believe that any person is about to engage, in any act or practice 
prohibited by section 5 of the reported bill. An action for a perma- 
nent or ee pei) injunction, restraining order, or other order, could 
be instituted by either the person aggrieved, or by the Attorney Gen- 
eral. The latter may institute an action in the name of the United 
States if he certifies that he has received a written complaint from 
the person aggrieved, and that in his judgment the person aggrieved 
is unable to initiate and maintain appropriate legal proceedings and 
such action will materially further the purposes of this act. The 
ors of an action by the Attorney General under this subsection 
would be discretionary. | n Gee 2 a 
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Subsection 5(b) of the introduced bill providing attorney fees for 
the person aggrieved, if he prevails, is omitted from this bill. Nor 
could attorney fees be awarded as costs, for attorney fees are not 
costs as that term is used in rule on) of the Federal Rules of Civil 
Procedure. Thus, no attorney fees could be allowed either party under 
this bill as part of the costs. 

Subsection 6(6).—This subsection is identical to subsection 5(c) in 
the bill as introduced. This subsection states when a person would 
be deemed unable to initiate and maintain appropriate legal pro- 
ceedings within the meaning of subsection 6(A). Vt the aggrieved 
person is unable, either directly or through other interested persons 
or organizations, to bear the oxpense of the litigation, or to obtain 
effective legal representation; or when there is reason to believe that 
the institution of such litigation by him would jeopardize the em- 
ployment or economic standing of, or might result in injury or eco- 
nomic damage to, such person, his family, or his property, then he 
would be deemed unable to institute and maintain appropriate legal 
proceedings. 

Subsection AC .—The provisions of this subsection were not con- 
tained in the bill as introduced. This subsection would create a con- 
dition precedent to the institution of an action by the aggrieved per- 
son under 6() involving rights or privileges secured by section 8. 
Actions involving is or privileges secured by section 4 (dealing 
with membership in labor organizations, or professional, business, or 
trade associations) would not be affected by this subsection. 

As a condition precedent to the aggrieved person instituting an ac- 
tion involving section 3 rights or privileges, a written notice of the 
alleged violation would need to be given at least 30 days prior to the 
date of instituting suit to any State or local agency, located in the 
State or locality where the alleged violation occurred, and authorized 
by State or local law or ordinance to provide assistance in_resolving 
disputes relating to denial of section 3 rights or privileges. If rio such 
State or local agency exists within the State or locality wherein the 
alleged violation occurred, then written notice would have to be given 
the Attorney General at least 30 days prior to instituting the action. 

‘Subsection Ne) .—This subsection is the same as subsection 5(@) in 
tho bill as introduced, except that it would include Uy aera 
volving violations of section 4 rights and privileges as well as section 
3 rights and privileges. Also, the word “ineffective” replaces the 
word “frnitless” in the last sentence of the subsection. ty 

This subsection would provide that in the case of any complaint 
received by the Attorney General alleging a violation of section 5 
in any jurisdiction where State or local laws or ordinances pee to 
the Attorney General to forbid the act: or practice involved, he:shall 
notify the appropriate State and local officials, If said officials re- 

uest a reasonable time to act under.such. State or local laws before 
the Attorney General institutes suit, then he shall afford them a rea- 
sonable time. If, though, the Attorney General files with the court 
g, certificate stating that the delay would adyersely affect the interests 
of the United States, or that action by the State or local officials would 
be ineffective, then he would not have to comply with this subsection, 
even though there did appear to be a violation of State or local law. 

Subsection 6(e).—This subsection would authorize the Attorney 
General, bafore instituting an action, to utilize the services of any 
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Federal, State, or local agency or instrumentality, or of any private 
organization which may be available, to secure compliance with sec- 
tion 5 by voluntary procedures if, in his judgment, such procedures are 
likely to be effective in the circumstances. 
The introduced bill provided for utilization of the services of only 
Iederal agencies or instrumentalities. : 7 
Subsection 6(f).—This new subsection would provide that the 
United States be liable for costs the same as a private person in any ac- 
tion instituted under subsection 6(a). This addition was necessary 
to make the United States liable for costs, for rule 54(d) of the Fed- 
eral Rules of Civil Procedure provides that— 
* * * costs against the United States, its officers and agencies shall be 
imposed only to the extent permitted by law. ; 
Rule 54(d) also provides that costs shall be awarded the prevailing 
party unless the court otherwise directs. ‘Thus, costs in actions insti- 
tuted under this act could be awarded to either party in the discretion 
of the court. 


Section 7 

Subsection 7(a).—This subsection is identical to subsection 6(a) 
in the bill as introduced. It would grant to the district courts of the 
United States jurisdiction of proceedings instituted pursuant to this 
act, and would provide further that such jurisdiction be exercised 
whether or not the aggrieved party had exhausted any administra- 
tive or other remedies provided by law. Therefore, in those States 
having public accommodation laws, the aggrieved party would not 
have to pursue remedies thereby granted, but could seek his remedy 
initially and/or solely under this act. . 

Subsection 7(b).—This subsection is identica] to subsection 6(b) in 
the bill as introduced. It would provide that this act, not preclude 
any individual or State or local agency from: pursuing any remedy 
available under any other Federal or State law requiring nondiscrim- 
ination in public establishments. This is an expression of intent to 
not occupy the field of public accommodation fodistntion in such a 
manner as to preempt State or local laws or regulations in this area. 
The intent expressed is to preserve the right of the States, and political 
subdivisions thereof, to enact and enforce legislation of this type. 


Section8 . ae 

Subsection 8(a).—Section 8 of tho bill is entirely new. Subsection 
8(a) would provide that in all cases of criminal contempt arising wn 
der any order of any court issued pursuant to the provisions of. this 
act, the accused, upon conviction, be fined or imprisoned, or both. For 
criminal contempt the fine could not exceed $1,000 and the imprison- 
ment could not exceed the term of 60 days. a 

Subsection 8(6).—This subsection would provide that in all cases 
of criminal contempt arising under any court order issued pursiant 
to this act, the accused, on demand, be entitled toa trial by jury. This 
would be subject to the exclusion in subsection 8(c)...- , 

Subsection 8(c)—This subsection would exclude from jury trial 
contempts committed in the presence of the court, or so near thereto 
as to interfere directly with the administration of justice, and con- 
tempts arising from the disobedience of any officer of the court in re- 
spect to the writs, orders, or process of the court. . 7 


Pay eh 
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- Subsection 8(d).—This subsection states that the act shall not be 
construed so as to deprive courts of their power to secure compliance 
with or prevent obstruction of the lawful orders and decrees of the 
court by civil contempt proceedings without a jury trial. Thus, the 
right to a jury trial would be given only in case of criminal contempt 
outside the scope of the exclusion in subsection 8(c). Likewise, as 
the limitation on fine and: imprisonment contained in subsection 8(a) 
would apply sala to criminal contempt cases, detention under civil 
contempt proceedings would not be limited. 


BACKGROUND OF THE LEGISLATION 


Civil rights progress is the articulated goal of both major national 
political parties. Each in 1960 committed itself to a platform and 
&@ program of equal opportunity and elimination of racial discrimi- 
nation. 


In a nation dedicated to the proposition that all men are 
created equal—racial discrimination has no place, * * * As 
to those matters within reach of political action and leader- 
ship, we pledge ourselves unreservedly to its eradication. 
* * * We recognize that civil rights is a responsibility not 
only of States and localities; it is a national problem and a 
national responsibility. * * * We pledge the full use of the 
power, resources, and leadership of the Federal Government 
to eliminate discrimination based on race, color, religion, or 
national origin * * * (“Building a Better American,” Re- 
publican platform, 1960). 

The peaceful demonstrations for first-class citizenship 
which have recently taken place in many parts of this country 
are a signal to all of us to make good at long last the gauran- 
tees of our Constitution. * * * The time has come to assure 
a access for all Americans to all areas of community 
life * * *, (“The Rights of Man,” Democratic platform, 
1960) 

But it was not until the spring and summer of this year—a time 
period that has become known as the beginning of the Negro revolu- 
tion of 1963 when the victims of discrimination and their brothers took 
to the streets—that. this country and its Government recognized again 
the urgent obligation to remove a daily insult to our fellow citizens. 
The demonstrators took what Prof. Paul Fruend of the Harvard Law 
School has described as— | 


a grave and heroic course by which persons of sensitive con- 
science put themselves under the penalty of disobedience in 
order to sear the conscience of their fellow men. 


On June 19, 1963, the late President, in a message to Congress, said 
in part: 

Events of recent weeks have again underlined how deeply 
our Negro citizens resent the injustice of being arbitrarily 
denied equal .access to those facilities and accommodations 
which are otherwise open to the general public. That is a 
‘daily insult which has no place in a country proud of its 
heritage—the heritage of the melting pot, of equal rights, of 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS g 


one nation and one people. No one has been barred on ac- 
count of his race from fighting or dying for America—there 
are no “white” or “colored” signs on the foxholes or grave- 
yards of battle. Surely, in 1963, 100 years after emancipa- 
tioa, it should not be necessary for any American citizen to 
demonstrate in the streets for the opportunity to stop at a 
hotel, or to eat at a lunch counter in the very department 
store in which he is shopping, or to enter a motion picture 
house, on the same terms as any other customer. 


This theme was stated another way by Secretary of State Dean Rusk 
in his appearance before the committee: 


* * * we have reached a point now where the progress itself 
demands the next step; the essential element of personal digr- 
nity is the primary missing piece, and we ought to put that 
piece into place, 

Despite the currency of the demonstrations, the introduction of S. 
1732, and the committeo consideration; the requirement that public 
accommodations and facilities serving the general public do so with- 
out racial or religious aiscrimination is neither new nor novel. It is 
now well established und equally accepted that no public conveyance 
such as a bus, railroad, airline, or the facilities adjacent thereto may 
discriminate against or segregate its patrons. The doctrines that to 
nu large extent sustain this result are deeply rooted in English common. 
law but by no means limited to common carriers. In the 17th century, 
Lord Chief Justice Hale expressed the authority that the pubhe, 
through its Government, can exert over commevcial enterprises dealing 
with the public: 


Property does become clothed with a public interest when 
used in a» manner to make it of public consequence and to 
affect the community at large. When, therefore, one devotes 
his property to a use in which the public has an interest, he 
in effect, grants to the public an interest in the use, and must 
submit to be controlled by the public for the common good, to 
the extent of the interest he has thus created. He may with- 
draw his grant by discontinuing the use; but, so long as he 
maintains the use, he must submit to the control. (1 Harg. 
Law Tracts 78, cited with approval by Mr. Chief Justice , 
Waite in Munn v. Illinois, 94 U.S, 113, 126 (1877) ) 


This potential for regulation of businesses established to serve the 
public evolved into the actual obligations of such establishments to 
serve all members of the public equally: 


Whenever any subject takes wep himself a public trust for 
the benefit of the rest of his fellow subjects, he is eo ipso 
bound to serve the subject in all the things that are within the 
reach and comprehension of such an office, under pain of an 
action against him * * * If on the road a shoe fall off m 

horse, and I come to a smith to have one put on, and the smit 

refuse to do it, an action will lie against him, because he has 
made professicn of a trade which js for the public good, and 
has thereby exposed and vested an interest, of himself in all 
the King’s subjects that will employ him in the way of his 
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trade. If the innkeeper refuse to entertain a guest, when his 
heuss is not full, an action will he against him; and so against 
a carrier, if his horses be not loaded, and he refuses to take a 
packet proper to be sent by a carrier. (Lord Chief Justice 
Holt in Lane v. Cotton, 12 Mod. 472, 484 (1701) ) 


The common law rule as to the obligation of an innkeeper was 
clearly set forth in another early English decision: 


An indictment lies against an innkeeper who refuses to re- 
ceive a guest, he having at the time room in his house; and 
either the price of the guest’s entertainment being tendered 
to him or such circumstances occurring as will dispense with 
that tender. This law is founded in good sense. The inn- 
keeper is not. to select his guests. He has no right to say to 
one, “You shall come to my inn,” and to another, “You shall 
not,” as everyone coming and conducting himself in 1 proper 
manner has a right to be received; and for this purpose inn- 
keepers are a sort of public servant, they having in return a 
kind of privilege of entertaining travelers and supplying 
them with what they want. (Mr. Justice Coleridge in Few v. 
Ivens, 7 Carrington & Payne 2138 (1835) ) 


The English rule that, because an innkeeper is engaged in a business 
im which the public has an interest and enjoys certain privileges not 
given the public generally, he cannot discriminate for or against any 
class or pick and choose his guests also became the American rule. In 
fact the presence of this rule, either by express statute or adoption of 
the common law duties, was significant to the Supreme Court that held 
unconstitutional tho 1875 statute which guaranteed full and equal 
enjoyment of public accommodations and facilities. Mr. Justice 
Bradley wrote ir. the majority opinion: 

Innkeepers and public carriers, by the laws of all the States, 
so far as we are aware, are bound, tothe extent of their facili- 
ties, to furnish proper accommodations to all unobjection- 
able persons who in good faith apply for them. (The Givi 
Rights cases, 109 U.S. 3, 25 (1883) ) 


It should be noted that this decision of the Supreme Court was 
handed down 10 years before the adoption of State laws, statutes, or 
ordinances requiring segregation. There is historical evidence to indi- 
cate that in 1885 a Negio could use railroad, dining, and saloon facili- 
ties without discrimination in the Carolinas, Virginia, and Georgia. 
As late as 1954, Louisiana repealed a statute requiring places of busi- 
ness and public resorts to serve all persons “without distinction or dis- 
crimination on account of race or color.” And in 1959 Alabama 
repealed that part of its code which incorporated the common law 
duties of innkeepers and hotelkeepers. 

Immediately after World War II, in 1946, President Truman ap- 
pointed a Special Comraittee To Review Civil Rights. The task force 
found that progress in this field fell far short of the requirements of 
the Nation's conscience, the possible achievements under the Constitu- 
tion, and the rightful demands of the victims of discrimination. Their 
report in, 1947 pointed out that segregation is economically wasteful 
and quoted the late irio Johnston who, as president of the U.S, Cham- 
ber of Commerce said: “Intolerance is a species of boycott and any 
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business or job boycott is a cancer in the economic body of the Nation.” 
The report further recommended the enactment by the States of Jaws 
guaranteeing equal access to places of public accommodation, broadly 
defined, for persons of all races, colors, creeds, and national origins. 
At that time 18 States had enacted statutes in the field of public ac- 
commodations; to date, only 14 other States, for a total of 32, now 
protect against discrimination and segregation in public accommoda- 
tions and facilities. 

This bill, then, is the second attempt to achieve Federal legislation 
and the third time equal access to public accommodations has been 
recommended as a national goal. It is not possible to measure with 
mathematical certainty the costs of discrimination ; and even if it were, 
these figures would never reveal the highest cost of all: that to national 
unity and self-respect. All citizens and all regions can agree that the 
pattern of race relations that has developed in recent months—boycotts 
and counterboycotts, economic retaliations, demonstrations—must be 
terminated. Of equal certainty is the fact that the systematic denials 
of service directed at certain of our citizens in facilities otherwise 
available to the public are a powerful force behind this unrest. 

In the absence of affirmative action now there can be little doubt 
that there will be repercussions in the near future, repercussions that 
may affect the Nation’s economy, welfare, and international prestige. 
On this issue the Nation has a common and an immediate interest. 


COMMITTEE ACTION 


The pe accommodations civil rights bill was transmitted to the 
Senate by the President on June 19, 1963, On July 1, the committee 
began a series of hearings that culminated on August 2. There were 23 
separate sessions in ‘which statements from 40 witnesses were received. 
In addition, comments were requested from law school professors and 
deans throughout the country and from the Governors ofeach of the 
States. And, as is usual in issues of this kind that are so deeply felt, 
many interested individuals and organizations sent in prepared views 
that made a valuable contribution to the committee’s consideration. 

It would be too facile to describe the issue confronting the com- 
mittee as simply a question of the kind of world in which we want 
to live. There were necessarily involved profound legal, constitu- 
tional, and policy questions. These questions were pursued in’ hear- 
ings free of partisanship and by witnesses not limited by region or 
point of view. The witnesses frony thé administration, uniformly 
supporting the bill and its purposes, included the following: Attorney 
Genoral Robert Kennedy, Secretary of State Dean Rusk, Secretary of 
Labor Willard Wirtz, Under Secretary of Commerce Franklin Roose- 
velt, Jr., and Assistant Attorney General for Civil Rights, Burke Mar- 
shall. Also invited to appear were those whose positions o1 experi- 
ence provided insights into the issues at hand. These included: Erwin 
N. Griswold, a member of the U.S. Civil Rights Commission and dean 
of the Harvard Law School; Hon. Frank Morris, mayor of Salisbury, 
Md., accompanied by John W. T. Webb and. the Reverend..Charles: 


Mack, chairman and member, respectively, of the S zlisbury- Wicomico 


Biracial Commission; Dr. Eugene Carson Blake; National Council of. 
Churches; Father John F. Cronin, National Catholic Welfare Con-, 


ference; Rabbi Irwin Blank, Synagogue Council of America; Peter 
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Rozelle, commissioner, National Football League; Ford Frick, com- 
missioner of baseball; Hon. Joe Foss, commissioner, American Foot- 
ball League; Roy Wilkins, executive secretary, National Association 
for the Advancement of Colored People; Hon. Tvan Allen, Jr., mayor 
of Atlanta, Ga.; and Bruce Bromley, attorney. 

In addition, Senator Thurmond, of South Canelina: was authorized 
to invite witnesses. Nineteen appeared at his request, including the 
Governors of South Carolina, Georgia, Florida, Alabama, and Missis- 
sippi; and also. the attorneys general of Arkansas, Mississippi, and 
South Carolina. Furthermore, statements were received for the rec- 
ord from the attorneys general of Georgia and North Carolina. 

In this way a full record was developed; a record that seeks as 
compe as possible to explore the legality, wisdom, and need for 
a Federal statute securing fo all persons the right of equal access 
to places of business held open to the public. 


Does Congress have the authority to end discrimination in places of 
public accommodation? 

At the outset a formidable obstacle to a favorable determination on 
S..1732: appeared to be an 1888 decision by the U.S. Supreme Court 
holding unconstitutional an 1875 statute providing criminal penalties 
for denials of service by public facilities or accommodations on account 
of race, color,'or religion, This 1875 law was expressly based on the 
14th amendment, but the Supreme Court could not find the requisite 
“State action” in denials of service by privately owned establish- 
ments. There is a large body of oe thought that believes the Court 
would either reverse the earlier decision if the question were again 
presented or that changed circumstances in the intervening 80 years 
would ‘make it possible for the earlier decision to be distinguished. 
That question, however, was not before the committee, for the in- 
stant measure is based on the commerce clause (art. 1, sec. 8, clause 3) 
of the Constitution, The majority opinion of the Court in the 1883 
st ie carefully stated that they were not foreclosing a statute based 
on the broad’ powers of Congréss such as are found in the commerce 
clause, Mr. Justice Bradley wrote: | 


Of course, these remarks do not apply to:those cases in 
which Congress is clothed with direct and: plenary powers 
of legislation over the whole subject, accompanied with an 

- express or implied denial of such power.to the States, as in 
the regulation of commerce with foreign nations, and among 
the several States and with the Indian tribes, the coining 
of money, the establishment of post offices and post roads, 
the declaring of war, etc. In these cases Con has power 
to ae laws for regulating the subjects specified in every de-. 
tail, and the conduct and transactions of individuals in re- 
spect thereof. (109 U.S. 8, 18 (1883) ) 


Attached as an appendix to this report is a brief prepared at the 
request of the committee by Prof. Paul Freund of the Harvard Law 
School, 8 noted authority on the Constitution. In this document 
Professor Freund concludes that the law proposed by S. 1782 is con- 
sistent with the Constitution and the decisions thereunder by the 
Supreme Court. In the judgment of the committee it would be upheld 
on review. Similar conclusions were reached by almost all legal 
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scholars or practitioners consulted by the committeo or inquired of by 
witnesses appearing before the committee.. Professor Fround wrote: 
“The commerce power is clearly adequate and appropriate. No im- 
propriety need be felt in using the commerce clause as a response to a 
deep moral concern.” Where social injustices occur in commercial 
activities the commerce clause’has been used to prevent: disorimina- 
tion; it-has been used to prohibit racial disorimination; and ‘it has been 
used to reach intrastate activities if they have a substantial effect (in- 
dividually or cumulatively) upon commerce. The: committee con- 
Ser that there is suflicient authority in the Constitution to uphold 

. 1782. 

Congress, in the exercise of its plenary power over interstate com- 
merce, may regulate commerce or that which affects it for other than 
purely economic goals, °' ? : as, 

The motive and purpose of a regulation. of interstate com- 
nierce are matters for the legislative judgment upon the exer- 
cise of which the Constitution places no restriction and over 
which the courts are:given no control. (Mr. Justice Stone 
in United States v. Darby, 312 U.S. 100, 115 (1941)) 


The fact that S, 1732 would accomplish socially oriented objectives 
by aid of the commerce clause powers would not detract. from its 
validity. Thére are many instaiices in‘ which Congress has disdour- 
aged practices which it deeins evil, dangerous, or tiriwise by a'repula- 
tion of interstate commerce. Examples of this ars fou ih Féderal 
legislation }seeping the channels of cdthtieres ‘free from’ the transpor- 
tation of tickets used in lottery schemes, 'sustaingd’ ih Champion v. 
Ames, 188'U.S, 321 (1903) { the: Pure F od gnd Drig Act Sustaitied 
in Hipolite Egg Co. v. United States, 200'U.S, 45 (1911) } the “White 
Slave Traftic Act,” upheld in Hoke v.’ United ‘States, 227 US, ‘308 
(1913) ; strict regulation of the transportation of eer Seat a 
sustained in Clark Distilling Co. y. Western Maryland. Railway Oo., 
242 US. 311 (1917) ; and the Fair Labor’ Standards Act,’ imposing 
wages and hours requirements, sustainéd in United States y. Darby, 
312 U.S..100 (1941). - ee ey a etl 

As broad and as deep as.are the powers of Congress, there is A 
sented the more difficult prablem of how: those powers’ shold’ be 
utilized. Gov. Farris Bryant of Florida, speaking ‘in ¢ bP sition ‘to 
the bill said: “My position is pur and simply that while I believe 
that, the Federal Government has the power to do, I do'not believe it 
has tho right to do what it is suggesting be dond ers.” “The chairman 
of the committee, Senator Magnuson, in the initial ee ci of the public 
hearings, stated the issye in another way. | He observed! | a 

This is a question of public policy and how. far Congress 
wants to go under the authority of the commerce provision 
of the Constitution. 4 ' ee dy eh Pas 

The commercs power has served'as the basis for Federal action on 
such national policies as the regulation of agricultural production; 
requirement ‘of: collective bargaining; prohibition. of industrial mo- 
nopoliés and: unfain trade practices; regulation of the sale of. stocks, 
bonds, ‘arid ‘other'- securities; establishment. of. hydroelectric, flood 
control and navigation projects; and an attack upon. such crimes as 
white slavery, kidnaping, trade in narcotics, theft of automobiles, and 
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shipments of gambling devices and lottery tickets. Should it now be 
used to prohibit denials of service in public facilities when the exclu- 
sive reason for the denial is the race, religion, or national origin of 
the would-be patron ? 

Determinations of appropriate public policy are rarely susceptible 
to scientific, clinical measurement. More often than not these judg- 
ments involve an evaluation of competing, soinetimes conflicting, con- 
siderations. In the case at hand, the first finding that had to be made 
by the committee was the need for Federal legislation. 


THE NEED FOR FEDERAL LEGISLATION 


Race discrimination hampers our economic growth by pre- 
oe the maximum development of our manpower, b 
contradicting at home the message we preach abroad: i( 
mars the atmosphere of a united and classless society in 
which this Nation rose to greatne: It increases the cost. 
of public welfare, crime, delinquency, and disorder, Above 
all, it is wrong. (President John F. Kennedy, Feb. 28, 


1968) 


State law 

As noted earlier in this report, the Supreme Court in 1883 believed 
that all States had in effect laws guaranteeing “proper accommoda- 
tions to all aed | lat persons who in good faith apply for them.” 
Yet by 1947 the Truman Commission report, noting that 18 States did 
have public accommodations laws, recommended a renewed effort at 
the State level to eliminate such discrimination by legislation. It is 
now 80 years after the Supreme Court decision and 16 years after 
the Truman Commission report and only 14 additional States have 
made discrimination in public accommodations and facilities a pro- 
hibited act. a 

Many of these 32 States have adopted statutes more comprehensive 
in coverage and severe in penalty than what is contemplated by S. 
1782. These State laws would be specifically preserved and relied on 
for effective enforcement of the proposed Federal statute. Wherever 
a remedy is available at the State level, for example, S. 1732 provides 
that such remedy would be pursued before injunctive relief under this 
billissought. | 

Despite the action in 82 States attempting to secure equal access to 

ublic accommodations, there is obviously a broad statutory gap that 

as fueled and fired racial and religious tensions, This fact was 

neither contested nor controverted during the course of the committes 
hearings. And the conclusion has been inescapable: the problem is 
one national in scope requiring Federal legislation, ‘The time has now 
past when discrimination was susceptible to local treatment alone 
without a residual right of enforcement. As John W. T. Webb, 
chairman of the Salisbury (Md.) Biracial Commission noted : 


We started working with the restaurants in the fell of 
1960 and at that time tempers were not as short, lines were 
not as drawn, and the situation was enormously easier than 

it is today in communities that have this problem of discrim- 
inatory service. : ; | 3 | 
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His fellow commission member, the Reverend Charles Mack, made 
a similar observation : 


But for God’s sake, have some bill, something to fall back 
on in the case where everything is stopped, where people are 
sitting around not doing anything about the situation at. all. 


And finally the mayor of Atlanta, Ga., Ivan Allen, Jr., summed up 
ue possible futility of past progress if Congress fails to enact. this 
ill: : 

Surely the Congress realizes that after having fuiled to take 
any definite action on this subject in tho last 10 years, to 
fail to pass this bill would amount to an endorsement of 
private business setting up an entirely new status of dis- 

_erimination throughout the Nation. Cities like Atlanta might 
slip backward. 

Hotels and restaurants that have already taken this issue 
upon themselves and opened their doors might find it con- 
venient to go back to the old status. Failure by Congress to 
take definite action at this time is by inference an endorse- 
ment of the right of private business to practice racial dis- 
crimination and, in my opinion, would start the same old 
round of squabbles and: demonstrations that we have had in 
the past. 

Human dignity | - 
Americans do not eet to segregated living; nor should they. _. 
Several witnesses before the committee described the nature of the 
affront; the effects of the systematic and arbitrary exclusion of an 
individual from public facilities for no réason other than the color of 
hisskin. Roy Wilkins, executive secretary of the National Association 
for the Advancement of Colored People, commented as follows: 


The truth is that the affronts and denials that this section, 
if enacted, would correct are intensely human. and personal. 
Very often they lharm the physical body, but always they: 
strike at the root of tle human spirit, at the very core of 
liuman dignity. a ey 

It must be remembered that while we talk here today, while 
we talked last week, and while the Congress will be abating 
in the next weeks, Negro Americans throughout out country 
will be bruised in nearly every waking hour by differential 
treatment in, or exclusion from, public accommodations of 
every description. From the time they leave their homes in 
the morning, en route to school or'to work, to shopping, or 

: to visiting, until they rettrrh home at night; humiliation stalks 
them: Publio transportation, eating establishments, hotels, 
lodginghouses, theaters, motels, arenas, stadiums, retail stores, 
markets, and various other places and services catering to the 
pene public offer them either differentiated service ér none 
at all. | : 

For thillions of Americans this is vacation timo. Swarms 
of families load their automobiles and trek across country. 
I invite-the members of this committee to imagine themselves 
darker in color and to.plan an auto trip from Norfolk, Va., 
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-o-y to. the’ gulf coast of Mississippi, say,.to Biloxi. Or one from 
Terre Haute, Ind., to Charleston, S.C., or from Jackson-: 
ville, Fla,, to Tyler, Tex. 


oN 5 feet a ed Seer oy - ae é tiled 
w far do you drive each day?) Where and under what 


conditions ean you and your fami) y.ojt?. “Where can they. use 
a rest room? Can you stop dtiving after a reasonable day 
behind the-avheel or inust’ yoit drive until you: reaclt city 
' whete telatives or: friends will.accommodate- you and yours _ 
for the night? Will your children be denied a soft drink or ' 
an icecream cone because they are not white? joy). sep 
Laterinthe same hearing, Mr. Walking adtled : Be te 1s 
You just live iticome rtably, ‘from day to diy, Tt ust’ be 
remembered, that the :players in ‘this drama, of frustration 
and indignity are not cominas ‘or’ semicolons in, ‘a legislative 
thesis; they are people, human beings, citizens of the United 
States of . ‘therica, . This is their, ¢ patty _ hey were born 


here, as were their fathers and grandfathers before them, and 
their great-grandfathers.: They have done everything for 
thoir country, that has been asked ef them,-even, to standing 
back ‘arid ein, patiently, under presspre and persecution, 
for that which they'should have hadat the very beginning 
‘of their'citizenship. = ee at 


a 


6 
o bad incident happene as far: ce 0 
tring ‘that’ half‘a week that we spent 


Jon" Was! ‘oricerned } 


1 


noe be received. There was just this « 
hur 7 ter A og 
The primary purpose of S,. 1732, ‘then,.is to solve this problem, 
the deprivation of personal dignity that,surely accompanies denials 
of equal access.to public establishments, ,; Discrimination is not simply 
dollars and cents, hamburgers and movies; it is the humiliation, frus- 
tration, and embarrassment that a person must surely feel, when he is 
told that he is unacceptable as a,member of thie public. because of his 
race or color. It is equally the inability, to explain‘to a child that re- 
gardless of education, civility, courtesy, and morality he will be de- 
nied the right to enjoy equal treatment, even though he be a citizen of 
the United States and may well be called upon to lay down his life to 
assure this Nation continues. die % 
On this point, Mayor Allen of Atlanta comments as‘follows: 
. * *.* the elimination of segregation, which is ‘slavery’s 
stepchild; is:a challenge to all of us to’ make every' American 
. free infact’as well ag in ‘theory—atid again to establish our 
Nation as the true champion of the free world. 
{ 
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Heonomie aspeots oS aes ee eee ae Coe 
As discussed earlier, the fundamental purpose of S. 1782 isdirectéd' 
at, meeting a problem of hunian dignity ;’and: stich dh objective ‘has: 
been and can be reitlily ‘achieved by congressional’ action based ‘on 
the commerce power of the Constitution.” In addition, though, the’ 
committee is convinced that the measure is a soutid approach to thé 
economic burdens created by discrimination in public establishments! . 
Dean Griswold, addiessing hiinself to the question of whether or not 
there was a valid connection betwee disctjmination and interstate 
commerce, made the following statement: —_— a 4 
_ Inthe United States of 1963, it does not-require any. fiction - 
to see the relationship of places of public accommodation to 
interstate commerce. , In 1961, commercial airlines flew more _ 
than 18 billion revenue passenger-miles in.the Nation. during - 
the first half of the year. More than 350 million passengers 
traveled on. the 218,000 miles,of railroad routes in 1958, In-. . 
tercity buslines in 1959 carried 170 million passengers oyer . - 
208,000 miles of route. ., ‘The. 41,000-mile Interstate ; ighway 
System, which reaches into every corner of the land, crosses, 
the boundaries of 673 cities and passes close to many hundreds 
ofothers. Wee ee} 
With the growth of etropdlitin’ Cbinplexes, many thott- 
sands J6f ‘eitizens travel across State ‘lines “for bisiness, or 
pleasure, ‘not’ periodically bijt.on a daily basis. “And tit the 
same tine, & great volume of the goods:and Appliances used: 
by: ‘busitiesses ‘which 'servé the public move in interstate, 
commerce.” ete, A ooo ene Fo gegne Ou MET ES, 
ek RSD Abts Wenge Weep ad DM ge ghee Shen i6ie Sia 
Public, establishments presently, discriminating ov.segregating on 
account, of race, color, religion, or;national origin are. enjoying the 
benefits of access to and participation in commerce. The, business of 
such establishments is fostered and made more profitable because, of 
the ddvaiitages afforded them by'itllizing thes various channels of 
comniéree. Howsvéit, wheti the disdtiminatory practices employed Y y 
stich ‘éstaiblishments lead ' to deniénstrations or boycotts ii nddition. tg" 
the humiliation of those subject to discrimination, the economy of ‘our | 
Nation suffers. 2-50 cura th ut 
For example,.such:practices have a stifling effect on the business of 
providing accommodations;for conventions. Mr. Ray Bennison, con- 
vention manager of the Dallas (Tex.), Chamber. of Commerce. was 
quoted in the Wall Street Journal, July 15, 1963, as stating: 
_ This year we’ye probably.ndded $8 to $10.million of future. «: 
... bookings because we're integrated, 6 co be 
| Within 1day'after'14'Atlanth Hotels recently announced they would, 
acebpt: Negri ‘eonventibn gidsts, the'Atlanta Converition Bureau ee 
Vés * 


4 


’ 


received coinmitinents front thtee organizations inclitding 8,000'd 
cates that wold ‘not’ have otherwise visited Atlanta, ‘accdtd lig to the’ 
same source. pe BE OR GS es PES: ENE ES Wade Me Epo Re AS 

The adverse -econorhic’ effect pf. discrimistation : by -publio' &ccom- 
modations-is. not: limited to, thé convention business, Discrispination 
or segregation by dstablishments:.dealing with theiisiterstate traveler 
subjects Inembers of.minority groups to hatdship .andrincohyenience 
as well ‘as!humiliation, and im.that.iway seriously, decreases all-forms 
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of travel by those subject to such discrimination. Surely a family 
is not encouraged to travel along a route or into an area where, because 
of the color of their skin, they will be denied suitable lodging or other 
facilities. According to Mrs. Marion Jackson, publisher of Go-Guide: 
to Pleasant Motoring, a Negro traveling by car from Washington, 
D.C., to New Orleans must travel an average. of 174 miles between 
establishments that will provide him with suitable lodging. Many of 
these establishments are small and there is often no vacancy for the 
traveler who seeks accommodations in the latter part of the day. Not 
only is this an afront to human dignity; it is also a detriment to the 
economy of this Nation. 

The reluctance of industry to locate in areas where such discrimi- 
nation occurs is another manifestation of the burden on our economy 
resulting from discriminatory practices. Hmployees do not wish to 
work in an environment where they will be subject to such humilia- 
tion. There is'a lack of local skilled Inbor available in such areas be- 
cause many workers, rather. than be subject to discriminatory practices, 
have relodated.in other regions. =~ i 

The Honorable Franklin D. Roosevelt, Jr., Under Secretary of Com- 
merce, in his statement before the committee, pointed out that— 

In the 2 years before the crisis over schools and desegrega-_ 
tion of public accommodations erupted into violence in Little 
Rock in pohteniiet 100%, industrial inyestments totaled $248 
million in Arkansas. During,the: period, Little Rock alone. 
gained 10 new, plants, worth $3.4 million, which added 1,072 _ 
{ote in the city, In the 2 years after the.turbulence which: 

rought Federal troops to the city, not a single company em- 
ploying more:than 15 workers moved into the Little Rock | 
area, Industrial investments in thé State as & whole’ dropped 

to $19€ million from $248 million of the 2 years before desep- 
_ Yregation. Rn eg ea, deel Paes ao ae 
‘Mr, Glenn EB. Taylor, Birmingham (Als.) Chamber of Commerce 
official, was quoted in the Wall Street, Journal, September 19, 1963, as 
saying shortly after the bomb blast.in that city killing four Negro. 
children: | med. “Cogs, On ee. eS aoe 

We haven’t had a commitment for a new industry all sum- _ 
mer, but we had hopes that things were’ going to improve. 
‘I was planning to take a trip next week to contact some pros. 

- pects. But what’sthe usenow?- = 8 : a 


Not only is industry discouraged from locating where discrim- 
ination is'practiced, but physicians, lawyers,‘ and other professional 
persons are deterred from engaging in'their professions where the 
advantages of membership in.local professional associations, or other 
benefits, will be refused them because of the color of their skin. In- 
cluded in the statement of the Under Secretary of Commerce, before 
the committee, was this quotation from a.statement by the provost for 
medical affairs of the University of Arkansas: , 


_ The university medical center, being within the community 
: of Little Rock, could hot help but be affected by the disturb- 
“ anes. I think it would be only fair. to Say Hint hess of this 
complicating social chang, the medical center has had its. 
faculty recruitment program brought to a virtual’standstill. — 


’ 
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Discriminatory practices in places of amusement and retail estab- 
lishments often leads to the withholding of patronage by those affected, 
and in that way the normal demand for goods or entertainment is 
restricted, Other patrons, even though not themselves subject to 
discrimination, also avoid establishments employing such practices 
when picketing or boycotting occurs because of fear of possible vio- 
lence. In his statement before the committee, the Under Secretary 
of Commerce said : 


Retail sales in Birmingham were reported off 30 percent or 
more during the protest riots in the spring of 1963. That is 
just retail sales, gentlemen. One local businessman said sev- 
eral retailers had told him their books had shown a net loss for 
the first time in a generation. Another businessman of 35 
years experionce said there were more stores for rent in Bir- 
er ay last fall than there had been during the depression. 

The Federal Reserve bank in Atlanta reported that in 
the 4-week period ended May 18, 1963, department store sales 
in Birmin hain were down 15 percent below the same period 
in 1962, Since January 1, 1963, the city’s department store. 
sales dropped 5 percent from 1962. During the same 414 
months, department store sales were up 7 percent in Atlanta, 
up 10 ereant in New Orleans, and up 15 percent in Jackson- 
ville, Hla. . : 


The Honorable Frank Morris, mayor of the city of Salisbury, ‘Md., 
appearing before the committee, commented on the effect of recent 
demonstrations in Cambridge on its economy. , Mr. Morris said: 


I.am_ engaged in the wholesale plumbing, heating, and. 
- supply. business in Salisbury, a-family-owned: business,,, We... - 
-have a: branch store—we have seven of them, and'‘one:is in 
_ Cambridge. Our own particular business: is there; we sell .- .., 
-to the plumbing and heating contractors. We do not. sell | 
~ to the retail public. Our. business there has dropped.very.  . 
substantially, as much as 80 percent off from when it was:on |; 
itspeak,asfarasthedemonstration. = © | ’ 
_Also, our council in Salisbury has the district manager, 
of the Acme Stores. Their food business in Cainbridge 
dropped ‘as-‘much as 80 to'40 percent during the peak of the. 
demonstrations, “hy, i On ae nie stu es 
. I have been told'by a shoestore manager, a national chain: 
shoestore. manager, that he was working on his quota, and 
he worked on & quota basis—I had one conversation with the 
gentléman, so I am going secondhand with it, so to speak— 
anyway, he was going on a quota basis, and on his quota, he 
was 165-percent ahead of his quota for the first 4 months. 
And theh the freedom riders came into town, and his bisiness | 
dropped and within the next 3 months he was down to ‘less 
than 40 percent of his quota.’ He had gone from 165’ down 
to 40 percent on a yearly quota. Aca. Neat tht cf a ga 
Definitely the démonstrations have a'real effect. Certainly 
when demonstrations are at their peak, you are not poing to 
take ‘your family, hormally speaking, dowh on the street to 
ses what is going or. You are going to leave your children ’ 
hoine. You want your wife to stay home. If You have to! 
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go some place, buy something, or do something, you do only 
the necegsities, And: if you can avoid the area that is 
ees you are going to avoid it. It very definitely has an 
effect. ‘ 


The Under Secretary of Commerce told the committee that dis- 
criminatory iia in places of entertainment or amusement not 
only artificially restrict the demand for eiitertainment, but also that— 


Where segregation is practiced in theaters and auditoriums, 
the entire community, both white and Negro, is denied access 
to a'variety ‘of cultural and entertainment activities. The 
Metropolitan Opera Co. canceled its annual season in Bir- 
mingham because municipal authorities failed to desegregate 
theater facilities. Although they had formerly had very suc- 
cessful seasons in Birmingham, there are no plans for resump- 
tion in the immediate future. | 

- Actors’ Equity adopted a rule about a year ago, written 
into every contract, that performers need not perform in 
theaters where ‘discrimination is practiced either against per- 
forniersorpatrons. |. | : 

Entértajners in the American Guild of Variety Artists have 


also heen refusing’ to book where either the stage ‘or the 
audience is segregated. ‘The guild’s resolution is fairly re- 
cent, but many of the booking agencies have insisted upon 
‘this clause for a long time. S48 a ar 
Ford Frick, commissioner of baseball, directed the attention of the 
committée to the contrast between the pigarcae S of the Southern 
Association lurgely due to segregation in the cities holding franchises 
and the experience in 1962 on the reopening of a professional baseba!l 


night coffe 
» : 


grate the park. We answered them that we would sell tickets 
to the, general. public. When the’ béard of directors ok the’ 


} werg, Negta. 


The park, was qu i nigh, witf 
6,966, paid, dmissions of wh eo ° iif {4 | 
patrons, There was no trouble, no commiptigh, and 10 con: 
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plaint, except one lone man with a sign who moved up and 
down In front of the park. No one paid any attention to him. 
Ife tried it again the second night for a short time and then 
ave up. | _ 

Negro players on the home team and visiting teams have 
been applauded from the start, and sometimes louder than the 
white players. Visiting managers report better treatment 
here in hotels and coffeeshops than elsewhere. One visiting 
team hasas many assix Negro players. 

Our Negro players are popular with our fans. They came 
here in fear, but a large group of white fans met the team on 
their arrival here from spring training and took them on tour 
in private cars over the city. They are much at home now. 
- We sold $114,330 worth of preseason tickets early in the 
spring. Tickets were sold in 90 cities and towns in Arkansas 
outside of Little Rock, Enthusiasm and support have been 
steady and general throughout the State.;. ae 

. Integration in Little Rock has been smooth. Itcame about —. 
natirally and is a normal part of Arkansas baseball now. 


Wallace of Alabama, for example, after noting wat eareeaticn in 
his State is a matter of “custom nnd usage,” made'the foll wing répl 
to 8 quéstion about the likelihood of voluntary desegregatiott o! 


nts. 
ng- 


rats 


‘ham, Ala. They have had Negro boycotts, 


an attorney of El Paso, Tex.; advised. the: committee: by: letter of the 


( e ity ‘with a: publid: accommodations statute 
similar to S. 1782. He wrote as follows: (eel ee rt era | eee 


rr} 


iéthing new but, has existed for, over 78 vents, it was! nate- 
Ayotthy that Il Paso, Tex., adopted such'an ordiniahce last.‘ 


-. $pair since this was tho first Such entactinent Jnl any of thet” 
faditional Southern States. id ae 
_.' Our experience has been gratifying. Our: fou dldetthen’” 
_ wete all'ih favor of it, but the mayor vetoed it ‘alid thé otd\-" 
ances was passed over his veto. . There wag no vibleutep, tate : 


~ 
-_ 


* were’ no demonstra loris, find. theve, was, neceptincs. f ‘the | 
heaters, and restaurants of El’Paso. 


~ 


‘o¥dihatice by the hotels, theaters, and resthurants of Fl'Pago,""" 
Many of the theaters aid retdttants Welcomed itl fale 
the passage of the ordiiancé, sine théy’ had the fords Of law” 
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behind their natural desire to serve all patrons without caus- 
ing arguments on their business premises. 

i do not think that even the most fervent 1962 opponents of 
the ordinance among the restaurants and hotel people would 
today be able to state that this legislation had either harmed 
their business, taken any of their property or profits from 
them, deprived them of any of their liberties, or created any 
super police power in the community. 


CONCLUSION 


Much of the dialog about public accommodations legislation has 
involved the assertion that aigh a law would infringe upon traditional 
private property rights. Because of the importance of our private 

roperty system, and its traditional role in the American concept of 
individual freedom, such an argument has strong emotional appeal. 
However, emotion is not to be the guide in determining the desirability 
of or need for public accommodations legislation. The question is far 
too serious and of far too great a magnitude to be determined without 
recourse to reason and reflection upon the meaning and purpose of 
private property. . 

Dees the owner of private property devoted to use.as a public es- 
tablishment enjoy a property right to refuse te deal with any member 
of the public bacaties of that member’s race, religion, or national 
origin? ‘As noted previously, the English common law answered 
this question in the negative. It reasoned that one who employed his 
private property for purposes of commercial gain by offering goods 
or services to the public must stick to his bargain. ‘It is to be remem- 
bered that the rig t of the private property owner to serve or sell to 
whom he pleased was never claimed when laws were ‘enacted pro- 
hibiting the private property owner from ert with persons of a 
particular race. Nor were such laws ever struck down as an infringe- 
ment upon this supposed right of the property owner. . the 
_ But there are stronger and more persuasive reasons for not allow- 
ing. concepts of private property to. defeat public accommodations 
legislation, The institution of private property exists for the purpose 
of enhancing the individual freedom and liberty of human beings. 
This institution assures that the individual need not be at the mercy 
of others, including government, in order to earn a livelihood and 
prosper from his individual efforts. . Private property provides the 
individual with something of value that will serve him well in obtain- 
ing what he desires or requires in his daily life. be sees 

Is this time honored means to freedom and liberty now to be twisted 
so as to defeat individual freedom arid liberty? Certainly denial of 
a right to discriminate or segregate by race or religion would not 
weaken thé attributes of private property that make it an effective 
means of obtaining individual freedom. In fact, in order to assure 
that the institution of private property serves the end. of individual 
freedom, and liberty it hae been restricted in many. instances, The 
most striking example of this is the abolition of slavery. Slaves 
were treated as items of private property, yet surely no man dedicated 
to the:cause of individual freedom could contend: that individual 
freedom and liberty suffered by emancipation of the slaves, 
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There is not any question that ordinary zoning laws place far 
greater restrictions upon the rights of private property owners than 
would public accommodations legislation. Zoning laws tel the owner 
of private property to what type of business his property may be de- 
voted, what structures he may erect upon that property, and even 
whether he may devote his private property to any business purpose 
whatsoever. Such laws and regulations restricting private property 
are necessary so that human beings may develop their communities in a 
reasonable and peaceful manner. Surely the presence of such restric- 
tions does not detract from the role of private property in securing in- 
dividual liberty and freedom. 

Nor can it be rensonably argued that racial or religious discrimina- 
tion is a vital factor in the ability of private property to constitute an 
effective vehicle for assuring personal freedom. The pledge of this 
Nation is to secure freedom for every individual; that pledge will be 
furthered by elimination of such practices. The committee concurs 
in the analysis of Secretary of State Rusk who made the following 
res ove to the question of whether this law would restrict property 
rights: + - | . | | 
- Well, I could not agree, sir, that such a law would diminish 

freedom. . The purpose of law in a free society is to enlarge 

. freedom by letting each know what kind of conduct to expect 

from the other. And it is through ‘our laws that personal 
_ freedom is not only protected but constantly enlarged, so we 
can pursue our respective orbits’ with a minimum of 

., collisions, ae as ee 

. Iam thinking also of the private rights of those who seek 

normal public services and accommodations, and are denied 
them for’reasons which I cannot see, for reasons which I 
‘don’t believe our Constitution can recognize. 

In addition, much of the questioning concerned the nature, type, 
and extent of the precedent established by favorable action on S. 
1782. When Dean Griswold was asked if this measure could serve 
as the forerunner for legislation requiring the sale of kosher foods 
or fish on Friday, he replied: — a ae a ee , 

I think I_ would like’to add, ‘with ‘respect to these other 

_ things, too, Senator, that I don’t think that we have to defend 
against every.conceivable bill that Congress might some time , 

. have to consider. One of the‘reasons we have the Congress 


t 
ae 
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In view of the committee this is the heart of the matter; Congress 
should not be so fearful. of its future judgment that ‘it fails to meet 
‘present responsibilities. . Brave men, women, and children have forced 
this Nation and the world to recognize an intolerable: condition. . The 
‘resolution of this condition 1 ISA major; immediate, one critical ns 


one REPORTS 


‘tho » reports of the. agencies and departments follow: 


‘i ' Cosrprrottek GENERAL OF THB ‘UNITED Srates, 
eerie Late ede 29, 19683. 
‘Hon.’ Wakren G.’ Magnuson, tae 
‘Chairman, Committee on Commerce, Wie Vp ag = tig. 
Hs S. Senate, | 
“Mr, Cudinsian r! We refer again’ iggsinatiero ot J ans 26, 1963, 
jn erie yo ‘asked for our comments on 
on ‘oduced : as ae ‘of the President's aN tights program, 
ies Bh rene racial’and religious digcrimination’ {i publie ac- 
commodations in or affecting interstate commerce. The bi t authior- 
izes civil: actions for: ‘preventive relief by.the a ee ea ties or by 
the Attorney General in the:name of.the United States, and also, prior 
to the instiftition ‘of ‘such! actions, :provides for: procedures to seek 
voluntary * coinpliance with: ais ‘nondisctimination : pre muens of 
section TVp wih iia gota css Series (eet caer ayy 
S/17382;/if enacted, would no’ directly: affect the functions: and op- 
erations of the General Accounting Office and we have na objection to 
its favorable consideration: ‘by: your conimittée. VAL A val 04 
" Sitticerely:yours, | BYaseody, fe tae tee aie ag fore ep Veg iin 
pee Nt ates fb plat A Josmrrt. Oanisn, 
“Gomptrater Genérak: ‘Of the Untied: ne 
eRPET A at When creton ye edi mt Say abe, so tt 
pw ae ore tatoo te Penieed lites Spasntes or yy bee ges 
ia a ae “isla Grime de cH Unerss Suaite, aoe 
ae oto Si te dette fae 1908. 
Hon. Warren @. Maenvson, SPeathgrteat beh doa ites 
Chairman, Odmuuttee on. Commerce, US. Senaten-. r ae 
Dear Mr. CoAmmawn: Iniyour letter of June 2%; 1963, you: i acid for 
our comment on:the amendments to'8.:1782: {inthe mature: of-a sub- 
stitute);,inttodliced: by Senator Dirksen on(June:26; 1963. .Thé pro- 
yosed’ amendments would substitute [for therpublid: accommodations 
ill contained int S. 1732 as: originally: introduced p Splatt relating 


fe. and establi Community. Relat; ig 8. Se similgr tat 
pr oped | Aad ti ile cia of S.. 731, iy Re ‘ es Se Ne aC Hiss Bitton 
a Tights 
This pro oposal would’ not ‘dire rectly ufc Ins nl a opers- 
tions of or Offics, arid we have jio'o jection: to its févordble' oe 
tion’ by Your ¢committes: We bigeé thay thete’ bedorisidered the 
incliision ofthe’ words “sibj ane to civil’ ser'viee and /olvssificaticn laws” 
after the*tvor'd “ay point? the’énd: of oti 8; ‘pages abt the’bill. 
“ Sintcerely’ on ais — ; ee re rare Se Pay 
mee as porn eee fda Ga mpdeit, 
40 en eee ‘of ts Uintted States. 
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)« CoarprroLLer GENERAL OF THE UNITED STATES, 
HE Gere ea MT 1 Washington, July 29, 1968. 

Hon. Warren G, Maanuson, ee Oe ee 
Chairman, Committee on Commerce, US, Sonate. a iS te Ge Ae 
Drar Mr. Coarrsan: We refer again to your letter of July 17,' 
1963, in which. you asked. for our comment on the amendment to S. 
1732 introduced. by Senator.Goldwater on July 16, 1963.0 0. 
This proposal represents that part of the President’s civil. rights. 
program relatin ‘to discrimination in places of public accommoda- 
tions. Senator Goldwater’s amendment would permit injunctive re-- 
lief against a labor union which engages in or 13 about, to sugeee in. 
violation of the rights guaranteed in section 101 of the Labor-Manage- 
ment: Reporting ‘and Disclosure Act of 1959:.(29 UiS.C. 4]1). The 
amendment would ‘also add a-new section 7 to S. 1732; whose effect. 
would be to deny exclusive bargaining power to a labor union which. 
maintains exclusionary membership policies... =. © 5 i. 7 oe Fart 
‘These amendments, if-enacted, would not affect:the functions .and 
operations of our office, and we have no objection to their. favorable; 


consideration by your committee, © 0) eo ci nanesnetisco. cba 
Sincerely yours, Mee goatds hs ithe 
oe NE JOSEPH CAMPBELL, 


a - Comptroller General of the United States. 


~ ComPprrontier GENERAL OF THE Ustrren States, 


Hon. Warren G. Macnvuson, 
Chairnan, Committee on Commerce, 
OS.Senate. | - ee ie | 

Dear Mr. Cridinwan: Th yotir letter of July 23, 1963, you requested 
our coimiment on an amendment. (No, 184) to S. 1732, intendéd’ to be" 
Proposed by Senator Keating. niednees tay te fee 

e proposed amehdment would add a new section 5 prolilbiting the 

publishing, circulation, display, or mailing of notices, advertisement, 
or communications representing that certalh goods, services, favilitiés, 
privileges, advantages, or accommiodations offered or’ held oitt to thé 
pu for sale, use, rent, or hire, shall be refused, withheld from, or 

enied to any ‘person on account of racé, color, religion, or national 
origin by any person acting under color of finy law, statute, ordinance, 
regulation, custom, or usage. The bill would further prohibit any 
person so acting from committing certain specified acts in denial of 
such goods, services, or facilities to any customers on account of their 
race, color, bo eee or national origin. od 

The roposed amendment would not affect the functions and opera- 
tions of the General Accounting Office, and we have no objections to 


2 . 


its favorable cofisideration by your committee. 


Sincerely yours, ° ee en ee ee ee 
| SosepH Camppeti,’ | 
Comptroller General of the United States, . : 


, } aa Trae cep ype ee es Oo ag EE sg y eazy 
rf Peres Oe ee : ea, OE A pet 
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CoxrpTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 8, 1963. 
Hon. Warren G. Maanvson, 
Chairman, Committee on Commerce, 
US. Senate, 

Dear Mr. Cuatrman: In your letter of July 23, 1963, you requested 
our comment on an amendment (No. 135) to S, 1782, intended to be 
proposed by Senator Keating. 

The proposed amendment would insert in section 4 of S, 1732 a pro- 
vision which would prohibit the direct or indirect publishing, circula- 
tion, or display of any notice, advertisement, or written or printed 
communication to the effect that any of the goods, services, facilities, 
privileges, advantages, or accommodations of any publ : establishment 
to which the provisions of section 3 of the bill appl: chall be refused, 
withheld from, or denied to any person on account of race, color, 
pen, or national origin. 

8 pobeea amendment would not affect the functions and opera- 
tions of the General. Accounting Office, and we have no objections to 
its favorable consideration by your committee. 

Sincorely yours, | 
JoserH CAMPBELL, 
Comptroller Gencral of the United States, 


CompTroLieR GENERAL OF THE UNITED STATES, 
Washington, August 8, 1963. 
Hon. Warren G. Maanuson, 
hairman, Committee on Commerce, 
US. Senate. 

Dear Mr, Cuairman: In your letter of July 25, 1968, you requested 
our comment on an amendment (No, 186) to S. 1782, intended to be 
proposed by Senator Keating. 

16 proposed amendment would add to section 3 of S. 1782 a new 
subsection (c) which would make it clear that the enumeration of any 
public establishment in subsection (a) of section 3 shall not be con- 
oe to exclude its application to other similar establishments not 

isted. | 
The proposed amendment would not affect the functions and 
operations of the General Accounting Office, and we have no objections 
to its, favorable consideration by. your committee. - 
Sincerely yours, 3 ates 
_ oe _ +» . JOSEPH CAMPBELL 
' Comptroller General of the United States. 


ot 


eae = — er 
ComPpTROLLER GENERAL OF THR UNITED STATES, 
Washington, October 11, 1968. 

Hon. Warren. G., Magnuson, | 

hairman, Committee.on Commerce, - . 
U.S. Senate. 

Dear Mr. Cuatrwran: In your letter of October 4, 1968, you asked 
for our comments on an amendment (No. 212) to S. 1732, intended 
to be proposed by Senator Cooper and Senator Dodd. 
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The proposed amendment would add to S. 1732, between line 24 
on page 4, and line 1 on page 5, a new section 3(a) and would provide 
for the renumbering of the remaining sections of the bill. 6 new 
section would guarantee the right to nondiscrimination in public estab- 
lishments operated under State authority. 

The proposed amendment, if enacted, would not affect the functions 
and operations of the General Accounting Office and we have no objec- 
tions to its favorable consideration by your committee, 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
. : Washington, DG, July 10, 1963. 
Hon, Warren G. Maanvuson, | 
Chairman, Committee on Commerce, 
U.S. Senate. | 

Dear Mr. Cuarraan: Reference is made to your request for the 
views of the Department of Defense with respect to S. 1782, a bill to 
eliminate discrimination in public accommodations affecting interstate 
commerce, 

Executive Order 9981, issued by President Truman on July 26, 1948, 
declared it to be a policy of the President that there should be equality 
of treatment and opportunity for all persons in the armed services with- 
out regard of race, color, religion, or national origin. The Depart- 
ment of Defense took steps to assure compliance with Executive Order 
9981, and it is the policy of the Department of Defense to provide 
equality of treatment and fo aber for all mombers of the Armed 
Forces. In furtherance of efforts in this area, the Department is cur- 
rently studying means for adopting recommendations of the Presi- 
dent’s Committee on Equal Opportunity in the Armed Forces. While 
the military departments have established a fine record over the past 
15 years, these recommendations are designed to further improve exist- 
ing programs. One of the major items included in the report of this 
committee concerns problems encountered as a result of  off-base 
discrimination. . . | , 

Off-base discrimination against minority groups within fhe Armed 
Forces generates a serious morale problem for the military. In con- 
sideration of the purpose and the mission of ‘the Military Establish- 
ment, it is neither feasible, expedient, nor justifiable to assign person- 
nel to duty statioris on the basis of race, color, or national drigin. Con- 
sequently; servicemen belonging to minority groups have been forced 
to accept a set'of standards, and have beon denied priviléges enjoyed 
by other military personnel in those areas where local custom supports 
discriminatory practices. == 2 © one 

It is understood that the establishments coVered by S. 1782 are those 
which serve the general public, including hotels, motels, restaurants, 
lunch’ counters, theaters and other places ‘of amusement, departiient 
and othér rétail’ stores, drugstorés,’ gasoling Stations ‘and. the like. 
Military personnel, like other members of ‘the Ambérican public, must 
rely upon the ayailability of public accommodations when traveling. 
new duty stations, when ‘liviiig in’ a civilian’ dommunity. adjacent to 
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their duty station, or whon on temporary duty in connection with mili- 
tary maneuvers. Unlike most civilians, me personnel are re- 
quired to move their ee ees completion of a 3- to 4-year tour 
of duty. ‘As a matter of military ‘necessity, the serviceman moves 
when and where ordered. When servicemen, who aro members of a 
minority group, encounter discriminatory practices in the course of a 
move, or upon arrival at their new duty station, they are required to 
ussume vdditional problems which constitute an unnecessary and un- 
justifiable burden, The morale and discipline problems caused by such 
Inequities can only havo an adverse effect on military operations. 

The Department of Defense fully concurs in the purposes of S, 1732 

and supports its enactment as a needed supplement to its own oxisting 

olicies, This legislation would assure minority groups within the 
Armed Forces tho same equality ‘of treatment during periods of travel, 
and duting off-duty time that is now being afforded on-base. 

The Bureau of the Budget advises that there is no objection to the 
presentation of this report for the consideration of the committee and 
that the enactment of S. 1732 would be in accord with the program of 
the President... : oS + oat 

. Sincerely, 2s 
te Joun ‘Tt. McNauanuton. 


DEPARTMENT oF HeEAttit, Epvcation, AND WELFARE, 

as : August 9, 1963. 
Hon. Warren G. Maanuson, — 
Chairinan, Committee on Commerce, 
US. Senate, Washington, DC. 
” Dear Mr..Craiman: This letter is in response to your recent r¢- 
quests: foy reports on S, 1732, a bill to climinate discrimination in 
publig gsceommodations affecting interstate commerce and a proposed 
finenc ny) in the nature of a substitute, by Senator Dirksen together 
with $.1217 and S. 1622 dealing with the same topic. eae ed 

Thoughtful persons are aware that the patterns of racial discrimina- 
tion, imposed upon the colored tenth of our population have had debil- 
itating effects upon those who have endured them. Many have been 
caught in the cycle of poverty and hopelessness reflected in the often- 
quoted statistics on school dropouts, welfare rolls, health standards, 
juvenile delinquency, andunemployment, = 

The Rarer with the wholchearted support of myself and the 
Department of Health, Education, and Welfare, seeks now to dedicate 
the Nation to the elimination of the more flagrant forms of disorimi- 
nation practiced against the Negro. At the same time the President 
has urged substantial increases in funds for basic adult education, 
welfare work training, vocational @ poron youl and manpower 
training to assist all of our citizens with limited educational and cul- 
tural attainments to break out of the round of mederuale skills, un- 
employnient, and indifference. The Department of Health, Educa- 
tion, and, Welfare will assume major responsil rade this enhanced 
educational effort under legislation now pen ling before this Con- 
gress. "We ‘welcome the challenge which these programs will create 
Bn ee Di See haha 
For the ‘Negto who takes advantage of fresh 6 
ment his education: and skills to he ve 


, 


f 


) portunities {6 airg- 
eet the requ Femants of today's 


a 
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industry, the knowledge that racial barriers are being removed from 
public accommodations, education, employment, housing and in nu- 
merous other areas of our daily life wil provide him with strong 
motivation for success. Full opportunity will spark ambition. An 
earnest ongoing effort to oliminate all forms of racial discrimina- 
tion by both public and private action is an inseparable part o 
the proposed program to combat the illiteracy and inadequate skills 
of a substantial fraction of our populace. If we can do these things 
simultaneously, the momentum of our offorts will bo rewarded by a 
nore secure America where every man will be measured by his own 
worth. 

For these reasons, therefore, the Department of Health, Educa- 
tion, and Welfare urges enactment of S 1732. This bill is a part 
of the omnibus civil rights program proposed by tho President and 
uces the enforcement powors of the Federal Government squarely 
chind the eradication of discrimination in public accommodations, 
The suggested amendment of Senator Dirkson would be a substitute 
for the administration’s bill and wo do not support it. S. 1217, pro- 
posed by Senator Javits and S. 1622, by Sonator Hart, lack nu- 
merous significant features of S. 1732, We defer to the views of the 
Department of Labor en the amendment to S. 1782, introduced by 
Senator Goldwater. 

Wo aro advised by the Bureau of the Budget that there is no ob- 
jection to tho presentation of this report from the standpoint of the 
administration’s program, and that enactment of S, 1782 would be in 
accord with the President’s program. 

Sincerely, 
AnTuony J, Cevenrezzk, Secretary. 


_ US. Derartarent or Justice, 
Orrick or THE Deroty AtrorNEY GanerraL, 
: Washington, D.0., August 81, 1968. 
Hon. Warren G. Maanveon, hor 
Chairman, Comittee on Commerce, — , _ 
U.8. Senate, Washington, DO, 2, ten. 

Dear Mr, Qrrarraran: This is in ee to, gous meuee for the 
views of the Department of Justice on the amendments to S. 1782 of: 
fered by Senator Goldwater on July 16, 1963. - 

The first_ amendment would extend the enforcement provisions of 
S. 1782 to cover actions to redress. violations of section 101 of. the 
Labor-Management Reporting and Disclosure Act of 1989 (the 


mt 


Landrum-Griffin Act). Section 101 affords to union mombers equal 
’ 


rights to pattietpate in. unjon affairs, frosdom of speech and assem 
safoguards against wijust ducs and agsessments, protection ofthe right 
to Bue, teat, Ones ate and, safeguards kt Riana ‘disel- 
plinary, action, _ The offect of the proposed gmendmont, would be to 
pe ie ehe Attorney General {0 brin ‘suit aa Of section 101 


whore heretofore such suits only could be brought by individua ‘ 
Xe second amendment, proposed by, Songtor eldwater would 
Amnehd the: ntiontl Tabor fete Hons , ee to prelige sho MESES from 
cortifying as dn exolualVe barge ining gent hny union “whith dos nd 
oy 


ndinit to membership all of thd employees it seelts to represent in a {init 
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appropriate for that purpose, on the same terms and conditions gen- 
erally and uniformly -applicable to and with the same rights and 
privileges generally and uniformly accorded to all members there- 
of. * * *” ies ; 


We do not believe it is advisable to attempt to deal with Inbor union 
oructices as part of legislation directed at places of public accommo- 
Nations. Legislation affecting our basic labor law should evolve 
from an investigation of the particular isan in that area, and 
should be adopted only in response to a demonstrable need. 

There has been no indication that the proposed amendments are 
needed, Indeed, insofar as the second proposed amendment is con- 
cerned, the NLRB already has the authority which the amendment 
would confer upon it, as the Department of Justice pointed out in an 
amicus curiae brief filed with the Board in a case involving the Hughes 
iy Co., of Houston, Tex., and the Independent Metal Workers 

nion, 7 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report from the standpoint of the administra- 
tion’s program. 


Sincerely, 
Nicnonas DEB, KatzENBACH, 
Deputy Attorney General. 
U.S. DEPARTMENT OF LABOR, 
‘OFFICE OF THE SECRETARY, 
. Washington, August 7, 1963. 
Hon. Warren G. Macnuson, 


Chairman, Committee on Commerce, 
UWS. Senate, Washington, D.C. -~ ---- 

Dear Mr..Cuairman :.This is in further response to your request for 
our views ,on.amendments intended to be proposed by Mr. Goldwater 
to the bill. ($1732) to eliminate discrimination in public accommoda- 
tions affecting interstate commerce. poate eee 

The first of the proposed amendments would, in: our opinion, ‘con- 
stitute an irrelevant addition to S. 1782, . It, in effect, amorids section 
101, of the Labor-Management Reporting and Disclosure Act of 1959, 
and deals: with matters which are inappropriate for inclusion in this 
public ‘acconimodations proposal, as well as legally incongruous with 
itsstated purpose, ee he ae 

oe ‘1782 concerns'the right of access to pupli¢ atcommodations -par- 
ticuldrly .as they relate'to interstate travel and commerce. Ori the 
other hand, section 101 of the Labor-Management Reporting and Dis- 
closure Act ‘pértains to the internal affairs.of labor unions. Section 
101 does-establish certain rights for uinion:members, ‘and it also. pro- 
hibits ¢értain discriminations in disciplinary and other matters. How- 
ever, none of these rights and ‘safeguards under section 101 aye’ ger- 
mane in any way to the right of being served in ‘piyblic establishments. 
_ The ‘proposed amendment seeks to revive an approach which, the 
Congress considered Dut rejected when it enacted the Labor-Manage- 
ment Reporting and Disclosure Act in 1959, As originally proposed 


in the Senate, t “9 cretary Of Labor was empowered to enforce the 
provisions of title’ e As the bill was finally passed, however, private 
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actions were substituted to remedy all violations of this title, with 
several exceptions. Approximately 275 private actions have been in- 
stituted under the title in the less than 4 years the Labor-Management 
Reporting and Disclosure Act has been in existence, thus indicating 
the extent to which union members have exercised their rights. 

Another point for consideration is that many title I rights under 
the act are also title TV duties on labor organizations and are protected 
through civil actions of the Secretary of Labor. Since the enactment 
of the act, the Secretary has initiated 95 actions to enforce these rights. 
Taking into account this close relationship between title I and title 
IV, we believe that a further division of responsibility in civil litiga- 
tion between the Departments of Labor and Justice would lead to con- 
fusion in the act’s administration and be detrimental to its basic ob- 
jectives. 

We are in basic agreement with the objective of the proposed new 
section to S. 1732 entitled “Bargaining Rights of Labor Organizations 
With Exclusionary Membership Policies.” However, a recent ruling 
by an NLRB hearing examiner (Hughes Tool Co. (Case No. 23-CB- 
429)) indicates that this amendment may simply be declaratory of 
existing law. 

The Bureau of the Budget advises that there is no objection to the 
presentation of this report from the standpoint of the administration’s 
program. oe 

Yours sincerely, 
J W. Winrarp Wirz, 
Secretary of Labor. 


DEPARTMENT OF STATE, |. 
Washington, July 12,1963. 

Hon. Warren G. Maanuson, . ey 
Chairman, Committee’ on Commerce, — 
US. Senate. ae ee 
"Dear Mr. Cuarraan: Your letters of June 26 and. June 27, 1963, 
enclosed for the comment of the Department of State a copy of the 
bill, S. 1782, the Interstate Public Accommodations, Act of 1968, and 
a copy of the amendments ‘in the nature, of a substitute intended, to be 
proposed by Sonator Dirksen toS. 17382. . | 7 

16 


The Department’s views on this matter were presented by the Secre- 
lar: of State during his festimony before your committees on July 10 
and Wé have no further comments on the, foreign policy implications 
of this legislation and the :-reasong why we,jnust attack tha problems 
of discrimination. ‘Tho Department of State defers to the views of 
cther agencies primarily concerned with respect to the detailed qnes- 
tions of this legislation and its enforcement; we are, as the Secreta 
pointed out, concerned with the underlying purpose of the proposa 
and tho adverse effects of thé present situation. 

The Bureau of the Budget advises that there is no objection to the 
aimee of this report and, that enactment of S. 1782 would be in 
accord with the administration’s program. 

Sincerely yours, 


Hey se Td ne Q 
Freverick G. Durnon, ; 
Assistant Seoretary. 


it 


‘ 
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IreperaL Aviation AGENCY, 
. Washington, D.C., July 19, 1962. 
Hon. Warren G, Magnuson, = 
Chairman, Committee on Commerce, 
US, Senate, Washington, D.C. be 

Dear Mr, Cuairman: This is in reply to your request of Juno 27, 
1963, for the views of this ‘Agency with respect to S. 1732, a bill to 
eliminate discrimination in public accommodations affecting interstate 
commerce. 

You also asked for our views on S. 1217 and S. 1622, other parle 
accommodations bills. This report constitutes our response to all three 
requests. 

{ am obviously aware of the fundamental issues which prompted 
the introduction of S. 1732. Both as a member of this administration 
and as an American citizen I am greatly concerned that all our fellow 
citizens, and particularly those who travel in interstate, commerce, 
will be treated with dignity in selecting public accommodations. 
However, I assume that your request for my comments relates spe- 
cifically to my responsibilities under the Federal Aviation Act of 1958, 
to encourage and foster the development of air commerce. Pursuant 
to that responsibility, I strongly recommend enactment of S. 1782. 

The movement of the air traveler from point to point provides only 
one of the services he needs as he moves in air commerce. ‘Additionally, 
and at the very least, he needs food and lodging. He usually has a 
variety of other needs. For most travelers those needs are met in a 
fashion designed to afford comfort and convenience. But if restau- 
rants and hotels are not available to the air traveler, if they are avail- 
able only at an inconvenience, or if they are unattractive or otherwise 
undesirable, he is not getting the services he needs and should be able to 
expect. The natural consequence is that he is reluctant to travel and 
does so only when necessity outweighs the inconvenience and other un- 
pleasantness involved. So that this reluctance may be overcome, the 
same facilities which are already available to most air travelers, must 
be made available to all of them. The same high-quality, convenient 
and pleasant accommodations that most of us insist on in the ‘usual 
course of traveling must be made available to all who would travel. 
This is essential if air commerce is to reach its fullest development. 

In sum, it is my belief that air commerce is adversely affected by the 
denial to a substantial segment of the traveling public of adequate and 
sor i ch publigaccommodations. = ==. oe 
The Bureau of the Budget has advised ‘that there is no objection to 
the submission of this report and enactment of S. 1782 would be in 
accord with the program ofthe President, , an 

' ‘Sincerely, - ee | 

' "NE. Hauasy, Administrator. 
‘_  epgrat AviATIOn ‘AGENGY, | 
Washington, D.0., ‘Augitst 2, 1963. 
Hon. Warren G. Maanvson, pee oe Ga 
Chairman, Conimittes on Commerce, 
U.S. Senate, - 
Washington, D.C. 

Dear Mr, Curarratan: This is in reply to your request of July 17, 

1963, for the views of this Agency with respect to the amendments pro- 


CIVIL, RIGHTS—PUBLIC ACCOMMODATIONS 30 


posed by Senator Goldwater to S. 1732, a bill to eliminate discrimina- 
tion in publi¢ accémniodations affecting interstaté comnierce. 7 
The substance of these aniertdments is not withih the area of this 
Agency’s exportis6, and w6 therefore offer no comment on them. I con- 
tintle, as I indicated in my report of July 19, 1963, on S. 1782, to favor 
the bill in the form proposed by the President. | oe ae | 
The Bureau of the Budget has advised that there is no objection 
from the standpoint of the'administration’s program to the submission 
of this report to your committee. ; 
Sincerely, 
PS 4 N. E. Harasy, Administrator. 


GENERAL SeRVICES ADMINISTRATION, 

e a oe Washington, D.C., July 26, 1968. 
Hon. Warren G. Maenuson, | 7 
Chairman, Committee on Commerce, 
US. Senate, Washington, D.C. 


“Dear Mr, Cuairsran: Your letter of June 26, 19638, requested the 

viows of. the General Services Administration on S. 1732, 88th Con- 

free a bill to eliminate discrimination in public accommodations af- 
ecting interstate commerce, ° 

The purpose of the proposed legislation is stated in the title of the 
bill. It would, with respect to all persons traveling interstate, prohibit 
discrimination or segregation based on race, color, religion, or national 
origin in certaiti publicestablishments, — _ 

We wish to point out in this connection that, in fiscal year 1964, it is 
estimated the civilian agencies of the Federal Government will spend 
approximately $348,281,710 for passenger travel within the contimen- 
tal United States, Tt is our firm conviction that all Federal employees 
traveling interstate on Government business should be entitled, with- 
out discrimination or segregation on account ‘of race, color, religion, 
or national origin, to thé’ full and equal enjoyment of the goods, serv- 
ices, facilities, privileges, advantages, and accommodations of certain 
public establishments,'‘as‘would be provided by the proposed legisla- 
tion. ' | a mee tree ot ee aa 

Tho ‘General Services: Administration strongly endorses the ob- 
jective of S. 1732 and urgesearly enactment of the bill. ae. 

The enactment‘ of’ the proposed: legislation weuld not affect the 
budgetary requirementsofthisagency. © ' : 

The Burean of the Budget has advised that there is no objection to 
the submission of this report to:your committee and that the enactment 
of S. 1732 would be in accord with the program of the President. 

‘Sincerely yours, 66° 0 ae mas rn ae 
woe ae gto. Bernarp L. Boutin, Administrator, — 


| 


. , 
yas 


ee ‘Gritty Stivicws Anstiitertiirion, 
Washington, 1.C., August 16, 1698,’ 


Hon. Warren G. MddNosow, 1 | 
Chairman, Comittee on Commlercey ! 0 
U.S. Senate, Washthgton, DQ) ei mt 

Dear Mr. Cuarrman: Your letter of June 27, 1936, requested the 
views of the General Services Administration on certain amendments 


mo 
i 
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in the nature ofa substitute for S. 1732 which amendments would 
amend all after the enacting clause of the bijl and amend its title 
to read “A bill to establish a Community Relations Service to assist 
in securing full: access by all, persons. without regard Le race, color, 
religion, or national origin, to.the public services.and accommoda-. 
tions provided: by. private establishments, and.té provide concilia- 
tion assistance to communities in resolving certain disputes, disagree- 
ments, or difficulties relating to discrjminatory..practices based on 
race, color, religion, or national origin.” eee 

For the reasons stated; in.our letter to you of July 26, 19638, com- 
menting on S. 1732, as introduced, the General Services Administra- 
tion strongly endorses the objective of this bill. 

We believe that S. 1732 is better geieneu te achieve its objective of 
eliminating discrimination based on radée, color, religion, or national 
origin in public: nccommodations ‘affecting, interstate commerce than 
are these amendments proposed as substitite therefor ind,’ conse- 
quently, urge early enactment ofthe bill. rr wes 

The Bureau of the Budget has advised that thare is ‘nd objection to 
the submission: of ‘this report to your committeé and that ‘the ‘eriact- 
ment of S. 1782 would be in accord with the program of the President. 
> Sincerely yours, | oe ee ee 

. Ho Lawson B. Knorr, 'St., , 
eee ee ae ee ae “Acting Administrator. 


*' ” @swerat Services ADMINISTRATION, |. 
se tg teens Sie tee Washington DOr ugugt 27; 1963, 
on. WARREN G. MaQnugoNy oe rast ee el ek 
hairman, Committee on Comnerce, U.S, Senate, Washington, D.C. 
. Dear Mr. Cuatrastan: Your letter, of. July. 17, 1963, requested ‘the 
views of the Genera] Services, Administration,.on. certain: proposed 
amendments (designated: No, 127) to, S. 1732, 88th Congress, a bill:to 
eliminate discrimination in public accommodations affecting intérstate 
cominerce, Ty iota igs ean hie tn GUE TER TAL, bo. Pete pag ee, cited Pea 
.-For the reason stated in:our Jetter.to:you of July.26, 1963, comment- 
ing on S. 1782, as introduced, the General Services Administration 
strongly endorses tlie objectives.of thia‘bill and urges its early,‘en- 
actment. Rares ee, rok gp rae, as re aly i ae 
:The first of these proposed amendments to: the bill. would. aniend 
section 5(a) thereof so as to extend civil,action. for preventive. relief 
under that section to. members of: labor. organizations who.arej denied 
by-such organizations those tights and priv) one guaranteed by section 
101 of the Labor-Management Act of 1959... ‘The second of these pro- 
osed amendments would amend section 9(a) ofithe National: Labor 
elations Act, as amended, so as to provide that a labor organization 
which does not admit to membership, on an equal basis with all other 
members, all of the employees it-seeks to represent shall not be the 
exclusive representatiye of Buch employers for the purpose of collective 
bargaining within the meaning of that section. 
ince these proposed amendments to S._1782,aye outside the, scope 


of GSA’s responsibilities and functions and ATe.o mmoredirect ‘CON, 


cern to the Department of Labor, we would defer to.the views of that 


a a 3 as ‘ aa a . ‘ te . ‘ 
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Department with respect to the relevancy of and the neecssity for such 
amendments, 

The Bureau of the Budget has advised that there is no orienta to 
the submission of this report to your committes and that the enact- 
ment of S, 1782 would be in accord with the program of the President. 

Sincerely yours, | | 
Les ‘Bernarp L. Boutin, Administrator. 


GENERAL SERVICES ADMINISTRATION, 

-: Washington, D.C., September 4, 1963. 
Hon. WarrenG.Maanuson, 0 7 
Chairman, Committee on Commerce, U.S. Senate, Washington, D.C. 
‘Dear Mr. Coamsan: Your letter of July 25, 1968, requested the 
views of the General Services Administration on proposed amendment 
No. 186 to S. 1732, 88th Congress,.a bill to eliminate discrimination 
in puplic accommodations affecting interstate commerce. | 


or the reasons stated in our letter to you of July 26, 1968, com- | 


menting on S. 1732 as introduced, the General Services \dministration 
strongly endorses the objectives of this bill and urges its early en- 
actment. | aan 

This proposed amendment (designated No. 1386) would add a sub- 
section (c) to section 3 of S. 1782 so as to expand the coistruction of 
the term “public establishments” as enumerated in subsection (a) of 
that section to inclide ahy other public establishment not listed therein, 
but which issimilar toah enumerated establishment. = 7 

In our opitiion such an amendment to S. 1782 is unnegessary iti view 
of the fact that S. 1732 in enumerating the places of public accom- 
modation which would be covered by the proposed legislation uses the 
phrase “or other public place” in each of the categories. : |. . 

The Bureau of the Budget has advised that there is po econ to 
the submission of this report to your committee and that the enact- 
ment of S. 1732 would be in:accord with the program of the President. 

... Sincerely yours, 
ea .. ..; ¢.°. Bernarp L, Bourn, Administrator. 


INTERSTATE COMMERCE.COMMISSION, 
|. Coxtmrrres on LEGISLATION, 
WE oF of ~ Sy . .. Washington, D.C.,; July 9, 1963. 
Hon. Warren G. Maanuson,. |. gn ce en a ee 
Chairman, Committee on Commerce, U.S. Senate, . . 
Washington, D.Q.: 0) a ee 
- Dear ‘CHArrMaNn’ Maenvuson: . Your’ letter of June 27, 1968, ad- 
dressed to the Chairman of thé! Coinmission; and requesting comments 
on a bill, S. 1732;'introduved iby Senator Mansfield (for himself and 
45 other Senators) ; to eliminate discrimination in public accommoda- 
tions affecting ‘interstate commerce,:and: on amendments -(in thie -na- 
ture ‘of 4 substitute): to'S, 1782: intended to be proposed: by Senator 
‘Dirksen, has been referred 'to our‘ Committee on Legislation. :: After 
consideration by ‘that’ committee; I am authorized to submit: the ‘fol- 
lowing comments inits behalf: fois speci rine forties ais 


4 
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S. 1732, as introduced, would establish the vight of all persons, with- 
out discrimination or segregation on account of race, color, religion, or 
national origin, to the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, and accommodations of public estab- 
lishments serving interstate travelers or substantially affecting inter- 
state travel or the interstate movement of goods in commerce. While 
the term “public establishments” is not fully defined, among the estab- 
lishments explicitly covered by the bill are hotels, motels, restaurants, 
theaters, and other places of amusement; retail and department stores, 
drugstores, lunchrooms, lunch counters, gasoline stations, and the like. 
Bona fide private clubs are not included, 

Any deprivation of or interference with the right to use the public 
facilities covered by the proposed measure is specifically prohibited, 
and aggrieved persons are granted the right to sue for an injunction or 
other preventive relief. In addition, the bill would authorize the 
Attorney General to bring a civil suit for pivene relief when, in 
his judgment, the person aggrieved is unable to initiate and maintain 
appropriate legal Broun and the purposes of the bill will be 
materially furthered by the filing of such an action. , 

The term “public establishments” as used in the bill as introduced is 
broad in scope, and it is not. clear to what extent S. 1732 is intended to 
apply to common carriers and other pomone subject to the Interstate 

ommerce Act and related statutes administered by this Commission. 
Insofar as the proposed measure may be construed to apply to such 
carriers and other persons, it should be noted that it is now unlawful 
under section 3(1) of the act. 


for any common carrier subject to this part Epa 1}. *-F fo 
make, give, or cause any undue or unreasonable preference or 
advantage to any particular person * * * or to subject any 
particular person * * * to any undue or unreasonable preju- 
dice or disadvantage in any respect whatsoever. 


While this provision relates to rail carriers, there are similar pro- 
visions in the other parts of the act applicable to motor or water com- 
mon carriers. These provisions have been interpreted in a series of 
decisions by the Federal courts and this Commission as prohibiting 
the segregation by such carriers of passengers traveling on interstate 
trains or buses, or using related terminal facilities. Ifttchell v. United 
States, 318 U.S. 80 (1941) ; Henderson v. United States, 339 US. 816 
(1950) ; Boynton v. Virginia, 364 U.S. 454 (1960); United States v. 
Lassiter, 203 F. Supp. 20, aff'd per curiam, 871 U.S. 10 (1962) ; Lewis 
v. The Greyhound Corp., 199 F. Supp. 210 (1961) ; Vational Assn. for 
A.O.C.P. vy. St. Louts-S.F. Ry, Co., 297 I.C.C. 335. (1955) ; Heys v. 
Carolina Coach Co., 64 M.C.C. 769 (1955) ; and Diserimination—Iin- 
terstate M. Carriers of Passengers, 86 M.C.C. 748 (1961). , 

In the last cited proceeding, this Commission, upon petition of 
the Attorney General of the United States, promulgated © number of 
general regulations designed to implement further the provisions of 
section 216(d) of the act with respect to the nonsegregated use of 
‘motorbuses and related facilities operated and utilized in the inter- 
state common carrier transportation of passengers. The lawfulness 
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of the regulations thus issued was upheld by the courts in the State 
of Georgia v. United States, 201 F. Supp. 813, aff'd per curiam, 371 
U.S. 9 (1962) ; and the Attorney General has since reported that all 
railroad stations and bus terminals have been desegregated. In view 
of these decisions, the racial segregation of passengers using inter- 
state transportation or terminal facilities by common carriers sub- 
ject to the Interstate Commerce Act is clearly established as a violn- 
tion of that act. In the words of the Supreme Court: “The question 
is no longer open; it is foreclosed as a litigable issue.” Baily v. Pat- 
terson, 369 U.S, 31, 33. 

To the extent, therefore, that S. 1732 might be construed as pro- 
hibiting discrimination or segregation by common carriers subject 
to the Interstate Commerce <Act, its enactment would permit the 
accomplishment. of the same substantive result as that reached by 
this Commission and the courts in the aforementioned cases. Insofar 
as its prohibitions would apply to persons other than common carriers 
subject to our jurisdiction under the Interstate Commerce Act and 
related statutes, its enactment would not appear to affect directly the 
jurisdiction or functions of this Commission or to impair our admin- 
istration of the laws entrusted to us, In either case, however, the 
bill’s passage into law, under the circumstances here disclosed, is, in 
our view, a matter of broad congressional policy. Accordingly, we 
make no recommendation either for or against S. 1732 as introduced: 


Ba | 


The amendments (in the nature of a substitute) to S. 1732 intended 
to be introduced by Senator Dirksen would declare “legal and con- 
sonant with the right of private property, but nevertheless * * * not 
in keeping with the concept and spirit of equality * * *.” the denial 
to any person, because of race, color, religion, or national origin, of. 
frea and full access to the public services and accommodations pro- 
vided by private establishments, except public utilities and common 
carriers, when done within the descretion of the owners and operators 
thereof and not under compulsion of State and local laws, The sub- 
stitute proposal would creata 2 Community Relations Service to assist 
in securing the full.xnd nondiscriminatory access by all per 
the public services and accommodations of private establishments, 
and to provide conciliation assistance tu communities in resolving 
certain disputes, disagreements, or difficulties based on race, color, or 
national origin. 

As the proposed amendments are expressly made inapplicable to 
the services and accommodations provided by public utilities and 
common carriérs, their passagé'into law would not affect the pro- 
hibitions now embraced in the Interstate Commerce Act relating to 
racial discrimination or segregation by common carriers subject. to 
the jurisdiction of; this Commission. - Accordingly, their enactment 
also is, in, our, view, a’ mattér whic 1 the Congress must decide on the 
basis of broad policy'considerations, a 

Respectfully submitted... .. 


Ap McGregor Gorr,.. 
e @ , . 
: Acting Chairman. - 
my Aa hb bie le bere! Rupere Th. Morpiys | 
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INTERSTATE CoMMERCE COMMISSION, 
ComMMITrEE ON LEGISLATION, 
‘Washington, D.C., Juty 31, 1963.. 
Hon. Warren G. Maanvuson, 
Chairman, Committee on Commerce, 
U.S, Senate, — . 
Washington, D.O. | 7 

Dear’ CuHatrmMan Maanuson: Your letters of July 23 and July 25, 
1963, addressed to the Chairman of the Commission, and requesting 
comments on amendments Nos, 184, 135, and 186, intended to be pro- 
posed by Senator Keating to the bill (S. 1732) to eliminate discrimina- 
tion in public accommodations affecting interstate commerce, have been 
raforretl to our Committee on Legislation. After consideration by 
that Committee, I am authorized to submit the following comments 
in its behalf: 

The amendments intended to be introduced by Senator Keating 
would prohibit the direct or indirect publication, circulation, issuance, 
display, or mailing of any notice, advertisement, or written or printed 
communication, to the effect that any of the goods, services, facilities, 
privileges, ba oe or accommodations of any public establish- 
ment subject to section 3 of S. 1732 shall be refused to or withheld 
from any person on account of race, color, religion, or national origin. 
In addition, such amendments would in substance preclude all per- 
sons from engaging in the discriminatory practices otherwise forbid- 
den by S. 1732, as so amended, under color of any law, statute, ordi- 
nance, regulation, custom, or usage. eis Skee, “5 i A. cata 

In our previous comments upon S. 1782 and certain amendments 
thereto intended to be introduced by Senators Dirksen and Goldwaier, 
we expressed the view that enactment of that legislation with or with-- 
out such amendments, would not affect the substantial functions or 
jurisdiction of this Commission and represents a matter which Con- 

ress itself must decide on the basis of broad policy considerations. 

he amendments intended to be proposed by Senator Keating, like- 
wise, would have no material effect upon the provisions of the 
Interstate Commerce Act relative to racial discrimination or segre- 
gation by common carriers subject to our jurisdiction, discussed in 
our prior letters, and we therefore take no position for or against 
their passage into law. 

Respectfully submitted. 

LaurRENcE K. WAnRATH, 

Chairman, 
Aspe McGrecor Gorr., 
Ruvert L. Murpnry. 


INTERSTATE COMMERCE COMMISSION, 
CoMMITTEE ON LEGISLATION, 
Washington, D.C., July 24, 1963. 
Hon. Warren G. Maanvuson, 
Chairman, Committee on Commerce, U.S. Senate, 
Washington, D.C. 
Dear CuatrrMAn Maanuson: Your letter of July 17, 1963, addressed 
to the Chairman of the Commission, and requesting comments on 
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amendments intended to be proposed by Senator Goldwater, to the 
bill (S. 1732) to eliminate discrimination in public accommodations 
affecting interstate commerce, has been referred to our Committee on 
Legislation. .After consideration by that committee, I am author- 
ized to submit the following comments in its behalf: 

In our letter of July 9, 1963, concerning S. 1732 and certain amend- 
ments (in the nature of a substitute) intended to be introduced by 
Senator Dirksen, we expressed the view that enactment of either the 
original or the proposed substitute bill would not directly affect the 
substantial functions or jurisdiction of this Commission and consti- 
tutes a matter which Congress itself must decide on the basis of broad 
volicy considerations, The amendments intended to be proposed by 
Sonator Goldwater-relate exclusively.to labor organizations and have 
as their fundamental! purpose the extension of such organizations of 
full and equal membership: rights and privileges to all of the em- 
pores they seek to represent, in a unit appropriate for that purpose. 

uch amendments would not meg) oe affect the provisions of the 
Interstate Commerce Act, discussed in our prior letter, relating to 
racial discrimination or segregation by common carriers subject to the 
jurisdiction of this Commission, and their passage into law also is, in 
our view, a matter of broad congressional policy in respect of which 
we take no position. th at 
. Respectfully submitted. -: | Su wes 

| | Laurence K. Watratu, 
Axe McGrecor Gorr. | 
Rourert I.. Mureny. 


‘A 


INDIVIDUAL VIEWS OF SENATOR A. S. MIKE 
MONRONEY 


I concur in the need for reporting this bill to the Senate. ‘This 
legislation is » matter of grave national concern. It merits full con- 
sideration by all the Members of the Senate. It deserves the most. 
comprehensive and thorough debate of which the Senute is capable. 

I cannot agreo with the concept of the bill which would ignore 
what I consider to be the limitation of congressional power to regu- 
late interstate commerce. ‘The committees view of interstate com- 
morce goes too far. In its oxtension of Federal regulation and control 
over pay local affairs, tho bill oxceeds and transcends any legislation 
evor before proposed under the commerce clause. ‘The evils it seoks 
to correct are cortainly odious and shameful to a nation founded 
on principles of equality. Yet. the laudatory putpose of eliminating 
sopregation and discrimination should riot be achieved through abuse 
of constitutional authority. oo . 

I do not reject entirely the regulation of commercs.as hb basis for 
such legislation, but. I would not use the commerce clause in such a 
way that Fedoral regwation is forced on virtually every retail busi- 
ness establishmont in this country, no matter what its size or connec- 
tion with interstate commerce. 

Let us make no mistake about. the scope of this measure. It covers 
all hotels, motels, and similar establishments, no mattor where located 
and no matter what the nature of their business or clientele. It covers 
all places of amusement and entertainment, whose source of enter- 
tainment has moved in interstate commerce. It covers all retail estab- 
lishments selling goods and services to the public. 

The word “substantial,” which is used to qualify the application 
of the interstate commerce clause, has been discussed at great length. 
I soriously doubt that. the meaning which some members of the com- 
mittee have assigned this word, nid the meaning which has been given 
or will be given to it by the courts, will serve to eliminate confusion 
or to avoid unending controversy. ‘Tho Attorney General told the 
comniittee that to the courts the word “substantial” means “more than 
minimal.” I am opposed to the application of the interstate com- 
merce clause based on an insubstantial definition of the word “sub- 
stantial.” 

If the commerce clause must be used, if it is the only sound legal 
basis for this legislation, then the urgency of the problem requires 
its exercise. But it should bo exercised within tho framework of our 
constitutional system of government. I do not beliove that Congress 
aie under the commeres clause is limitless, regardless of provious 
epislation and Supreme Court. decisions to the contrary. My col- 
leagues and the Attorney General say that there are limits which are 
clearly defined. But these limits mentioned can be summed up as 
being activities affecting commerce which are “less than minimal.” 
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Anamendment which I offered in the committee was defeated. This 
amendment is also based on the commerce clause and would go as far 
as I believe the Congress can and should go under that clause, It 
would cover movie houses and theaters, hotels, motels, and the retail 
establishments enumerated in the committee bill, if (1) the goods or 
services are provided primarily to persons traveling in interstate com- 
merce or (2) the establishment is owned, operated, licenses, or fran- 
chised in two or more States. ‘hese are the businesses which are ac- 
tually engaged in interstate commerce or which affect such commerce 
to the degree necessary to warrant Federal regulation. I believe this 
amendment would be broad enough to include us many as 70 percent of 
the establishments providing goods, services, entertainment, and ac- 
commodations to the public. I also believe that, if these establishments 
were required to comply, many of the small, local establishments would 
voluntarily comply. : ; 

It has been pointed out to me that my amendment cannot be totally 
eifective; that it does not completely eliminate and eradicate segrega- 
tion and discrimination; that its compulsion is not universal. That is 
true. But it is equally true that my amendment does not. compromise 
our dual system of government; that. it does not extend the hand of 
Central Government into every local drugstore, grocery store, lunch 
counter, or soda fountain; that it does maintain a line of demarcation 
between what the Congress can and cannot legitimately do; that it 
does provide an impetus for the voluntary abolishment of segregation 
und discrimination by small, Jocal establishments, which, after all, is 
tho only lasting and truly effective way. nas 

I shall offer my amendment on the: floor, Admittedly, it does not 
go as far as the committeo bill with. respect to the number of establish- 
ments covered. Yetit goes as far as the Congress may legitimately and 
wisely go,-and it does not set. the awegome precedent.of the committees 
bill, Under my amendment there would still. remain some clearly de- 
fined arens for control by State and Jocal goyernments, some areas of 
freedom from regulation and supervision by the Federal Government. 
It would provide: for the expansion of constitutional rights without 
sacrificing constitutional integrity. sai gioana Bdtene® 3 hit 

I favor the enactment of civil rights legislation-by this Congress this 
yoar juotudatie a-public accommodations measure. But to achieve the 
righly desirable objectives of this legislation through questionable con- 
stitutional means is both unwise and unsound. ‘To my mind, the com- 
mitteo bill presents the Members of tho Senate a hard and unnecessar 
choice between laudable goals and undesirable methods. My amend- 
ment rests upon sound saint tested constitutional bases and would accom- 
plish substantially all that is sought. I urge the Senate to give careful 
and thoughtful consideration to my amendment, bearing in mind that 
the choice of menns is often as important as the ends to be attained. 
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A. S. Mixe Monroney, U.S. Senator. 
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Reg i ager to'S.:1732 ‘is evident: to anymie' who attended any of 
‘the'Z2 ‘days Of hearings held on this measure by the Seinte Commerce 
Committee or who’ has‘ taketh tinie to peruse the printed record. 
es nko foremést, T consider the mentsure to be unconstitutional for'n 
number of reasotis, all of Whicli will be disctissed later in:greater detail. 
S. 1782 is bn unconstitutional and inwarrantéd invasion of aly individ- 
Wil’s right to hold; enjoy, snd utilize private property. The charter. 
jzation of the businesses involved as public accommodations: is; in 
itself, calewtlatéed tédecéive,- The frffectéd' facilities’ and -actommoda- 
tiotis fre privatély owtied ‘and operate and: bear ito restthblance to 
ponte utilities which operate: by virfud'6f ‘a: public: franthise. “In 
Attempting to'create a tight in favor df a'clads of itidtvidiialy; the-con- 
stiftitidnal rights of every Amorjcan, are béitig trampled. Completely 
‘Aside from tlid tpiéstion of unconstitutionnlity, J vonsidét this lepisin- 
tidn to! be both'i wise and 'tinnéce ry, alt ee Ye Tia Ve Paes 5 PELE Ta 
~ Aeasutil obset'vér ta'the avents'df this pagt ‘stimnmet! cdttlllofily ¢ont 
Glide, based on at'objective “iy sis of Cdiienrvences;'that this legisla: 
tive proposal is' iti reality no ‘different’ frony “ticker taps” legislation, 
conceived and nurtured from overinflamed ' passions. Tea ie typ 
légishition whith demands "'the' tens ‘careful’ and imimpkessioned 
scrutiny, diid yét which is mi Nirllikély to‘vécejve it. Several ques: 
tlohs'of tid small iidment arose during the ‘consideration: of 'S. 1732 
Which ‘were either cémplptely overlooked ‘or did ‘not ‘receive tho’ con- 
Upc telat Manes tat "All of thesé points! bear ‘further discussion 
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nt this feport and'sn the floor of tho'Senate.: of ors 
- It dhnnot be too stron pons thnt the issues involved in the 
cotisittératioty ‘of 8.1782 are far mored ‘significant! than onr ' persinal 
feelings about racial matters, or any Senator's individual convictions 
oh ‘segregation OF iritepration, whatever ‘they may’ be. The preséerva- 
‘tion of the Constitution ard thie principles of Government which flow 
‘from that’ doctment, shduld bé a'matter: which: transcends ‘personal 
preferences on racial issues. ‘So important are the questions involved, 
sd entangled aiid perplexing are the obscure dnd tenuous theses of the 
constitutional alegations in support’ of S.:1782, that we must have 
recourse td “certalN well-defined, safe; and fundamental principles, 


5 
H 


0 ONS TTTOTIONAL WEUES Ee | 
ere ee Ne eh es LC Ree Oe oe Se ee 
Whereas in the past legislation of this type has been largely predi- 

cated upon either one or a combination of the 18th, 14th, or 15th 

amendments, S. 1782 represents & new departijre in thd so-called civil 


~ 


rights field. S. 1782 is based on a combination of the 14th ‘ainehdment 
to the Constitution and the powers granted to Congress in the com- 
merce clause of the 8th section of article I of the Constitution. 
This provision reads as follows: “The Congress shall have power * * * 


To regulate commerce with foreign nations, and among the several 
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states, and with the Indian tribes.” Over the. years since the ratifica- 
tion. of the Constitution, the commerce clause has been ‘the basis for 
many ones eons! enactments, some very beneficial and some of more 
questionable benefit, (A representative list of nota of (Con ess based 
pon the commerce clause can be, found on. page 19 of the dearings. ) 
Hlowever, it is important to note that never before has this clause of the 
Constitution been considered ag a.possible or, appropriate one. upon 
which to base civil tights legislation, While it was contended.through- 
out tho. hearings that the commerce olayce alone was sufficient .con- 
stitutional authority for the enactment of S. 1732. the 14th amendment 
was nevertheless also included. for reasons that. have yet to be 
adequately pened Also, during thé hearings the ‘13th ahiendment 
was prominently mentioned 48 a further basis for the constitutionality 
se Ms measure. The 18th amendment to the Constitiition reads as 

ollows:- Coe kel we es . ie ce ies 

Section ‘1. Neither slayery' no involuntary ‘servitiide, ‘ex- 

cept.as a punishment for crimé whereof the sarty shall have 
been ditly convicted, shall exist. witht the United States, or 
any place subject to their jurisdiction. fs 
Ec. 2, Congress shall have power to enforce ‘this article . . 

by appropriate legislation. Ree ea ee 

This amendment was intended to-abolish slavery as.it existed up to 
and during the War Between the States. There is no merit in the 
contention that it can now be:relied upon :as a. constitutional basis for 
S. 1782. On the contrary, .its only valid application in this instange 
is as further proof of the ynconstitutionality of this measure, _ In this 
saine vein, the dth, 10th, and, 14th amendinents contain. provisions 
which mitigate against t 1econstitutionality of S, 1732., pie es ae 

_Perhaps the most important and certainly, the most. fundamental 
principle of the Constitution which ‘should concern, us is the doctrine 
of the separation of powers. he doctrine of ,séparation ‘0 ‘powers 
is basic to our federat system of government.. “Phere waa. wide rec- 
ognition among the Founding Fathers that local self- permet WAS 
preferable for the large majority 0 ‘governmental. func 1ons.,, The 
need for a central government, however, was paramount for those 
pings which, by their very nature, demanded national attention and 
uniformity. In accordance with this irrefutable logic, the doctrine of 
the separation of powers was implemented so that the.Central Govern- 
ment was granted specific, but limited, governmental ‘functions; but 
the powers not specifically granted to the Central Government in:the 
Constitution were understood to have besn retnined by the individual 
States, local communities and the people. Even though this was clear- 
ly understood at that time, tho 10th: amendment to the Constitution 
Was insisted upon in order to insure the perpetuation of the separation 
of powers doctrine. | ‘The 10th amendment was intérided to be a bulwark 
against the eroding effects: 6f:the-pa ge of time, faulty memories 
and an: ever-grhsping Central'Governnient. © 3.) 

In inpleménting'thé time-tested and proven doctriné of thie separa- 
tion of powers, the Founding Fathiers adhered closely to the rulé'that 
that which ‘could: best be dealt: with locally- should be'left to local 
control. Those things which. are! basically ‘national :in scope and in 
functional utility Were spedifically placed in the Federal domain, For 
example, the defense of the country against external attack,:the coin- 
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ing of money, the conduct of foreign:relations, the raising and support- 
ing of armies, and the operation of & postal service were all considered 
of a national nature and were thérdfore delegated to the Central Gov- 
ernment. The framers of the Constitution did not consider it necessary 
or wise to enumerate those things which were essentially local in nature 
nor those areas in which the local governmental bodies were to be the 
sole and decisive authority. Instead, it was deemed sufficient to ex- 
ressly state that all powers not specifically delegated to the Central 
Government in the Constitution were reserved to the States or to the 
people. : ‘ 
The Constitution was, from its very origin, contemplated 
to be the frame of a national government, of special and enum- 
erated powers, and not of general and unlimited powers. 
This is apparent * * * from the history of the proceedin 
of the convention, which framed it; and has formed the ad- 
mitted basis of all legislative and judicial reasoning upon 
a * * (Story, “Commentaries on the Constitution,” see. 


The postulate upon which this governmental system was constructed 
was formulated by these words: 


The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 


As the Supreme Court observed in United States v. Darby, this amend- 
ment states but a truism; for it is declaratory of the true pelaonaD 
between the Central Government and the States as it was establishec 
by the Constitution. (United States v. Darby, 812 U.S. 100, 1941.) 
owevetr, this is a truism which carries with it the vitality of the nges 
dnd cannot. be restated or revered enough, for upon this truism rests 
tho solidarity of oyr Government. In considering 8. 1732, questions 
of expediency, considerations of* practicality, or messages of social 
gency ae all seeondar to the primary issue: whether the Consti- 
tution confers upon the Fecérel‘Government the power to pnss this 
legislation. — , Oe na nua ie 
an THE 14TH AMENDMENT | F. 
There i8 no question but that S, 1782 has no constitutional basis in 
the 14th amendment. Even its most ardent supportérs must be forced 
tothisconclusion, = © et . 
The pertinent provisions of the 14th ‘ameridment read as follows: | 


Artiotn' XIV 7 a 


 Srorion 1, All persons:born or naturalized in the United 
States, and subject to the jurisdiction. thereof, are citizens - 
of the United States and of the State wherein they reside, ' 
No State shall make or enforce any law. which shall abridge | 
the privileges or immunities of citizens of the United States; 
‘nor shall any State deprive’ any person of life, liberty, or 
Property without due process of Jaw} nor deny to any person | 
within its jurisdittion the equal protection of the laws. 
¥ 3 ee! on 
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Szorion 5, The Congress shall have power to enforce, by 
appropriate legislation, the provisions of this article. 


In 1875 the 43d Congress enacted a statute entitled “An Act to 
Protect All Citizens in Their Civil and Legal Rights.” This act, 
which had as its constitutional basis the 14th amendment, stated in 
part as follows: 


* * © All persons within the jurisdiction of the United 
States shall be entitled to the full and equal enjoyment of the 
accommodations, advantages, facilities, and privileges of 
inns, public conveyances on land or water, theaters, and other 
places of public amusement; * * * applicable alike to citi- 
zens of every race and color, regardless of any previous con- 
dition of servitude. 


me ar years later, in 1888, the:Supreme Court, in the celebrated 
Civil Rights cases, 109 U.S. 8, hel.i this statute unconstitutional. The 
holding of the Court in the Civil Rights cases is the definitive state- 
ment on the lack of power in Congress to enact a measure of the nature 
of S. 1782, on the basis of the 14th amendment. The Court construed 
the idth amendment to be a prohibition upon State action, and State 
action only. In speaking for the Court, Mr. Justice Bradley said: 


_it is State action of a particular character that is pro- 
hibited. Individual invasion of individual rights is not. the 
subject matter of the amendment. It has a deeper and 
broader scope. It nullifies and makes void all State legisla- 
tion, and State action of every kind, which impairs the privi- 

a Slt Immunities of citizens of the United States, or 

which injures them in Jife, liberty, or property without due 
process of law, or which denies to any of them the equal pro- 
tection of the } ws, It not only does this, but, in order that 

_ the national will, thus declared, may not, be a mere brutum. 
fulmen, the last section of the amendment. invests Congress 
with powor to, enforce it by appro riate ae Tent Toren- | ;. 
force what? .'To enforce the:prohibition,. To adopt appro. 

me pre legislation for splay the effects of such prohibited . 

tate laws and State acts, and thus to render them effectually . 
null, void, and innocuous, ., This Fearn} ative power con- . 
ferred upon:Congress, and, this is the whole of it. It.does... 

” ng invest, Congress with power to legislate upon subjects, — , 
. which axe within the domain of State legisintion; but to pros. 
vide, modes of relief against State leyrislation, or State action, . ,, 
of the kind referred to, , Jt doga nat ‘authorize Congress,to 

. ' gxeata.n code of municipal. Jaw, for the regulation of. private 

rights; but to provide modes 'of redress against the operation... +. 
of State laws, and the action of State officers executive, or 
judiial, when these are subversive of the futidamental rights 
specified in the anienhdment. : Positive tights and privileges 

are undotibtedly securdd by the 14th arnbndment} but they are 

sscuréd ‘by way of prohibition ss Nala laws and State 

proceedings affecting’ those rights and_priviléges, and by 
powor given to Congress to legislate for the pu of carry-: | 
ing such prohibition into effect} and such ‘legislation must 
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necessarily be predicated upon such supposed State, laws or 
State proceedings, and be directed to the correction of their 
. , operation and effect. * * * | 


This language clearly states that the 14th: amendment prohibits. only 


Congress is ptesently considériiig in'S.' 1782, 
The absision in the Civil Righ 


Rate Wipe 


Pron bes opportunity:to do so. In fact, ths Attorney Genexal'in testi- 


, amendment would also’ bs: constitutional. 


of the Civil’ ights cases is as good law‘today as it was' when enunci- 


It is ¥egrettable that anyone should ente ain the iiotion that thie res- 


and coftrect precedent -Sh'the field, “Stich inginuations do little tétvard 
generating a ‘feelirig of'cdnfidence among'the public: in: its attitude 


dividual invasion of ikdividual right”. is not! within the purview of 
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Freedom ‘of thé: individual to choose his associates or his 
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ak body: ’ The ‘14th’ amendinent: ‘has ‘absolutely No: ep pieaGon 
to individual'action. ° 

~The’ holding: of the! Suiprems Court: in’ the tii Rights cases was 
specifically : ‘reaffirmed ‘by? the Foutth ‘Circuit’ Court of: Appéals as 
recently as 1959.. In the case’ of Williams y;' Howard: Johnson Res- 
tdurants, U.S.C.A;' 4th, 268 F.2d 845, which'arose out-of'thé denial 
of service to a Negro by a Virginia restaurant, the Ayn alleged 
A‘ calise of action based: on'both'the 1875: statute and: the. commerce 
clause of the Constittfion: : »The!Court reaffitmed ‘the: doctrine of the 
Oivil Rights chsés and stid:: 


‘Seétions qs ‘and, 9" ‘of. ‘the Givit ‘Rig i 4 of ny 5, tipon 

ygvhich the plait tiff’s position is hase = 

os “all alk per prone in the ‘United States should be ante ad Hy the at 1 ae 
7 1 enjoyment. of econimagdations, advantages, facili-' 

. ties, and privileges of j js, public conveyances, and places. 
of eunusernenty and that any, person who. soul Violate this | 
provision. by denying ‘to any, cjtizen the: full enjoyment, of 
. fny of. the enumerated. Accom eden sok ities,,0 priv: 
- leg ould for every sucht ies oF fet Ane Bey e. sum - 
os 00 to. the person ag aan proms urt of ithe oa 
s “Date, tates; hg fhe dt. Bs gree ighte cases, 109.0 S.o2 
: 3,8 18, :97, Ss in 0 ego spatin g of thet act. 
were S: Gt 18 Bh he and were not, auth 4 ized, by ‘either, he | 
18th-or 14th. emieudinents of the Consti AGon. The’ re 

pointed ‘out ‘that ‘the’ 14tli'ai ee was rohibivory ti 

the States ey Cito to invalidgts ‘all Sta e' statutes! wh oh 
abrid; Brivitedes ‘and’ ‘ uttities ‘of citizens’ of ‘the 
Uns Stat or deprive then! of Ie bey or. roperty 
without dtis ins lava a én fh ‘the: equa 
protection ‘ oft ij bu that, the: S  taaibent ‘did! not: in- 
vest Con With’ dwer to legislate ‘ypon the actions of 
individua 8, which ar ‘Within the’ ‘dophain’ of State législation. 


Again, as fii as 1964, the ‘Suprenie Court: restated this principle: 


~ ‘Tt is olday;-as iti alwaysihas been since the Otvil Rights 
cases * * * that individual invasion of individual rights is 
_, not the subject, matter .of the,,(14th) | amendment-* .*,* and , 
that private. conduct abridging. "ndividus rig Fie does no 
violence to, the equal protection, Shauss, unk 659, 10 some -sig- . 
nificant: extent,.the. State in, any of Ae pers tations. has, - 
.. been. ‘found. th, ‘have. become nyglved in, it, Ruvton oe 
_ Wilmington Parking, Authority, 365,U.S. 716, 198 . ee : 
‘Those who would ‘sustain this measure on the: grounds of the 14th 
sinendment are hard: pressed. to: fihd any substantial : Statéi involve: 
mentj sufficient ‘to’ ‘uphold its: constitutionality: undér the doctrine 
laid down tite after time by the Suprame Court. : ‘These. individuals 
are forced to admit that: the ‘14th: Tamer dient reaches ‘only ‘State 
action, atid to'date tlisy have ‘hot: beenso revolutionary: as: te ‘sug? 
gest that it be read to’apply to individual action: ag well. : The argu- 
ment ‘reliéd upon is thet Stats: action :encdmpassés: individual: action 
whére the'action of the: individual would be unconstitutional if com- 
mitted' by thé State ‘and ‘the! State’ does! nob: likewise:prohibit such 
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action when committed by individuals. Any more circuitous. and 
specious reasoning is difficult to imagine, even. in the wildest of 
reams. The question which is posed can be best stated as follows: 
Is failure of a State to act to prevent individuals from doing that 
which they have the: right to do as individuals tantamount to State 
action? The answer to this is, obviously, “No.” An affirmative 
answer would be to require a State to take positive action. Positive 
action is not required by the 14th amendment, All that this amend- 
ment requires of the State is that it remain neutral. ; 
States and local governmental bodies in many. instances confer the 
prvi of operating a business by the act of licensing. This is 
requently a grant which is a teem) condition precedent for the 
maintenance of a private business, Likewise, many States which 
require a business establishment to obtain a license do so, not for 
puis of regulation, but to raise revenue. In these instances the 
icense fea is no more than a tax and is in no way a form of regula- 
tion. However, the argument advanced to sustain this measure on 
this theory of the 14th amendment ‘assumes that the operation of 
any private enterprise becomes State business and subject to all the 
limitations and conditions imposed upon the States by the 14th 
amendment by the mere act of licensing. Particularly pertinent at 
this point, is the comment of Prof. Herbert Wechler, Harland Fiske 
Stone Professor of Constitutional Law at Columbia University. In 
answer to this argument he said: ‘~ | ot ~ es 
One need not.be a lawyer to perceive that. the fact that a 
State requires a lunchroom, to obtain a license as a means of 
protecting the public health does not make, the lunchroom: a 
tate agency. -Are al] private corporations,.to be viewed as 
organs of the Stata becayse their. corporate existence is con- 
ferred. by ‘their State charters? It puts the matter with, ex- 
cessive charity to say that this is a submission which is most 
unlikely.to persuails ‘the, Supreme Court and, what is more 
amportantS ould not do so. In the entire history of the 
juc icial interpretatidn of this 14th: améndment, only Justice ‘ 
ouglas has accorded the position: color of support in an 
opinions a et = 
Calm reflectidii’ahd thé. oxtersion of. this siine logic will teveal 
how faf afield this tértuous méthod of finding’ State action will 
lead. * Staté governments, ¢ither ‘directly or: thtough a‘ municipal 
or county’ #overiimerital subdivision, usually ‘require that dogs be 
licensed. ‘Ths regulation of thé catitie population generally ‘is’ con- 
sidered necessary fot the health, safety, and: welfare of the people of 
the State: : Yet who would contend that this act: of licensing. onthe 
part ‘of the:State or any -politicalisubdivision: of the. State enhances 
the pooch with any sémblance of State authority?.. Who would 
argue that a master walking. his;dog is tantamount.to State action! 
However, this analogy is:no: more absurd than the suggestion that 
the proprietor of the corner drugstore, or -the local, tourist : home 
is: carryiig on State business ‘and .is. therefore subject to the full 
force ahd: effect of the 14th amendment: merely: because he has: previ- 
ously obtained: &.license to do so. ‘§. 1782 seeks to find State action 
by coticluding that where the State, through routine licensing,, per- 
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mits the owner of & business to conduct his business free of restraints 
other than those imposed for health or safety reasons, the State is 
encouraging, fostering, and tolerating the way the proprietor con- 
ducts his business. In actuality, the States are doing exactly what 
the 14th amendment requires. They are remaining completely 
neutral. 

In some instances the courts have found that discrimination by a 
business with a franchise (an exclusive permit from the State to 
operate a business affected with a substantial public interest, Le. 
a public utility). is prohibited by the 14th amendment. However, 
to find State discriminatory action in a State’s refusal to intermeddle 
in the conduct of a privately owned business is stretching thé thread 
of logic beyond all reasonable bounds. If such action by individual 
businessmen can now be reached under: the. 14th amendment, why 
have not the courts stricken it down previously? This novel theory 
on State action. was suoesHly rejected in -Wilkams v. Howard 
Johnson's Restaurant, (ibid.). In that case the Fourt Circuit Court 
of Appeals stated: a 

This argument fails to observe the important distinction 
between activities that are required by the State and those 
which are carried out by voluntary choice and’ without com-— 
pulsion by the people of thé State in‘ accordance with their 
own deSires and social practices. Unless these actions are 
persone? ‘in obedience. to sonje positive provision of State 
aw they do not furnish a' basis for the pending’ complaint. 
The license laws do not fill the void * * * The Ceo ) 
statute is obviously designed to protect'the health of the 
community but it does not authorize State officials to control 
the management of the business or to:dictate what persons 
Shall be sarved.. The customs ofthe people of a State do 
not constitute State action within the prohibition of: the 
14th amendment. | (268 F. 2d 847-848.) . bri Sk 

To contend that the 14th arnendment places an affirmative burden 
upon ‘a State to’ police private biisiness establishmonts sacvording 
to the dictates of the Federal Government can find no backing in 
either logic or the law. Under no Valid interpretation of the 14th 
amendment can'S. 1732 be constitutionally upheld, = |” 
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THE 13TH AMENDMENT | - 
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. Repeated assertions have. been ,made that. constitutional authority. 
for S. 1782 can be found in the 13th amendment. : Both the Attorney, 
General and the Agsistant Attorney. General in charge. of the. Civil 
Rights Division, testified before the Commerce Committee. that-S, 1732 
would be constitutional on the basis of the 18th ,amendment.-: yen 
though neither fhe Prams to the bill nor the bill itself cites the 
13th ‘dmendment’'as. const bubble), author), ‘the misplaced reliance 
on thisamendment should not go unanswered." 7? 

The 18th amendment readsas follows?) Oa 


s 
ar 


- SECTION 1. Neither slavery nor involuntary servitude, ex- 
cept asa punishment for crime, whereof the party: shall have 
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been duly convicted, shall exist within the United States, or 
~- any place subject to their jurisdiction. Pa vse at 
-.. ' Secrion 2; Congress. shall have power to enforce this‘arti- 
cleby appropriate legislation... | : 
In characterizing this‘amendment the Attorney General said: 


: I:think: under.the: 13th amendment—which deals, with 
servitude and :freedom of the slaves—that involved in all of 
- that were all, the rights, privileges, immunities, When the 
13th: amendment was. written, it involved granting to the 
. Negroes all the privileges, rights, and immunities of all the 
_ other citizens... ;. Ge Ses HAS ee. Pe, a ok 

' Had this been the intention of the framers of the 13th amendment, 
and we must at least assume ‘that they were aware of what they were 
try mg to do, it hardly/seems likely that they would have included the 
rivileges.and immunities: clause: in-the 14th amendment. If they 
vad understood the 18th: amendment to mean what the present At- 
torney General says that it means, then they certainly would have 
considered the inclusion of the same provision in the, 14th amend- 
ment,to lave been redundant and unnecessary. It seems more logical 
that the framers of the amendment were quite. well aware of. what 
they were aterapting {0 ‘do—abolish the legal institution of slavery 

and all. other forms of involpntary servitude imposed by law. 
In answer to a question:the Assistant Attorney General in charge 
of the Civil Rights Division, Burke Marshall,. said of the 18th 

| ne | 


. 


amendment: - | oo aati " a 
The 18th amendment ‘abolished slavery and it also gave 

Congress the power to enact appropriate ‘legislation to 
achieve the purpose of the amendment. Now, the Supreme 
Court, in the Civil Righés cases,.in.the majority opinion, said 
they believed that that gave Congress the geht not only to 
enact legislation against the institution of slavery itself, as 
such, but against the badges, the cee ing. badges left over - 
from the previous condition of servitude. One of the badges, 
one of the remnants of. the institution of slavery, based on 

- -Tace in this country, was the denial of access to these places 
covéred by this bill. So that, is why I think the 18th amend- |. 
ment positively gives the Congress power to move in this 
area, , 


It is true that this argument was advanced to the Supreme Court by 

the petitioners in the Civil Rights cases, but there is no‘more validity 

to if now than the Court coriceded to it in the opinion handed down 

in 1883. The brief of the Solicitor General of the United States in 

arguing for the constitutionality of that measure, which was in many 

respects identical in S. 1782, contained these paragraphs: | 

The 18th amendment forbids all sorts of involuntary per- 

sonal servitude except penal, as to all sorts of men, the word 
servitude taking some color from the historical fact that the | 
United States were then engaged in dealing, with African 
bat as well as from the signification of the 14th and 15th 
amendments, whicli must be construed as advancing constitu- 
tional rights previously existing. 


i 
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Granting that by involuntary servitude, as prohibited in“ 
the 18th amendment, is intended some institution, viz, cus- 
tom, etc., of that sort, and not primarily mere scattered tres- 
passes against liberty committed by private persons, yet, con- 
sidering what must be the social tendency in at least large 
parts of the country, it is “appropriate legislation” against 
such an institution to forbid any action by private persons 
which in the light of our history may reasonably be appre- 
hended to deni: on account of its being incidental to quasi- 

_ public occupations, to create an institution. | 

Even though the Assistant Attorney General cited the Civil Rights 
cases in support of his argument, in reality the Court in that case 
completely rejected the entire proposition. In speaking of the 13th 
amendment, the Court said: | 


' This ‘amendment, as well as the 14th, is undoubtedly self- 
executing without any ancillary legislation, so far ns its terms 
are applicable to any existing state of circumstances. 


As to the soundness of thé argument ‘that the 13th amendment was 
constitutional authority for the congressional enactment in question, 
the Court posed this question and answer: 


Can the act of a mere individual, the owner of the inn, the 
public conveyance or place of amusement, refusing the accom- 
' modation, be justly regarded: as imposing any badge of . 
slavery or servitude upon the applicant * * *? 
After giving to these questions all the consideration which 
‘their importance demands, tve are forced to the conclusion ' 
that ‘sich an act' of reftisal has nothing to’ do with slavery or 
involuntary servitude * * *, | 
It would be running the eae argument into the ground 
to make it apply to every act of discrimination which a per- 
son fiiky see fit to make as to the ee he will entertain, or 
as to the people he will take into his coach or‘cab or car, or - 
admit to his concert or theater, or deal with in other matters 
of intercourse or business. 


The date of this decision: must be kept in mid at this point. This 
decision was handed down in 1883, less than two decades after the 
purported abolition of the institution of slavery, and even less time 
than that since the adoption of the 18th, 14th, and 15th amendments. 
All of these occurrences were within the lifetime of all the Justices 
participating in the decision, and a clear understanding of the pur- 
poses of the amendments can be attributed to them. These Justices, 
none of whom came from the South, did not suffer from the distortion 
of meaning which frequently cones with the passage of time. 
On numerous occasions during the hearings, statements were made 
to the effect that it isnot. the South alone that is guilty of the discrimi- 
nation which is so roundly condemned. The Assistant Attorney Gen- 
eral listed several cities in which ‘demonstrations have occurred pro- 
testing what he called “this kind of discrimination.” Included in the 
list were such cities as Sacramento, Calif.; Stamford, Conn.; Chicago, 
Ill.;' Des Moéines, Iowa; Englewood, N.J.; Philadelphia, Pa.; Buffalo, 
N.Y.; Detroit, and Grosse Pointe, Mich.: Denver, Colo.; and Beloit, 
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Wis. The Acting Secretary of Commerce, Franklin D. Roosevelt, Jr., 
in his testimony before the committee, stated : 


Even in the North, Midwest, and the Far West, where the 
denial of equal treatment. is less obvious than in the South, 
ull public accommodations are by no means fully available. 


Are we to believe by these statements that the treatment that is being 
demonstrated against is a vestige of slavery which the framers of the 
13th amendment. intended to abolish? In these areas which have 
never known slavery, I hardly think this an applicable argument. 
And yet, if this is a valid argument. as it applies to the South, why is 
it not equally applicable to other areas of the country ? 

In his testimony before the committee, the Secretary of State, Dean 
Rusk, several times made the statement that discrimination on ac- 
count of race, color, religion, or national origin is not unique to the 
United States, but may ‘De found in many other countries. Specifi- 
cally, he stated that: 


I think there have been tensions where different groups 
that are different in any important respect live side by side. 
I think that has been a general experience of mankind. 


Although it is true that slavery has existed in many other countries, 
it hardly seems likely that this discrimination on account of race in 
other.countries can be characterized as a badge of slavery. 

Granting that slavery ag an institution authorized by law no longer 
exists by virtue of the 13th amendment, the amendment still has a 
very pertinent application to S. 1732. Not only did the amendment 
abolish slavery, but it prohibited from that day forward “involuntary 
servitude, except as a punishment for crime whereof the party sha 
have been duly convicted * * *.” §, 1732 is not. in the nature of a 
criminal statute, although an individual who did not conform to its 
dictates could, and probably would, end up in jail. However, the 
legal recourse provided in the bill is in the nature of a civil proceeding 
in equity. Since there would be no crime involved .in violating the 
provisions of S, 1732, there is no constitutional basis for the involun- 
tary servitude which this bill establishes by law. Make no mistake, 
S. 1732 does authorize, even necessitate, involuntary servitude. The 
Attorney General has admitted, in his testimony before the committee, 
that there is no constitutional right for any individual to demand 
service in the purely private establishments which ‘would be coveted 
by this bill, There does now exist a right of ownership of private 
oropeity, however, and the cases clearly indicate to what extent. an 
individual may be “irrational, arbitrary, capricious, even unjiist in his 
alate relations” and still bé free from arbitrary governmenrital inter- 
erence (Peterson ¥. City of Greenville, 373 U.S. 244, 1963). | 

S. 1732 gives legal sanction to 'a totally new and dangerous pritici- 

le. It constricts the personal and property rights of all American 
individuals in an attempt to create h ‘privilege for the ‘favored few. 
Those who would patronizs these piivate establishments would retain 
their right to pick and choose among the many., Howéver, the coun- 
terbalancing right; the riglit eo pik anid ’choose one’s cust ihers would 
forever bé done away with. It sho Ae noted that this is just ad much 
i personal right aga property right" ‘Who ean deny that this amounts 
toinvoluitary servitude? = 7 a i i a a 
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The unconstitutionality of so-called antidiscrimination laws which 
compel one verson to serve another was puinted out in a dissenting 
opinion in a Washington State case, Browning v, Slenderella System 
(54 Wash. 2d. 440, 1959). Judge Joseph H. Mallery correctly pony 
nized the conflict between legislation similar to S. 1732 and the 13th 
amendment to the Constitution. Of the 13th amendment, Judge 
Mallery stated: se | 

_ It provides, inter alia: “Neither slavery nor involuntary 
servitude * * * shall exist within the United States * * *,” 
{Italics by court.] Negroes should be familiar with this 
‘amendment. Since its passage, they have not been com- 
pelled to serve any man against their will. When a whité 
woman ‘is compelled against her will to give a Negress a 
Swedish massage, that too is involuntary servitude * * *. 
Through what an are the pendulum of Neate rights has 
swung since the extreme position of the Dred Scott decision. 
Those rights reached dead center when the 13th amendment 
tothe U.S. Constitution abolished the ancient wrong of Negro — 

‘slavery. This court has now swung to the opposite extreme 

in its opinion subjecting white people to “involuntary servi-. ... 

tude” to Negroes, oe 
_, A very scholarly and well-prepared brief on this point was sub- 
mitted for the record by Mr. Alfred Avins, on behalf of the, liberty 
lobby.. ‘This brief can be found on page 1202 of the hearings.  - 

Rather than forming a constitutional basis for S. 17382, it is readily 
apparent that the 18th amendment amounts to an insurmountable 
constitutional barrier to its passage by Congress, a: 


THE COMMERCE CLAUSE 


The principal constitutional basis relied upon to uphold S§, 1732 
is the commerce clause. This is found in article 1, section 8, clause 8 
of the Constitution and reads as follows: 


The Congress shall‘have power * * *. To regulate Com- 
merce with foreign Nations, and among the several States, 
and with the Indian tribes. | | 

It has been said that this is the most important grant of peacetime 
power contained in the Constitution. ‘The commerce clause has a 
twofold purpose; one is a specific grant of power to the Congress and 
the second is the limitation which it places over the exercise of power 
by the States. In order tv fully comprehend the scope of the com- 
merce clause and the extent of'its intended object, it is necessary to 
have recourse to the history surrounding its inclusion in the Con. 
stitution. . beds owt psi oe Bes 
In the Constitutional Convention’ of 1787, this proposed power was 
commonly referred to as the power. to pass iavigation acts. . Rivers 
were the highways of the day and formed the mainstream of com- 
mercial: intercourse between the States. Until 150 years ago, “to 
ship” invariably meant “to send by ship.” -The traditional means of 
oppressing a: group' of people was to block the navigation of the 
fraPe Pe ee By PERE atte ae r! rf: sega 2 ee, 
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river upon which they depended to supply them their needs. One 
provision of the Magna Carta stated : 


And the city of London shall have its ancient liberties and © 
free customs, as well by land as by water: furthermore, we 
will and grant that all other cities and boroughs, and towns 
and ports, shall have all their ‘liberties and free customs. 


The commerce clause of the Constitution, was a direct: carryover from 
the recognition that in order -to- maintain personal and. political 
liberty, the freedom of commercial intercourse had to be preserved. 

The Articles of Confederation, proposed in 1778 and adopted in 
1781, required unanimous consent of the States for the adoption of 
any regulation of shipping. As is well known, most of-the seaboard 
States, during and immediately after the Revolution, adopted 
commercial regulations which served the selfish interests of the 
people of those particular States and restrained the commerce of 
neighboring States. The frictions and animosities resulting from 
the adoption of partial and separate regulations by the various States 
threatened to disrupt the Union shortly after the Revolution. Those 
separate regulations resulted in the Mount Vernon Convention of 
1785 at which delegates from Virginia met with delegates from Mary- 
land in the home of George Washington. The navigation of the 
Potomac was the subject of that convention. An agreement was 
concluded there with respect to shipping on the Potomac, the bound- 
aries between Virginia and Maryland, and several other matters. 
That agreement is still in effect today and is still enforceable in 
the courts. os | Bee MN Men aes = 

In November 1785, a resolution was adopted in the Virginia House 
of Delegates proposing that as a method of preventing animosities 
which were bound to arise among the several States from the inter- 
ference of partial and separate regulations, authority ought to.-be 
vested in the Continental aa to forbid the individua] States 
from imposing duties upoti goods, wares, or merchandise imported by 
land or by water from any other State or from foreign countries. 
The third clause of that resolution provided :: a eae 


That no act of Congress, that may be authorized as hereby 
proposed, shall be entered into by less than two-thirds of the 
Confederate States, nor be in force longer than 13 years. 


After the adoption of this resolution, it was decided that the matter 
tight be better handled ina general conference of all. the States 
and a motion to table the original resolution was carried in the 
house of delegates. The new resolution was adopted by the_full 
Virginia General Assembly on January 21, 1786, appointing Com- 
missioners and inviting other States to appoint Commissioners to meet 
in the fall of 1786 in Annapolis, Md. The resolution adopted, al- 
though broad in its scope, was concerned only with commercial mat- 
ters. It empowered the Commissioners— _ . 


_- to take into consideration the trade of the United States; to 
examine the relative situations and trade of the said States; - 
to consider how far a uniform system in their commercial 
regulations may be necessary to their common interest and 
their permanent harmony; and to report to the several 
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States, such an act relative to this great object, as when 
unanimously ratified by them, will enable the United States 
in Congress, effectually to provide for the same. 


The attendance at the convention was disappointing, with only five 
States—Virginia, Pennsylvania, Delaware, New York, and New 
Jersey—represented. Consequently, it was decided that the delegates 
would report to their respective States the unanimously a tay upon 
suggestion that a general convention of all the States be held to exam- 
ine the defects in the existing system of government and formulate 
a plan to make it adequate to meet the exigencies of the Union. The 
Convention was scheduled to be held at Philadelphia on the sec- 
ond Monday in May 1787. os, 

While most of the States acted rapidly to designate: delegates to 
the Convention, some:of the States were reluctant to act, on the 
grounds that, without the consent of the Continental Congress, the 
work on the Convention would be-extra lega);-in that Congress alone 
could propose amendments to the Articles of Confederation. George 
Washington, in particular, was quite unwilling to attend an irregular 
convention. For this reason, the approval of the Continental Con- 
Ope became of utmost importance. The.approval of Congress was 

nally forthcoming, but only for the purpose of proposing amend- 
ments to the Articles of Confederation and reporting back to the 
Congress for their approval and. then confirmation by the States. 

It is therefore seen that the subject of commercial intercourse was 
the primary moving force behind the calling of the Constitutional 
Conyention which brought forth our present Constitution.  —-.,._.. 

During the first 2 months of the.Convention, substantially;all refer- 
ences to the power to regulate commerce were as to:the power to 
pass “navigation acts.” As first Broposed it differed little from.the 
procedures under the Articles of Confederation, as it required a-two- 
thirds majority of the Congress to enact such a law. ia 

_ There was considerable debate on the subject of whether naviga- 
tion acts should have the approval of two-thirds of Congress or only 
a simple majority. Many of the delegates feared the consequences of 
action by a simple sn Orig of the Members of ‘Congress. However 
due to othér complicating factors, a simplé majority vote was approve 
instead of a two-thirds majority. | 
_ Neither in the Constitutional Convention nor in any of thie ratify- 
ng. conventions was there anything. sid oreven hinted at which 
Indicated that the power to regulate commerce might be perverted 
into the power to regilate the use of.purely private property at 
rest within the confines of any particular State. eee 

For many years after the ratification of the Constitution, even up 
until 1900, the overwhelming majority of the eases which reached the 
Supreme Court under the commerce clause:stemmed from State legis- 
lation regulating commerce. During this period of time the most 
important aspect of the clause was its negative effect on State legisla- 
tion ‘and regulation. “The landmark!edseé delineating'the scope of the 
power of the‘commerce clause during this period is-Gibbons v. Ogden. 
Chief. Justi¢e John’ Marshall, spenking ‘for the Court, asked:' .-- 

' What'is'‘this power?’ Jt is'thé power Yo regulath; that is, 
to prescribé the ‘tule by ‘Which conmimetce is to be goverr.ed. * 
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This power, like all otherg vested. in Congress, is complete in 
itself, may be exercised fo its yitmost extent, and acknowledges 
no limitations, other than are prescribed in‘th¢, Constitution. 

_ (Gibbons v. Oviden, 9 Wheat 1, 196-197,1824.)° °° 

., The Constifrition speaks of commerce ampoiig’ the. several States, 

aud the, proceeding of the’ Constitutional Convention indicate that 

this was. thé preoccupation of thé delegates to that Convention. It 

has long been recognized that this phrase was “not one which would 

probably. have been selected to indicate the completely interior traffic 

of a State,”. For-the genius and character of the Federal Government 

that its action is to be applied to all external concerns which 
‘affect the States generally}; but not those which are completely. 
within a- particular State, which do not affect other States, 
and with which it is not necessary to interfere, for the pur- 

. ‘pose of executing some of the general powers of.the Govern- . 

ment, (Ibid.,p.195.) .. | 


Although Chief Justice Marshall recognized and affirmed the exist- 
ence of an area Of ‘commerce which was outside of the jurisdi¢tioiial 
limits of the corimerce clause, the decision in Gibbons v. Ogden is gen- 
vere considered to be‘one of thé brofdest interpretations of the clause 
ever lianded downi by the Court. ' However, it is necessary to remember 
that‘whicli the Court was Pasig on‘in ‘that case.” The State of New 
York had passed legislation coitferring’ upon certain individuals ‘ex- 
clusive rights to navigate the waters of that State with stenm-propelled 
vessels. A competitor froni thé State of New Jersey challenged this 
monopoly‘by sending a steam-propelled vessel’ into New York witeérs. 
The argument‘ of the counsel for Ogden, who was an assignee of the 
otiginal moitopoly holders, was in essence, that sincé the New Jersey 
carrier-was engaged in car ‘ying assengers only and tiot | s, he was 
not engaged in “commercé,” inthe sense the word js used in the Con- 
stitution. ‘This argument Chief Justice Marshall answered as follows: 
_ ‘The subject to be regulated is commerce; * * * The coun- 

sel for appellee would limit it to traffic, to buying and selling, 


i 
or.the interchange of commodities, and do not admit that it - 
comprehends navigation. This would restrict a general term, . 
applicable to many objects, to one of its significations, Com- 

. merce, undoubtedly, is trafic, but it is something more—it is 

_ intercourse, (Ibid, p. 189, 192.) Oot, od 
The conclusion inthis: case, Judging from the obvious: purposes of 
the commerce clause as'aduced from.the Constitutional Convention, 
was correct. : Nevertheless, this-broad interpretation of the clause was 
directed: toward the negative effect of the clause as a shield against 
State power and not as a basis for an affirmative congressional enact- 
Mente «4c a? wie, set ee De 

-. Although the scope of the:commerce clause was determined in that 
case.to be vast, it: was-not until.the latter half of the 19th cae Sa 
Congress began to take’aflirniative action based on the clause. : In. .he 
case of Wabash, St. Louls and-Pacifie R.' Co. v. flinois (118 U.S. 587, 
4886), the Supreme Court held that a State could not reguiate charges 
for the cdrriags even within its own boundaries of goods brought from 


ot . ' ake . 
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without the State or destined for points outsidé of that State. 
Lar nh as a result of this Supreme Court decision, Congress en- 
noted the original Interstate Commerce Act the following year, 1887. 
The Interstate Commerce Act established a’'Commission of five and 
gave them authority to pass on the reasonablenes of charges by the 
railroads for the irhesay ent aes goods or persons in interstate com- 
merce. This was the major enactment by Congress dealing with 
the means of transportation, and others too numerous to mention have 
since been enacted. | 
After Congress had this first taste of its affirmative regulatory 
powers under the commerce clause, other areas were soon entered. 
A. second area which Congress entered on the basis of the commerce 
clause was the regulation of the goods themselves which were to be 
transported in interstate commerce. The form of the regulations in 
this area vary, but the method most frequently resorted to is the 
prohibition of their transportation in interstate commerce. Legisla- 
tion which falls into this general category: includes the False Brand- 
ing and Marketing Act, the Federal Explosives Act, the Food, Drug, 
and Cosmetics Act, the Hazardous Substances Labelin Act, the Fur 
Products Labeling Act, the Meat Inspection Acts, the Poultry Prod- 
ucts Inspection Act, and the Cotton and Grain Standards Acts. One 
act upon which the Attorney General, during his testimony before the 
committee, relied heavily was the act regulating the transportation 
and sale of oleomargarine.. He indicated that he considered it to bea 
valid precedent for the enactment of S, 1732. _ | 
’ Section 347 of title 21 of the United States Code, a part of what is 
generally referred to as the Pure Food and’ Drig Act, contains the 
congressional regulations relating to oleomargarine. Paragraph (c) 
of section 347 concerns its sale in public eating places in these words: 
-. No bere shall possess in.a form ready for serving. col- 
ored oleomargarine or colored margarine at a public eating 
place unless a notice that oleomargarine or margarine is 
served is displayed prominently and conspicuously in such 
place and in such manner as to render it likely to be read 
and understood by the ordinary individual being served in _ 
such eating place or is printed or is otherwise set forth on 
the menu in type or lettering not smaller than that normally 
. ,used to designate the serving of other food items. . No person. 
-shall:serve colored oleomargarine.or colored margarine at a. 
ublic eating place, whether or not any charge is made there-, 
. for, unless ( } each separate serving bears or is accompanied: .. 
by labeling identifying it as oleomargarine-or margarine or — . 
.; (2) each separate serving thereof is triangular in. shape, , 
This ‘statute: varies Apelor oainay dase both degree ‘and: scope: from the 
provisions of:S. 1782. It is‘only a partial, and by ‘no means a com- 
plete, prohibition on the sérving of. colored oleomargarine or marga- 
ring’ The individual peptone of the numerous.eating places cov- 
ered, both large ahd ismall, are left free'to continue their previous 
practices of serving. or not serving colored oleomarg&tine, as the case 
may be. 'This statute:does not “create”.a. right where before none 
existed,‘as S.:1782 attempts to do. '-It-int no way -affeots' the relation- 
ship between thé proprietor-and custonier'as S, 1782 would do. «This 
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statute could not be a valid precedent for S. 1732 unless it stated 
that colored oleomargarine or colored margarine had to be served in 
alleating establishments. © _. | 

And yet, there is 9 more basic ground for distinguishing between 
this statute and S. 1732. This statute falls into tho eateneyy of reg- 
ulation relating to the goods themselves, a category which hns a long 
line of precedents for congressional enactments. 

Another area of regulation under the provisions of the commerce 
clause which Congress has entered is the regulation of the conditions 
under which goods which are destined for interstate commerce are man- 
ufactured or otherwise produced. Under this theory Congress has 
passed such acts xs the Fair Labor Standards Act, the child labor laws, 
the Federal Conl Mine Safety Act, the minimum wage Jaws, and the 
National Labor Relations Act, among others. In none of these acts 
however, is there to be found any precedent for the constitutionality of 
S.1732. ‘They rolate solely to the conditions under which goods are to 
be manufactured or sold, and not to whom they must be sold. 

These are the three categories of commerce with which Congress 
has dealt primarily—(1) the means of transportation, (2) the goods 
subject. to the transportation, and (3) the conditions under which these 
goods are manufactured. In S. 1782 we find a distinctly new and 
radical category—regulation as to who must be served with theso 
goods. This is a requirement to sell or to serve, and with but one ex- 
ception has never before been successfully attempted by Congress, 

he one exception to. this time-honored rule is the public service 
corporation. They are, as the name indicates, dedicated to public 
service and it is only natural that they be required to oxtend their 
services to all. These corporations operate in an area closely affect- 
ing the public interest. and in most instances operate by virtue of a 
grant or franchise from a duly constituted governmental body. These 
are truly “public” concerns ‘and should .be required to serve all who 
need and are able to pay for their services. However, S. 1732 attempts 
to equate the corner drugstore, the family restaurant, or the five- 
bedroom boardinghouse with American Telephone & Telegraph. This 
is an extension of the commerce power which is absurd on its face. 

The establishments which would bear the greatest burden upon the 
enactment of S. 1732 are the smaller establishments which have the 
least, if any, effect on interstate commerce. As a matter of fact, an 
establishment which decided to cater only to customers from within 
that particular State, and therefore have absolutely no effect upon 
interstate commerce, could not éscapé the harsh effects of this measure. 
During the hearings Senator Yarborough asked this question of the 
Attorney General: “A Texan this past weekend again posed this ques- 
tion to mo and said: ‘If I take my motel and put up a sign over it, 
“Texans only; no out-of-State visitors accepted,” would the law apply 
to me.if it passed?) This is the question he had .propownded there.” 
Tho Attorney General replied that the bill would still apply to him, 
on the basis of some fancied arid as yet undisclosed effect upon inter- 
state commerce, : Also, under the terms of'the bill as it is drawn, ite 
provisions «vould be applicable to the situation where the person de- 
manding service or accommodations was from that particular State, 
and had not traveled out of that State.. This is likewise defended on 
the grounds that thére would be a “substantial effect” upon interstate 
commerce to refuse him. 


The classic definition of what constitutes interstate commerce was 
discussed during the hearing by Mr, R. Carter Pittman. | 
ment, Mr. Pittman quoted no Jess a scholar than Woodrow Wilson as 


follows: 
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While Woodrow Wilson was president at Princeton, he de- 
livered a series of Jectures on “Constitutional Government 
in the United States” at Columbia in 1908. In one of his lec- 
tures Mr. Wilson discussed the true meaning of the commerce 
clnuso as contrasted with the meaning sought to be attributed 
to it at that day by those who wished to destroy all lines of 
demarcation between the fields of State and Federal legisla- 
tion, It was his view that the commerce clause had to do 
nia with the movement of merchandise from State to State, 
and that it has no application to merchandise or people before 
movement starts or after movement ends. In that connec- 
tion he said: 

“If the Federal power does not end with the regulation of 
the actux] movements of trade, it ends nowhere, and the line 
between State and Federal jurisdiction is obliterated. But 
this is not universally seen or admitted, It is, therefore, one 
of the things upon which the conscience of the Nation must 
muke test of itself, to see if it still retains that spirit of consti- 
tutional understanding which is the only ultimate prop and 
support of constitutional government,” 

One sleeping in a motel or eating in a restaurant, ‘for ex- 
ample, is at rest—not moving. He is neither navigating or 
being navigated. To stretch the commerce clause far enough 
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In his state- 


_ to.make it applicable to one while sleeping or eating would — 


. reflect credit upon'the ingenuity of & newly appointe 
‘of the’Supremé Court, seeking to please his sponsor. 


That which is happening today was happening, though in 


less degree, whon Mr. Wilson lectured. In speaking of the 


congressional power, invoked by this bill, he said: a 
“Its power is ‘to regulate commerce between the States,’ 
and the attempts now made during every session of Congress 


to carry the implications of that power beyond the utmost. 


. boundaries of reasongble and. honest inference show that 


"in hig'times and _in‘all ages have been necessary to preserve - 


the only limits likely to be observed by politicians are those 
set. by the good sense and conservative tempor of the country.” 


yan the same lecture, he cautioned agdinst the destruction of | 


ivisions of power institutionalized in the Constitution, which 


liberty. . He did not speak of the “atomic age,” of course, 


t 


Justice... 


t 


3 but he spoke of the fact that we had moved from ships to 


“sy 


_ every obstacle, whether of law or fact, be swept out of 


wagon, to buggies, to railroads, and were citing such prograss 
to -excusa. our impatience wit 


18 with. the delays necessary in a . 
government designed to preserve liberty. Hé said: 


“We ‘aré intensely ‘practical,’ moreover, and insist that - 


he 
way. It ig not the right temper for constitutional wnder- 
standings. ‘Too ‘practical’ a purpose may give us a govern- 
ment such as we never should have chosen had we made the 
choice more thoughtfully and deliberately. We cannot 
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afford to belie our reputation for political sagacity and self- 
possession by any such hasty processes as those into which such 
a temper of mere impatience seems likely to hurry us.” 


The power of Congress to enact this type legislation under the 
commerce clause has been considered by the Supreme Court. In the 
Civil Rights cases of 1883, this was one of the arguments advanced 
to the Court as grounds for the constitutionality of the 1875 public 
accommodations bill. The preamble of the act of 1875 is very short 
and concise. It contains no recitals of great length, nor does it refer 
to any particular provision of this Constitution as authority for its 

assage. Therefore, in the brief for the United States before the 
upreme Court, every possible argument was made. In the second 
paragraph of the brief, resort was had to the commerce clause: 


Inns are provided for the accommodation of travelers; for 
those passing from place to place. They are essential instru- 
mentalities of commerce (especially as now carried on by 
“drummers”), which it was the province of the United States 
to regulate even prior to the recent amendments to the 
Constitution. 


The Supreme Court rejécted this contention summarily. In answer 
to its own rhetorical question as to whether Congress possessed the 
power to enact the law, the Court said: . 


Of course, no one will contend that the power to pass it 
was contained in the Constitution before the adoption of 
the last three amendments. 


The last. three amendments referred to were, of course, the 13th, 14th, 
and 15th. The commerce clause had been a part of the Constitution 
from the date of its ratification and therefore the Court was saying 
that the commerce clause did not empower Congress to enact the 
Public Accommodations Act of 1875. 

As a guide to our inquiry on the existence of congressional author- 
ity to pass a law of this nature the statement of the Court in Swf? v. 

nited States (196 U.S. 375, 1905), must be borne in mind. “Com- 
merce among the States is not a technical legal conception, but a 
practical one, drawn from the course of business.” Thus an establish- 
ment is subject to regulation of Congress under the commerce clause 
if it is engaged in interstate commerce, or substantially affects inter- 
state commerce. The relation to commerce of the subject or object 
‘ to be regulated must be such that its regulation is indispensable for 
the effective regulation of interstatecommerce. The effect upon inter- 
state commerce must be more than merely “accidental, secondary 
remote, or merely probable” (Swift v. U.S., 196 U.S. at 397). Local 
activities may be regulated under the commerce power only where these 
local activities form an integral part of interstate commerce. 

This very question presented itself in Williams -v. Howard John- 
son's Restaurant (U.S.C.A. 4th,.268 F. 2d 845, 1959). In that case 
the complainant contended that the failtre of the restaurant to serve 
him constituted a burden’ on. interstate commerce and. was ther¢fore 
unconstitutional. In answer to this contention, the Court said: 

. We do-not: find that a restaurant’is engaged in interstate 
commerce merely because in the course of its business of fur- 
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nishing accémmodations to the general public it serves per- 
sons who are traveling from State toState. Asan instrument 
of local commerce the restaurant is not subject to the con- | 
stitutional and statutory provisions discussed above and, 
thus, is at liberty to deal with such persons as it may select. 


_ Since the particular restaurant in quéstion in this case was part of a 

national iain: this reasoning can be extended with even greater 
validity to all privately and locally owned places of public accommo- 
dation, | 

The fact. that. a place of public accommodation numbers among its 
normal visitors, some who come from out of State, does not: bring that 
' establishment within the ambit of the commerce clause for purposes of 
regulation by Congress, In Elizabeth Lal Ais Ine. v. lichardson 
(USCA. 8th, 269 F. 2d 167, 1959), the Court h dd that the treatment 
of some patients who were traveling in interstate commerce did not 
destroy the purely local character of the services furnished by the 
hospital, and said: 

The fact that some of plaintiff's patients might travel in 
interstate commerce does not alter the local character of 
plaintiff’s hospital. If the converse were true, every country 
store that obtains its goods from or serves customers residing 
outside the State would be selling in interstate commerce. 
Uniformly, the courts have held to the contrary. 


Merely making services available to individuals from out of State 
does not conclusively, prove, or tend .to prove, that tho activities of 
the establishment substantially effect interstate commerce. 

Although S. 1732 is predicated upon the power of Congress to regu- 
late commerce among the States, very little evidence was presented to 
the committee which tended to show that the practices complained of 
have any adverse effect upon interstate commerce. Certain isolated 
instances were discussed and the boycotts and public demonstrations 
vere mentioned as having a serious effect. upon interstate commerce. 
While it is true that selective boycotts and mass public demonstrations 
by organized Negro groups have hurt the business of individual con- 
cerns, or perhaps of some chainstores which operate in more than one 
city, the adverse effect upon interstate commerce as a whole has been 
negligible. The only administration witnesses who offered evidence to 
the committee purporting to prove an adverse effect upon interstate 
commerce were the Acting Secretary of Commerce, Franklin D, Roose- 
velt, Jr., and the Secretary of Labor, W. Willard Wirtz. ‘The “proof” 
which they produced for the use of the committee falls far short of that 
required to invoke the power of Congress under the commerce clause. 
Unquestionably, the South, being the principal target. of S. 1732, 
should show the worst economic effects of segregation, if the precon- 
ceived conclusions are to be borne out by the facts. The true facts, 
however, which were brought out on cross-examination, show that the 
South has considerably outstripped other areas of the country in terms 
of industrial and business growth since 1940. Nonagricultural em- 
ployment in the Nation as a Whole increased 71 percent from 1940 ‘to’ 

962, but in the Southeast it increased 94 percent. From 1957 to 1962, 
the average increase in te Saal employment for the Nation as 
& whole ‘was 5 percent, but for the Southeast it was 9 percent. This 
was next to the highest for any region in the country. From 1940 to 
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1962, personal income in the country increased 458 percent, but in the 
Southeast personal income increased 567 percent over the same period. 
The increase in personal income from 1957 to 1962 in the Southeast 
was considerably above thé national average... -: — 

In recént years, the South and Southeast have been most successful 
in attracting new and expanding industry. Virtually all of the 
Southern States have undergoné a change in their basic economic 
structure from sole reliance upon agriculture to a balance between in- 
dustry and agriculture, Necessarily this has come about at the ex- 
pense of other regions of the country, as more and more businesses 
move to the South. The practice of segregation in the South which is 
well known to everyone, has not impeded the'steady march of industry 
southward. The true facts simply do not sustain the contention that 
the practices sought to be prevented by S. 1732 are having a sub- 
stantially adverse effect upon commerce. These facts do, however, 
tend to ve that these local customs are having no effect upon the 
orderly flow of goods and people in these areas of the country. 

Clearly, S. 1782 is based upon a misconception of Congress power to 
regulate commerce. This proposal is no more than an attempt to 
regulate the use of private property which is- entirely within the 
borders of one State, and to infringe upon the right of persons engaged 
in the operation of public accommodations to select their own cus- 
tomers. This measure constitutes a radical departure from previous 
areas of regulation. which Congress hag seen fit to authorize under the 
commerce clause. : S. 1782 does not regulate the means of transporta- 
tion, the goods which are transported, nor the methods under which 
the goods are either manufactured or. produced., It would regulate. 
the very method of operation which an individual businessman, of his 
own free will and accord, has elected to follow.. Such an attempt does 
violence to the intent of the commerce power and would pave the way 
for further encroachments upon private business. | 2 


THE RIGHT OF PRIVATH PROPERTY AND DUE PROCESS OF LAW 
: CONSIDERATIONS . 


No consideration of S. 1732 would be complete without a discussion 
of its relation to the right of ‘private property. . Undoubtedly this 
legislation would seriously impair the right of ‘a private property 
owner to use his property as he may wish, and.as ho presently has the 
constitutional right to do. Since thé right of property is fundamental 
in our American’ jurisprudence, the anvatmerit of S, 1782 under tlie 
commerce clause which, as Mr. Justice Marshall stated in Gibbon y. 
Ogden is subject to the limitations expressed in the Constitution, would 
contravene a fundamental right granted in the Constitution and would 
therefore be unconstitutional, 

The Founding Fathers cohsideréd the right of propert to be 'on'a 
par with life a dihberty, The fifth amendment to the Constitution 
declares: “Nor shall (any person) be deprived of life, libetty, ot ptop- 
erty, without,due process of law,” Tie protection of the vig tto hold 
and ‘use private, property is one of the most fundamental and 'im- 
portant, objects of government... John Locke, in his essay. “OF the. Be- 
ginning o Political Socheties,’saidty cw yy pn re ay 

4 Men being, as has :beén: said,’ by. Nature, :all.- ree, equal); 

‘and. independent; no one can: be: put out. of this Estate, and ea? 


1 
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subjected to the political power of another, without his own 
consent. The only way whereby any one devests himself of 
his natural Liberty, and puts on the Bonds of civil Society is 
by agreeing with other Men to join and unite into a Com- 
‘munity, for their comfortable, safe, and peaceable Living 
“one amongst another, in a secure Enjoyment of their prop- 
‘erties, * * *, : 
And again in “Of Civil Government,” he said: 
The Supreme Power cannot take from any Man any part of 
his Property without his own consent. For the preservation 
of Property being the end of Government, and that for which 
men enter society, it necessarily sup and requires, that 
‘the People should have property, without which they must be 
-suppos’d to lose that, by ertering into Society, which was. 
- the end for which they entered into it, too gross an absurdity | 
for any Man toown. pl ee Beet eee sae 4 
S. 1732 without’ question represents’ a loss of private: pro rty 
rights such as John: Locke would consider to be'a “gross absurdity.” 
n viewing thé long tek down the roud of limiting the freedom of - 
the individual which has accompanied the centralization of power in 
our country, the conclusion is incontrovertible that the framers of the 
Constitution would be astounded at ‘the inroads that have been made 
upon the right of private property. The inroads have! been made 
largely through the'influence of a-utilitarian philosophy that ignores 
constitutional principles and submerges man’s aspirations ‘toward 
individualism. f° at. ee a ee 
The fundamental attribute of property is the right to exclude others 
(Blackstone, 1 Commentaries, p.. 188). In:advocating legislation to 
limit the right of an owner to use and enjoy property ‘as he sees fit, 
it shold bé remembered ‘that the erosion o proventy tight for one 
class of people orily' makes easier the erosion of the rights of ‘another 
class, and eventually every man’s rights to hold and enjoy ‘property.. 
The breaking down of the traditional constitutional restraints on the 
legislature in regulation of private property in one area renders other 
constitutional safeguards vulnerable to the changing whims of the 
crowd; and the tyrannies of mob rule. :' If the Con, can, on the 
pretext of providing for the public good, determiile ‘the uges'to which 
private property should be devoted against'the consent of the owner, 
the constitutional rights of all are no longer inviolable against. cén- 
fiscation and destruction, =} UF te ER tne 
_ Regulations which ‘are permitted tody bechuse the curtailment of 
individual rights are thought relatively minor in terms of their benefit 
to what tlie majority térms the “conimon good)” may tomorrow, by 
force of the erosive precedent thereby started, destroy the freédom bf 
the individual entirely, To be sure, inroads hgve been made on many | 
of tho Tights of freemen which were considered as such at the time of 
the drafting, of the Constitution... Of all. thespirights, owever, the 
right, to Property, Which is being jeopardized by S. 1782, is the most 
basic and is the very, essence of our constitutional.jurisprudence: _ In- 
deed, it was the primary, object for the protection of which, the social 
pee formed (Van Horne’s Lessee yi Dorrance,.2 Dall. :304, 
SPAT Gee A Maes Pa. kg qe ate poereetet 
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There js no question of the fact that the establishments which are 
intended to be the subject of S. 1732 are the locally owned and oper- 
ated privaté business establishments. During the hearings this was 
brought out-very cléarly by administration witnesses, principally At- 
torney Genbral Kennedy and the Assistant Attorney General, Burke 
Marshall. Establishments which are connected with interstate travel 
facilities, such as restaurants in bus terminals and railway terminals, 
are already subject to thistype regulation, == 

The Commerce Committee emphasized its intention to cover these 
smaller, completely locally owned establishments when it rejected an 
amendment offered by the Senator from Oklahoma, Mr. Monroney. 
This amendment would have narrowed the scope of coverage under the 
commerce clause to those establishments which operated primarily in 
interstate commerce, or which were owned, operated, licensed, or 
franchised in two or more States. The rejection of this amendment 

laces Congress in the position of regulating, as an integral part of 

Interstate commerce, the smallest of the locally owned drugstores 
simply because the equipment they use and the goods they sell came 
to them from out of State. It is equating the corner market, or bar 
and grill with the A. & P. or a national restaurant chain. 

This is an unbridled use of a police power by the Central Govern- 
ment where, in fact, no such power exists. The Central Government 
has-no-general police powers, as do the States. Any legislation of a 
general atory, or police function nature must be predicated upon 
some specific grant of authority under the Constitution. Congress has 
the right to regulate interstate commerce. The local stores, barber 
shops, beauty parlors, and restaurants are not items in interstate 
commerce and only the, States and their political subdivisions may 
exercise general police regulatory powers over them. . | 

The argument. is made that liberty and freedom of choice are not 
trammeled by legislation such as S. 1782. The basig for this spurious 
argument is that a person operating a a of public accommodation 
or entertainment may, if he does not wish to submit to rules, regulating 
whom.he will serve, discontinue his business whenever he so desires. 
This line of reasoning holds that the private owner is not obligated to 
submit himself to the conditions that would be imposed by this 
measure. He is not so compelled, but he may not operate his business 
1f he does not comply, 2; oe . 

- In striking. down a statute exerting this very ty of duress, the 
Supreme Court made some pertinent observations. he case was Frost 
Trucking Co. v. R.R. Comm. (271 U.S. 583, 1926), and involved an 
analogous condition imposed by a State on a private carrier for the 
use of public highways: . (For the sake of relevancy, in the following 
quotations “public establishments” are substituted for “public high- 
ways’ and “property owner” replaces “carrier.’’) | 

There is involved in the inquiry not a single power, but two 
distinct powers. Oné of these—the power to prohibit the use 

of pubs establishments in proper cases—the State possesses; 
and the other—the power to compel a private property owner 

_ to assume against his will the duties and burdens of public 
_ property: the State does not possess, It:is clear that any at- 
tempt to exert the latter separately ‘and substatitively, must | 

fall before the paramount authority of the Constitution. May 
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itstandin conditional form in which it is here made? If - 
so, constitutional guarantees, so carefully safeguarded against 
direct assault, are open to destruction by the indirect but no 
less effective process of requiring a surrender, which though, 
in form voluntary, in fact lacks none of the elements of ¢om- 
pulsion. Having regard to form alone, the act here is an offer 
to the private property owner of-a privilege, which the Gov- 
ernment may grant or deny, upon a condition, which the 
property owner is free to accept or reject. In reality the prop- 
erty owner is given no choice between the rock and the whirl- 
paolan option to forgo a privilege which may be vital to his | 
ivelihood ‘or submit to a requirement which.may constitute |. 


taking its place:' ° he 
ee ORIGIN OF S.TBR a tote! 
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- From.the very: nature of S, 1732, it is obvious that it.constitutes f 
radical departure.from constitutional principles, and is.an.innoyation 
into uncharted paths of blind experimentation in political.and social 
relations: Philosophic indifference and. simple exnediency.,can,.and 
do, result in legislative erosion of constitutional principals; hut drastic 
departures, such, ad. those embodied in S,: 1782, can: find roots only,-in 
desperate circumstances and conditions. . This bill. has all the garmarks 
of emotional desperation, but. none of mature:deliberation. ry... 
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The circumstances to which the bill purports to address itself—the 
unavailability of the services and accommodations of private busi- 
nesses to persons of minority races—has existed throughout the history 
of the Nation. Indeed, the number of businesses, the services and 
accommodations of which are not so available, has constantly dimin- 
ished so that the so-called discrimination by privately owned businesses 
is at the lowest point in our history. 

Nor have the provisions of S. 1732 been the subject of previous 
legislative efforts, which now come again before the Congress with 
an increase in support since the last consideration by Congress of 
similar proposals. There have been no similar legislative proposals 
considered by the Congress in this century, despite the fact that so- 
called civil rights bills have been before the Congress ulmost every 
year in recent times, and many of them have been very far reaching. 

In view of these facts, it should be obvious that there exist some very 
special and newly arisen circumstances which prompted this drastic 
Sl ek to be conceived and proposed by the administration, and ac- 
corded privrity consideration by the Congress. If the bill has resulted 
from such special circumstances, then the purpose of the legislation 
must necessarily also be wrapped up in those same special circum- 
stances. 

The special circumstances which brought about the conception, 
introduction, and consideration of this bill are the mass demonstra- 
tions, agitation, and riots which have occurred in cities across the 
country. And whether admitted or denied, the desperate purpose of 
this bill is to terminate the disorders and demonstrations before the 

‘elections of 1964, — — a 

The reestablishment of law and order is a noble and admirable pur- 
pose, with which no one in this body would disagree. A noble purpose 
1s not enough, however; for good intentions do not necessarily lead to 

Its ‘ 


Even if Congress is so desperate as to ignore the constitutional 
principles it would flout, it is essential that the Congress look behind 
and beyond the purpose of this legislation, and determine why the 
breakdown of law and order now exists, and whether this legislative 
proposal would,:in fact, end the agitation, riots, and demonstrations. 
e mass demonstrations, which have recently become all too famil- 
lar, have been pursued in violation of laws against trespass on private 
property and are calculated to provoke violence and disorder. Under 
normal circumstances, such acts would be adequately dealt with by 
local police enforcin local Jaws and ordinances. Unfortunately, local 
law enforcement has been frustrated. The demonstrators have sought 
and, unfortunately, received encouragement from officials of the Na- 
tional Government to conduct and continue their mass agitation and 
defiance of local laws and police. The Supreme Court of the United 
States has turned its back on law and legal considerations, and has 
become an acconiplice to the unlawfullness by aiding: and abetting 
the offenders of the law to ere and evade punishment by decisions 
which vacate every conviction for offenses committed in the conduct 
of the demonstrations. This is why the breakdown in law and order 
has oceurred, and why it has not been prevented by the normal opera- 
tion of our constitutional system. It is no justification for abandoning 
the system, or sabotaging it as would the passage of S. 1732. 
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There still remains the question of whether the drastic and uncon- 
stitutional step embodied in S. 1782, even at. the cost of abandonment. 
of fundamental property rights of all citizens, would bring an end 
to the lawlessness taking the form of mass demonstrations. 

If the sole purpose of the mass demonstrations is to gain previously 
denied access to private establishments, au if the measure, once en- 
acted, is enforceable and not avoidable through subterfuges such as 
private membership clubs, it is conceivable that the demonstrations 
would end upon passage of this proposal. If, however, any substantial 
motivation behind the demonstrations is the accomplishment of dif- 
ferent: or more devious goals, the- passage of even this drastic and 
unconstitutional proposal would not stop the agitation. 

During the hearings, charges were mae that there was Communist 
involvement in the demonstrations. The evidence presented was not 
refuted, nor did the committee invite the individuals who were charged 
by name to appear and testify. is 

The witnesses who charged Communist involvement in the Negro 
agitation, demonstrations, and riots relied for the most part on public 
records such as hearings and reports of the House.of Representatives 
Committee on Un-American Activities and the Senate Subcommittee 
on Internal Security, and news articles in the public press. The wit- 
nesses were not persons who had specialized facilities available to 
determine the extent of Communist involvement in the widespread 
disorders. The committee was urged to uss its facilities to investigate 
the matter thoro ae | Beottess be 

The committee declined to investigate the subject, but one Senator, 
on behalf of the committee, did direct an inquiry to Mr. J. Edgar 
Hoover, Director of the Federal Bureau of Investigation. The in- 
quiry was not answered by Mr. Hoover. Attorney General Robert F. 

Cennedy, however, who supervised the drafting of the legislation, 
and is the chief ed a of the legislation in the administration, 
volunteered the following reply : 
Dear Senator: This is in response to your inquiry of the 

Federal Bureau of Investigation concerning the charges made 

at the hearings on 8S. 1782 that the racial problems in this 

country, particularly inthe South, were created or are being 
exploited by the Communist Party. je 

ased on all available information from the FBI and other : 
sources, we have no evidence that any of the top leaders of 
the major civil rights groups are Communists, or Communist 
controlled. This is true as to Dr. Martin Luther King, Jr., 
to whom particular accusations were made, as well as other 
leaders. 

It is natural and inevitable that Communists have made 
efforts to infiltrate the civil rights groups and to exploit the 
current racial situation. In view of the real injustices that 
exist and the resentment against them, these efforts have been 
remarkably unsuccessful. 

I hope that this provides the information you were seeking. 

Sincerely, | 
Ronert F. Kennepy, Attorney General. 


The Attorney General’s letter must, of ou be read in the full 
context of his role ag a principal proponent of S. 1732 and the chief 
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administration witness on behalf of the legislation. Comparison of 
the Attorney. General's volunteered comments with testimony pre- 
viously given by the Director of the Federal Bureau of Investigation 
is significant. On January 16, 1958, Mr. Hoover told an Appropri- 
ations Subcommitteo of the House of Ropresentat ives: 

Tho Negro situation‘is also being exploited fully and con- 
tinuously by Communists on a national scale, Current: re- 
ports include: intensified attempts to. infiltrate Nogro mass 
orgunizations. ‘The party’s objectives: are‘ not to ald tho . 
Negroes—but a design to take advantage of all controversial 
issues on the race question so as'to create unrest, dissension, 
and confusion in the minds of the American people.. 

On January 24, 1962, Mr. Hoover testified before the same sub- 
committes, andsaid: 0. | an 

Since its inception the Communist Party, U.S.A, has been 
rlert to capitalize on every possible issue or event which could 
be used to exploit the American Negro in furtherance of the 
party aims, In its effort to influence the American Nogre, the 

' party attempts to infiltrate the legitimate Nogro organiza- 

tions for the purpose of stirring up racial prejudice and 

hatred. In this way, the party strikes a blow at ow demo- 

-- -erdtic form of government by attempting to influence public 
- opinion throughout the world against the United States. 


Despite the fact that the committee received ito direct answer from 
Mr. Hoover, no efforts have been made by the committes to determine 
the extent of Comnninist. involyerhedt in tho’ disorders.: Without 
such a determination, tho Congress cannot know whethet tho passage 
of even ‘this drastic and ‘unconstitutional legislation would, indeed, 
bring an end to the widespread, organized disorders across the coun- 
‘try. Tf the’ Communist involvement in théss ntdtters is substaritial, 
the agitatiton and disorders will continud until the Comthunist purpose 
of destruction of the political order: in the. United States is accom- 
dished... ‘Phere can be no doubt. that such is the Communist: purpose. 

n pena: 26 and 26, 1957, the Internal. Security. Subcommittee of 
the Senate Judiciary Committée held hearings on the scope of Soviet 
activities in the Umited States. : Among the witnesses was Mr, Frank 
S. Meyor of Woodstock, N.Y, a ‘former member .-of. the Com- 
munist Party, who testified specifically’ with reference to the actions 
taken: at the Communist Party, UiS.A,, convention in Inte 1956. Mr. 
Meyonrstated in part: 2° 04 > - aa 

But on one’ question the stand of the convention is ex- 
tremely clear in all its resolutions, and that is the main'cam- 
paign of the Communist Party at this point must be, to' use 
their Vorbiago, the oxtdnsion of democratization in the South. 
That is to‘say, the main point made’ by the convention in 
terms of an immediate program fits in very well with an old 
line of Communist attitude toward constitutional processes 


in Aniorica: — 

It goes back, ta my knowledge, 15 years or so’ when I was 
rather deeply involved in sorte theoretical work in connec- 
tion with the so-called: Nogro question, and it is this: To thei 
Communist: Party efforts to utilize mass democratic mob - 
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criterion approaches rathor than constitutional. oncs, to at- 

tempt to turn elections into plebiscites, and the main obstacle 

an the stricture, the constitutional checks-and-balances struc: | 
ture. * re os vs 

And they have recognized for 15 years, and clearly now 
recognize, that that point in the-country at which this strue-. 
ture of checks and balances has its greatest support is in the 
Senate of the United States, and specifically inthe States 
rights structure of the Southern States, which bring it about 
that the Democratic Party cannot:be looked at by them as 
a totally pecpice party in their ternis, totally a laborish kind 
of party, ut split it up. - 

ence, the major arive in the sense of putting themselves 

~ at the head, or attempting to put thomselves at the head, to 
pce the movement of the Negro people in the various 

orms it has been taking in recent years and previously, has 

nothing whatever to do with any interest in the aims and de- 

' sires of the Negro people, but 18 a realization by the Com- 
munist Party that:the movement can bo. used as the: most: 
important and strongest cutting edge against the constitu- 
tional structure of the United States, by trying to develop a. 
removal of division of powér guarantees in the South, and, 
secondarily, by the fact that they believe, as it is clear from 
the resolution, that at this time in & prosperous country this 
is the only place’ in which serious trouble can possibly be 

stirred up, in which thore are sorious Posinl| ities of devolop- 
ing what they call mass struggles, of building up extracon- 
stitutional and extralegal actions, and soon. 

do want to emphasize, however, that this is not in any: 
sense & humanitarian position, It has nothing whatever to: 
do with any sympathy for the needs of the Negro peoples 
themselves, But it has ‘to do with a feeling on their part 
a this is the point of breakthrough. in the country at this 
ime, : : 

This testimony was delivored prior to the beginning of the mass 
organized disorders which have become so familiar in recent months. 
Mr, Meyer describes Brecieely the Communist purpose in exploiting 
the racial situation in the United States as well as the means by 
which they hope to exploit this situation. Beforo Congress acts on 
S. 1732 or any other legislative proposal dealing with tho subject, it 
should appriso itself in detail of the extent to hich the Communists 
aro involved and participating.in tho agitation, riots, and disorders 
which have prompted introduction and consideration of this 
legislation, ae | 
PRACTICAL CONSIDERATIONS 


The consequences which would flow from the onactment. of 8. 1732 
are so sweeping they defy exact definition. “Its coverago is broad 
enough to cover grovery stores, drugstores, hotels; motels, some bar- 
bershops and beauty shops, theaters, sports arenas, and countloss other 
plices of public accomodation. The impact of this legislation pon 
these places, although not adequately covered during the hearings, 
cannot be serious)y questioned, Nie of them, particularly the siaall- 
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er cr will be forced to close their doors. Their business will be 
ruined. oe | 

One example of what can be expected was related to the committee 
by Gov. Ross Barnett of Mississippi. Mrs. Marjorie Staley of Wi- 
nona, Miss., operated a restaurant as part of an interstate bus terminal. 
She employed seven or eight people, a majority of them colored. She 
had a considerable investment in equipment, and her payroll was 
aphronmaey $2,000 per month. She served both colored and white, 
although in different sections of the restaurant, and from all indica- 
{ions her business was thriving. Then she received orders from the 
Federal Government to integrate her establishment completely. 
Rather than close down at once, she tried integration only to lose all 
her white customers, Soon all her colored customers left her as well, 
and she was forced out of business. She still has a $20,000 investment 
in equipment, but absolutely no income accruing from it. Seven or 
eight individuals, the majority of them colored, have lost their jobs 
and Mrs. Staley has lost her hvelihood as a result of the heavy hand 
of the Federal Government. This is but an example of what can well 
be expected should S. 1732 or a similar proposal be enacted. 

The argument is advanced to counter these assertions that “of 
course, there will be a transition period, but business will be back to 
normal or better in no time at all.” Those who seriously contend this 
are either attempting to assuage their own conscience or are just not 
aware Of the facts. It will take more than a mere transition period 
(o change local customs and habits which have grown up over several 
hundreds of years. And it will take much more than Federal legisla- 
tion to convince people that they no longer have the freedom to asso- 
ciate with whom they please, and operate their business establishments 
as they havealwaysdone. A transition period such as is talked about 
could well Jast for months, years, an interminable length of time. 
And what of the proprietors of these places then? Their businesses 
may well suffer the same plight as did Mrs. Staley’s. They probably 
will no longer have a business. ef . 

Several witnesses who represented smaller business establishments 
in the country appeared before the committee. These were not limited 
to areas which have traditionally been considered a part of the South. 
The first such witness was Mr. Sam Hicks who operates a resort ranch 
in Huzzah, Mo. Mr. Hicks showed himself to be a successful busi- 
nessman of wide experience. He stated that enactment of S. 1732 
would prevent him from being able to attract his steady customers 
in the future and it would be impossible for his resort to maintain 
its high standards. His is a family resort and visitors are allowed 
only after filing anapplication. Mr. Hicks was not sure that he would 
be able to continue that practice, which had kept the caliber of his 
visitors beyond reproach. Mr. Hicks stated that: 


Recent guests at this resort numbered 121, of which 119 
stated emphatically that they would not return on 4 reserva- 
tion they have for 4 days early in September if we were 
forced to admit colored people or change our present policy 
of athe admitting the minority group of undesirable white 
people. 
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The loss of business which Mr. Hicks would suffer from enactment of 
S. 1732 would undoubtedly compel the liquidation of his business. 

Passage of S. 1732 would create more tensions and difficulties than 
exist today, rather than decrease them. Numerous witnesses testified 
that in areas of the country where integration has been eompee 
in places of pune accommodation, it has been done through voluntary 

»rocesses, For integration to be accomplished peacefully, it must 
e done voluntarily. It cannot be forced at the end of a bayonet. 

The mayor of the city of Atlanta, Ga., Ivan Allen, although testify- 
ing in favor of S, 1732, conceded that in Atlanta the in tion which 
had taken place had come about on a purely voluntary basis. There 
was no city ordinancé or statewide law to force integration. The indi- 
vidual businesses and establishments voluntarily opened their doors 
to the colored race. This originally had been done without violence 
and bloodshed. Had it been forced by Government edict, the outcome 
could well have been greatly different immediately. The long-run 
result, however, has proved to be far from uneventful. 

In the one instance in the city of Atlanta where interration of the 
races had been brought about other than by voluntary processes, the 
immediate result was far from peaceful and uneventful. The public 
swimming pools of the city were ordered by court decree to admit 
all races. Rather than to conform to the order immediately, for some 
time the pools were closed. They have since been reopened, but they 
are being used almost exclusively by colored pone Rather than 
submit to the dictation of the Federal courts, the white people have 
voluntarily stayed away from the pools. The amount of revenue 
taken in since the pools have been reopened has not been sufficient to 
pay the maintenance costs. This is a clear example of Federal dicta- 
tion causing an economic burden upon all the local taxpayers. 

Three witnesses from the city of Salisbury, Md., appeared before 
the committee. They were Mayor Frank H. Morris, Mr. John 
W. T. Webb, chairman of the biracial committee, and Rev. Charles 
H. Mack, pastor of the St. James A.M.E. Church, a member of the 
biracial committee. Their testimony dealt primarily with the racial 
situation as it existed in the city of Salisbury, Md. Through the co- 
operation of the leaders and businessmen of the city, integration of 
aces of public accommodation had come about without violence. 

Iayor Morris had this tosay about S. 1732 in hisstatement:  . 


To me, the bill as now drafted ignores the most important | 
factor—people. In my judgment, the objective erelyone 
wants is an atmosphere where race no longer matters. This — 
cannot be done by law, but only by men. Yet when you have 
a law, you take nten out of the picture and substitute the 
police court or, in this case, the district court. Progress in 
racial problems must come from ‘the hearts and heads of 

eople. If we had had in 1960 such a law as this before you, 
alisbury would not be where it is today. 


This frank statement deserves the serious consideration of every 
Member of the Senate. It is a recognition of the difficulty and inflamed 
passions which will ensue should S. 1732 become law. Volunta 
action will become passé. Integration of the races at places of public 
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accommodation will be by force, and this very force is likely to be 
met by force in far too many instances, 

Cambridge, Md., a town very close to Salisbury, provides a striking 
example of uncontrolled mass demonstrations resulting in the rejection 
of Nepro demands. The forceful and insistont nature of these de- 
mands caused tho local merchants to respond with adamant resistance, 
which soon turned to open hostility toward tho demonstrators because 
of tho interference with the normal conduct of their business. ‘The 
violence which erupted required the imposition of martial law and 
the continued presence of National: Guard troops. even the National 
Guard was unablo to prevent further property damage and personal 
injury. Had this occurred in the South, undoubtedly Federal troops 
would have been ordered into town immediately. Tho final crowning 
touch was added when the townspeople rejected a public accommada- 
tions ordinance. ‘The defeat of this proposed ordinance was brought 
wbout largely through the etforts of one Negro leader who persuaded 
large majority of the Negroes not to vote. This strange turn of 
avents casts the shadow of doubt. over the true purpose of the discon- 
tent and large-scale demonstrations. Elad all the registered Negroes 
voted, the ordinances would have carried by a large margin. ‘There 
would have been no further need for demonstrations, because their 
stated objective would have been won. But now, probably nothing 
ean ever bridge the gap which has grown between the white and col- 
ored people of Cambridge. oo 

Passage of S. 1732 would necessitate the employment of additional 
personnel within the Justice Department in order to enforce its pro- 
visions and bring suits on behalf of aggrieved individuals, It will 
literally requite a national police force to enforce the provisions of S. 
1732. "Tho Attorney Genoral testified that. passage of the bill would 
mean that the staff of the Civil Rights Division of the Department of 
Justice would have to be doubled. The use of Federal marshals will 
undoubtedly be increased. Private business establishments will have 
to be checked periodically to sea if they are conforming to the provi- 
sions of the bill. A huge investigatory staff will have to be employed 
to check into the complaints which are received by the Justice Depart- 
ment. Since these complaints do not have to be verified or notarized 
in any way, there will unquestionably be many with no basis in fact. 
Nevertheless, all of them will require investigation. The Attorney 
General has probably understated the number of additional employees 
which will be required by the Department of Justice should 4 1732 
become law. 

Tho heaviest. burden of S. 1732 will fall upon the smaller, truly in- 
dependent businesses and the wage-earning public. Section 3(b) of 
S. 1732 exempts private clubs and establishments as follows: 


The provisions of this Act. shall not apply to a bona fide 
private club or other establishment not open to the public, 
except to the extent. that the facilities of such club or estab- 
lishment ara made available to the customers or patrons of | 
an establishment within the scope of subsection: (a), ae 

‘This exemption, of course, will niean nothing to thosa who are un- 
able to afford the luxury of joining wv private club, or starting tt private 
club of their own, Larger chain restrurants and hotels will be able to 
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set. aside one or moro rooms and require membership dues and cards 
before a person can have access to the facilities. Smaller restaurants, 
hotels, and motels will bo hard pressed to take advantage of this ex- 
emption. For those who can afford it, “private” clubs will spring up 
all over the country, | 

The camnittes has significantly broadened the scope of S, 1782 by 
adding a new section 4 to the bill in executive session, ‘This section 4 
purports to prohibit discrimination on the grounds of race, color, re- 
licion, or national origin by labor unions, and professional, business, 
or-trade organizations. ‘Phis section was not recommended by the 
administration, and therefore was not included in the bill during the 
hearings. ‘There was no opportunity for the organizations who will 
he covered by this section to give their views, and the full nae of 
the section is not. adequately known, Nevertheless, it is not. diflicult 
to vistialize the difficulties which this section will cause the labor 
unions and their mombers. No longer will competence at a specific 
tnsk be the criterion by which admission to a union is determined. 
The so-ealled civil rights groups will demand a racial “balance” in 
wl the unions and on particular jobs, as they ‘are presently demanding 
for the schools in the North. ‘This is a reverse form of racial discrim- 
ination, and is much morse insidious and detrimental to good race rela- 
tions than present practices. £ sod , 

The portion of this amendment. which covers professional, business, 
nnd .trade organizations is poe abjectionable, No one, not 
even the primary sponsor of the amendment, knows tho scope of the 
section, or can name tho organizations intended to be covored, with 
any degree of accuracy. This section reads as follows: 


(6) No person shall, on account of race, color, religion, or 
national GE be denied membership in a professional, busi-. 
ness, or trade association or organization, ‘or the full and 
equal enjoyment of the privileges, terms, and benofits of mem- 
bership in a professional, business, or trade association or 
organization, where such membership would affect the ability 
of such person to engage in activities affecting interstate 
commerce, 


The last phrase of this amendment establishes a totally new con- 
cept of congressional regulation wider the aegis of the commerce 
clause of the Constitution. This section does not. attempt to regulate 
these organizations as a part of interstate commerce. It attempts to 
dictate tho membership policies of purely local organizations on the 
highly questionable grounds that membership in these organizations 
would affect the ability of persons to engago in activities affecting 
interstate commerce, It is ditiewtt to imagine such tortuous or spe- 
cious reasoning being seriously advocated as a grounds for any leg: 
islative proposal. 

Organizations and associations which will probably be covered by 
this section include local chambers of commerce, boards of trade, and 
medical and bar associations, among others. If this tortuous reason- 
ing is carried to tho extreme, it could be contended that. this section 
will cover such fraternal orgnnizations as the Kiwanis Club, Elks 
Club, or other purely private social groups. It is the height of folly 
to assumo that. Congress has the authority or the right to attempt to 
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dictate the membership policies of proune such as these which are 
purely local in nature and have obsolutely no connection with inter- 
state commerce, 

S. 1782, while aimed ostensibly at increasing the flow of goods in 
interstate commerce, will have the opposite effect. The many smaller 
establishments which will be forced out of business will greatly im- 
pee the healthy growth of the Nation’s economy. Statements have 

een made that businessmen would welcome the adoption of S. 1732 
in order to get this Pees behind them. Perhaps there are some in 
the country who feel this way, but I am certain that the vast majority 
feel otherwise. The National Retail Merchants Association: polled 
its members concerning S. 1732 at the request of the Attorney Gen- 
eral. The vice president of the association wrote me a letter on the 
result of the poll as follows: 

Avaust 14, 1963. 


Dear SENATOR THURMOND: As the Congress considers the Presi- 
dent’s proposal in the field of civil rights, we wish to report to you the 
results of a recent survey by the association. — 

The National Retail Merchants Association is a voluntary associa- 
tion of department, specialty, and chainstores located in every State 
inthe Union and in most communities. At the request of the Attorney 
General we asked our members to advise us what progress had been 
made with regard to problems relating to racial matters. The results 
of this survey indicated quite clearly that an overwhelming majority 
of our members had made substantial strides in integrating their 
operations. 

Several of our southern stores reported that for the past 3 years they 
have been hiring nonwhites in sellmg and nonselling capacities. One 
of the ea ben stores in a nearby Southern State reported that out of 
3,000 employees, 400 are Negroes and that some 60 are employed in 
selling and nonselling functions, with several classified as junior and 
senior executives. These jobs were formerly held by whites. 

On the basis of our. study it would seem that a Federal statute such 
as the one being considered dealing with public accommodations is 
neither needed nor advisable. 

Sincerely, 
JoHN C. Hazen, 
Vice President, Government. 


This should be conclusive proof that S. 1732 is not needed or wanted 
by the average businessman in this country. 

Another area in which S. 1732 will have a serious economic impact 
is upon the Negro proprietors of businesses exclusively for Negroes. 
There are many such establishments in the South, but they are not 
‘limited to the South. There are restaurants, hotels, motels, bars, 
barbershops, beauty shops, and many other such places which cater 
only to Negro customers. If S. 1732 becomes law, the better customers 
of these establishments will be siphoned off. The Negro owners will 
have a difficult time in attem ung to secure white customers to take 
the place of those he loses. His business will necessarily suffer, and 
in many cases the proprietor will be: forced to close his business. 

The economic impact of this measure upon the country as a whole, 
but particularly upon the South, will be anything but beneficial. 
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Although administration witnesses stated that the bill is designed 
to increase interstate commerce, the facts prove conclusively that this 
will not be the case. oo 

CONCLUSION 


The crux of the matter, simply stated, is economic and political free- 
dom versus economic and political dictation and coercion. Gov- 
Farris Bryant, of: Florida, stated it very succinctly: 


The real issue you must resolve is between conflicting de- 
mands for freedom. On the one hand the traveler demands 
the freedom to buy what he wishes to buy, in a hotel, a theater 
or anywhere that there are things for sale. 

I believe that he should have the freedom—provided, of 
course, he does not violate the freedom of others. 

There is the crux of the matter. 

x * * * * * ae 


The debate in which we are engaged is over the assertion 
of a new right: The right of nonowners of property to appro- 
priate it from the owners. The new right is asserted ‘in the 

name of equality. Differently stated: This is a debate be- 

- tween those who seek to preserve freedom in the use of prop- 
erty by its owners and those who would appropriate a part of 
the bundle of rights which make up that ownership, without 
compensation, to the public, in the name of equality. 


Gov. Carl] E. Sanders, of Georgia, testified in the same vein when 
he stated: 


The only question before this honorable committee, in my 
et i» whether accommodation on private property is a pub- 

ic right. 

All else is extraneous. 

It is your task to determine whether a public desire to enjoy 
the privileges of private propetty: can override the private 
right. to the ownership and utilization of that property ey 
guaranteed and protected by the fourth and fifth amend- 
ments. 


These two southern Governors have pinpointed the issue involved 
in the consideration of S. 1732. 

The only Governor to testify personally before the committee in 
support of S. 1732 was the Honorable Carl F. Rolvaag, the Governor 
of Minnesota. The Negro population of the State BE Minnesota con- 
stitutes only seven-tenths of 1 percent of the entire population, Never- 
theless, the Governor was frank to admit that there haye been problems 
in Minnesota even though the State has a public accommodations law 
similar to the one provided in S. 1782. The difficulties which the State 
of Minnesota has encountered could in no way be alleviated by the 
passage of a Federal public accommodations law. 

S. 1732 is but a further step in the continuing trend of centraliza- 
tion of powers by the Federal Government. It constitutes a danger- 
ous deprivation of both human rights and property rights. This 
measure directs an invasion of private property by a favored class of 
individuals and assures them the assistance of the Federal Government 
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‘in their efforts. It amounts to a first and significant step toward the 
complete eontrol of private lives and property, obliterating the remain- 
ing freedom of the tndividual. I will oppose it with all the energy at 


my command. dis 


| , : Srross THurmoyp, —; 
a | U.S. Senator. 


INDIVIDUAL VIEWS OF SENATOR NORRIS COTTON 


Discrimination because of race or religion is abhorrent to all right 
thinking men and repugnant to the basic principles of our Republic. 

Civil rights is an emotional issue because it involves human dignity, 
and emotion has now been raised to a fever pitch. Under its stress 
many sincere people brush aside constitutional objections as mere tech- 
nicalities and insist that Congress, by the exercise of some mysterious 
legerdemain, can still the storm by the mere passing of laws. : 

he Federal Government under the Constitution is not designed for 
a direct attack on a moral problem, such as is involved here, Basi- 
cally, the Constitution does not confer upon the Congress authority 
to remedy moral or spiritual wrongs, nor is the law always a wise 
and effective means of forcing the morality of the majority on the 
minority. Political and economic rights can be enforced by law. 
Brotherhood and tolerance must be won in the hearts of men. 

The bill approved by the committee furnishes a striking example of 
the maze of difficulties and confusions that result when we try to en- 
force morality and brotherly love with Federal force. The bill ap- 
proaches a moral problem through its commercial and economic 
aspects. It’ would prohibit discrimination or segregation only in those 
establishments which substantially affect interstate travel or the inter- 
state movement of goods in commerce. Incidentally, the limitation in- 
volved in the word “substantially” shows that the proponents of this 
measure themselves are very chary about ahiversall enforcement and 
wish to exempt the small establishments. Discrimination is just as 
wrong when practiced by a ey 2 stand in a back country area away 
from interstate travel as it would be in the Hilton Hotel chain. Draw- 
ing this distinction puts a price tag on human rights and dignity and 
reduces civil rights to a question of dollars and cents, 

The result is a patchwork of contradictions, uncertainties, and even 
“discriminations.” The provisions of the bill are vague and fuzzy. Its 
coverage would be unknown, spotty, and irregular. In many cases, 
neither the patron nor the proprietor would know in advance whether 
the bill applied to a particular establishment or not. It would be im- 
possible to enforce. Furthermore, its provisions are wholly unrelated 
to the moral injustice of racial or religious discrimination. 

While no one can say for sure what the bill covers, it is clear from its 
text and from the committee hearings that it-would produce some 
strange and distorted results. It would cover beer gardens but not 
ponding alleys, shoestores but not swimming pools, some barbershops 
but no bathing beaches. 

_ The accidents of geographic location would determine the applica- 
tion of the bill to many types of establishments. It would cover the 
barbershop in a hotel, but not one down the street. It would cover 
the beauty parlor in a department store, but not one in the next block. : 
The barbershop, hospital, medical clinic, or restaurant located on an 
interstate highway near a State border might be covered but an almost 
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identical establishment located on a side road or in the interior of a 
State would apparently remain free to discriminate. 

Its provisions could be applied to funeral parlors, real estate agents, 
brokers, and to doctors, dentists, and lawyers, with far-reaching effects 
on vast areas of American life which have always been regarded as far 
removed from Federal control or regulation. 

Now let us examine more carefully the word “substantial,” which 
is used to qualify the extent to which its provisions apply to interstate 
commerce or interstate travelers. The word is a model of inconclusive 
vagueness.. ee courts have held that 2 percent was “substantial” and 
the Supreme Court has implied that one-half of 1 percent would be sub- 
stantial. In many other cases 20 percent has been used as a dividing 
line between “substantial” and “insubstantial.” Many years of ex- 
pensive and time-consuming litigation undoubtedly await both plain- 
tiffs and defendants before the word or the bill takes on any clearer 
meaning. . 

There is another, and perhaps even more important reason for op- 
posing use of the commerce clause for the enactment of a Federal public 
accommodations statute—its effect on the Constitution itself. 

To use the commerce clause as this bill does is to distort it danger- 
ously and expand its use enormously. The logic employed by the com- 
mittee bill can be-applied to virtually every aspect of human activity 
and behavior, and would enable the Government to control, in minute 
degree if it chose, the lives, conduct, and habits of every citizen (ex- 
cept perhaps for the few areas specifically ruled out by the first eight 
amendments to the Constitution). The commerce clause can even be 
applied to circumstances where the acts of an individual are “trivial” 
in relation to interstate commercs if, as the Supreme Court has said: 


his contribution, taken together with that of many others 
similarly situated, is far from trivial. 


If this bill is enacted, it could open the door wide to Federal require- 
ments for job quotas on a racial basis or to a Federal open-occupancy 
law which would deprive any individual of his right to sell his prop- 
erty to whomever he pleased. The regulatory concepts embodied in 
this bill are so sweeping in application as to be almost without limit. 
Clearly they could produce a new and strange constitutional system of 
government, and an economic and political system vastly different from 
the one we enjoy today, including an appalling concentration of power. 
The ultimate loss of fundamental freedoms could far outweigh the 
vague, unenforceable benefits which might accrue under this bill. 

1en we ne by legislation to invoke legal remedies for moral 
wrongs, we must be careful that old and precious rights are not de- 
stroyed in creating new ones, nor new discriminations piled on old 
ones. 

Now we come to a second major consideration. This bill marks a 
complete reversal in the centuries-old fight for human rights and civil 
liberties. The Constitution and the Bill of Rights spell out. protec- 
tions for our people against oppressive and ahibrany acts of their 
Government. The protection of individuals against each other has 
reposed, and properly so, in the police power of the States. 

pecifically, what are the civil rights as now found in the Consti- 
tution and the Bill of Rights? They are distinctly set down as fol- 
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lows: freedom of religion, freedom of speech, freedom of press, free- 
dom of assembly, freedom of petition, right to keep arms, freedom 
from quartering soldiers, freedom from unwarrantable search and 
seizure, fair trial in court, and the right to vote. 

The Founding Fathers had learned from the bitter lessons of his- 
tory that civil rights enforced by a central government all too soon 
became oppressivetyrannies. The public accommodations bill ignores 
these basic: truths and attempts to secure a “right” against private 
infringement, for the first time in Federal law. The full implica- 
tions of this switch are not clear now, but they cannot be ignored. 
Justice Brandeis put his finger on the problem: 


Iexperience should teach us to be most on our guard to 
»rotect liberty when the Government’s purposes are benef- 
icent. Men born to freedom are naturally alert to repel in- 
vasion of their liberty by evil-minded eilerd The greatest 
dangers to liberty lurk in insidious encroachment by men of 
zeal, well-meaning but without understanding. 


In summary, the bill grossly distorts the fabric of the Constitution 
only to produce a oivil right” which is a patchwork quilt of gaps 
loopholes, inconsistencies, and contradictions. For these reasons, t 
cannot support it. 

The basic moral question of discrimination on account of race, color 
religion, or national origin can be met in an honest, effective, and 
forthright manner only by an appropriate amendment to the Con- 
stitution. Such an amendment would provide « clean-cut constitu- 
tional approach which will advise all our citizens and the world that 
we condemn discrimination in all establishments, whether publicly or 
pay owned, which offer goods, services, accommodations, or 

acilities to the public. 

Confined to racial and religious discrimination, such an amend- 
ment would not destroy private rights in other respects, nor would it 
open the door to new and uncharted Federal controls, Federal reg 
ulation of private property is a sufficiently grave step that it should 
not be attempted without a constitutional amendment, ratified by 
three-forths of the States, providing specific authority for such a step. 
I intend to offer such an amendment at the proper time. 

However, we need not wait for the ratification process before taking 
constructive and constitutional steps against racial and religious dis- 
crimination. I proposed in the committee and intend to offer in the 
Senate a substitute based squarely on the provisions of the 14th amend- 
ment, and carrying its provisions to the legal limit permitted by 
present decisions of the Supreme Court. This approach has two 
principal features. 

1. It would explicitly ban segregation or discrimination on account 
of race, color, religion, or national origin in all publicly owned facili- 
ties and establishments, and would give an aggrieved person or the 
Attorney General power to institute civil actions for preventive relief. 
The courts have forthrightly condemned such discrimination, but 
there is no Federal statute and no direct authority commanding Fed- 
eral law enforcement officials to secure an end to such discrimination. 

2. It would specifically ban segregation or discrimination where im- 
posed by law, ordinance, or regulation, and would give an aggrieved 


80 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


person or the Attorney General authority to institute civil actions for 

reventive relief. The Attorney General submitted a list of State or 
ocal laws requiring segregation or discrimination, but ho currently 
has no direct authority to proceed against them. 

I believe wo should walk before we run. We should provide a clear 
and enforcivle Federal prohibition against discrimination in every 
publicly owned or operated facility from national parks to city play- 
grounds before we attempt to extend Federal control over private 
owned facilities, particularly when such control does not and cannot 
treat all alike but is in itself shockingly discriminatory. 


Hl ota 


Norris Corton, U.S. Senaior. 


CHANGES IN EXISTING LAW 


There are no changes in existing law. 


B1 


APPENDIX 
CoNSTITUTIONAL BASES FOR THE Pusiic ACCOMMODATIONS BILL 


I, THE COMMERCE POWER 


1. Objectives of legislation enacted under the convmerce clause 


The mobility of persons and goods in our society has marked many 
problems, otherwise local, as issues of national concern. Time and 
again Congress has resopnded by legislating under the commerce 
clause of the Constitution, to reach what it regarded as an abuse or an 
evil in the State of origin or production or in the State of destination 
or consumption. To cope primarily with abuses in the State of origin 
Congress has enacted such statutes as the Sherman Act, the childd labor 
law, the Fair Labor Standards Act, and the Labor Relations Act. To 
deal with abuses or injuries in the State of destination we have had 
the lottery ticket law, the Mann Act, the pure food and drug legisla- 
tion, the Federal Trade Commission Act and its supplements. It is 
clear that the power under the commerce clause is ndapted to a wide 
variety of ends; goods may be excluded from interstate commerce 
though they are harmless in themselves, if they may be used for harm- 
ful or immoral oad gn by the recipient (eg., lottery tickets), and 
local activities may be regulated even though they do not affect inter- 
state commerce in a cempetitive way, if they involve a hazard to the 
consumer of goods that hive utilized the channels of interstate com- 
morce (@.g., the retailing of food and drugs). 

More particularly, discrimination of one kind or another has been 
a common target of legislation under the commerce clause, quite apart 
from the conspicuous case of carriers and facilities connected there- 
with. Antiunion discrimination in the hiring or discharge of em- 
payers is the major object against which the Labor Relations Act is 

irected. Discrimination in pricing among purchasers is the object 
against which the Robinson-Patman Act is Vevsled. Similarly, the 
protection of consumers or patrons is the aim of much legislation 
under the commerce power: the protection of the ignorant or gullible 
against deception, in laws requiring labeling of foods or of textiles 
and in laws dealing with the marketing of securities; the protection 
of the physically susceptible against organic harm, in the pure food 
and drug laws; the protection of the financially neanable against. 
their own pretense in the lottery law. 

Thus the objective of the public accommodations bill—protection 
against discrimination, and protection at the point of destination of 
persons or goods, when they are consumers or patrons, is by no means 
an unparalleled one in the exercise of the commerce power. It re- 
mains to consider more closely the patterns of legislation under the 
clause and the question of coverage, as they bear on the pending bill. 


82 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 83 


2. Patterns of legislation 
Two major legislative techniques have been employed under the 
commerce clause. One is to regulate practices local in themselves 
that substantially affect commerce among the States. Familiar in- 
stances are the antitrust Jaws (as applied to contracts, boycotts, or 
strikes), the Federal wage and hour legislation, and the guarantee 
of collective bargaining. As the Court said in United States v. Darby, 
312 U.S. 100, 119 (1941), “But long before the adoption of the National 
Labor Relations Act this Court had many times held that the pone 
of Congress to regulate interstate commerce extends to the regulation 
through legislative action of activities intrastate which have a sub- 
stantial effect on the commerce or the exercise of the congressional 
power over it.” The second pattern or technique of legislation under 
the clause is to prohibit the use of the channels of interstate commerce 
where such use facilitates or makes more profitable an evil or abuse 
such as child labor in the State of origin or mislabeling in the State of 
consumption. The Fair Labor Standards Act. utilizes both techniques. 
The bill follows the first of these patterns. Its findings are well 
within the legislative models that rest on the effects of Jocal practices 
on commerce among the States. In this connection it is worth noting 
that the constitutional test takes account not merely of the effects of the 
individual practices of a particular establishment but of the aggre- 
ass or cumulative effect of such practices on a national scale. The 
upreme Court had occasion just this year to restate this proposition, 
in a case arising under the National Labor Relations Act. The pro- 
ceeding involved a New York retailer of fuel oils, whose operations 
were local, and who had purchased within the State a “substantial 
amount” of oil products from a supplier who in turn had purchased 
most of its products from sellers outside the State. The labor prac- 
tices of the retailer were held to fall within the statute and the consti- 
tutional range of Federal power. The Court said, quoting the earlier 
decision in Polish National Alliance v. N.I.R.B.. 322 U.S. 648: 
“Whether or not practices may be deemed by Congress to affect. inter- 
state commerce is not to be determined by confining judgment to the 
uaititative effect of the activities immediately before the Board. 
Appropriate for judgment is the fact that the immediate situation is 
representative of many others throughout the country, the total inci- 
dence of which if left unchecked may well become far reaching in its 
harm to commerce.” W.Z.R.2. v. Reliance Fuel Oil Corp., decided 
January 7, 1963, unanimously and per curiam, 371 U.S. 224. 


8. Statutory coverage; the question of vagueness; suggestions for 
drafting 

The operative definitions in the bill are contained in section 3. 
Subsections (1) and (2), relating to places of lodging for transient 
guests and places of entertainment, are straightforward and should 
not produce any troublesome doubts concerning coverage. ‘The more 
complex definition relates to retail establishments of various kinds, 
described in subsection (8). Of the four alternative criteria provided 
for such establishments, the second (par. (ii)), should afford clear 
guidance for a great many, i.e., those which sell goods a “substantial 
portion” of which has moved in interstate commerce. Where this 
criterion is satisfied, no further test of coverage need be considered. 
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The problem of vagueness really centers on paragraph (iii), a kind 
of residual clause for retail establishments: “the activities of such 

lace of business otherwise substantially affect interstate travel or the 
interstate movement of goods in commerce.” Certain points can be 
made in mitigation, or extenuation, of the element of indefiniteness 
here. Since this is meant to be coextensive with constitutional power, 
the decisions under such statutes as the Sherman Act and the Labor 
Relations Act, which are similarly based, will be useful guides. More- 
over, the sanctions proviced in the bill are limited to injunctive relief, 
so that there would be a judicial determination and warning of 
coverags before any penalties attached for violation; in this respect the 
problem of indefiniteness is much less severe than, for example, in 
the Sherman Act, which carries criminal sanctions as well. 

Novertheless, after making these allowances, the question remains 
whether paragraph (iii) of section 3(a) (3) is really necessary, and 
whether a different kind of residual clause might be included that 
would avoid such vagueness as the paragraph entails. The substitu- 
tion of a phraso uel as “in interstate commerce” would aggravate 
rather than mitigate the difficulty, in view of the wavering and un- 
certain lines that have been drawn in the application of that eoncept 
under the Federal Trade Commission Act and early versions of the 
Federal Employers Liability Act. See, eg., .7.C. v, Bunte Bros., 
312 U.S. 349 ( 1941) ; F.7'.C. v. Cement Institute, 833 U.S, 683 (1948) ; 
Shanks v. Delaware, L. & W. RR., 239 U.S. 556 (1916). A more use- 
ful substitute would be a clause providing that in the case of any 
establishment described in section 3(a) (3) which does not meet the 
criteria of paragraph (i), (it), or (iv), and which has engaged or is 
about to engage in prohibited practices, it shall be enjoined, while 
such practices occur, from selling goods that have moved in inter- 
state commerce and from acquiring such goods through the channels, 
directly or indirectly, of interstate commerce. This provision might 
be added to section 5, the enforcement section. 

The constitutional basis for such a provision is found in what was 
described above as the second pattern of legislation under the com- 
merce clause. In the interest of consumers Congress has recognized 
the integral nature of the process of distribution, as in the food and 
drug legislation, and the Court has sanctioned this exercise of power. 
In an early caso under the Food and Drug Act, the Court upheld 
the application of the labeling provisions of the act to a retailer even 
after the articles were removed from their original prcrage for sale 
to local purchasers. AfeDermott v. Wisconsin, 228 U.S. 115 (1918). 
It is now established that the act may be applied to the retailer even 
though he has purchased the articles from a local wholesaler or 
distributor, where they reached the wholesaler from another State, and 
even though they were properly labeled when they reached the re- 
tailer. U.S. v. Sullivan, 3382 U.S. 689 (1948). 

Such a provision would in principle be a counterpart of the child- 
labor section of the Fair Labor Standards Act, 29 U.S.C. 212, which 
prohibits the interstate shipment of goods produced in any establish- 
ment where within 30 days prior to removal therefro:n “any oppressive 
child labor has been employed.” All products of such 911 establishment 
are kept out of interstate commerce, not merely these products on 
which child labor has been employed. Ifa producer wishes to preserve 
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the supposed advantages of child labor, he must confine himself to a 
market in his own State. Under the suggested provision, if a retail 
establishment, not otherwise subject to the commerce definitions of the 
act, wishes to preserve the supposed advantages of a racially selected 
clientele, it must confine itself to dispensing products of its own State. 
The interstate shipper himself could be: brought into the plan by 
requiring him to obtain a warranty of nondiscriminatory merchandis- 
ing from his purchaser, and so on down the Jine, but this would be 
needlessly cumbersome and js adverted to here only to show that a more 
formal linkage to the shipper is possible without varying the substance 
of the regulation. 

Adoption of such a proposal would by no means obliterate the limits 
on congressional power under the cbmmerce clause. Like the great 
variety of regulations that have been sustained, this one rests on a 
functional relationship between the facilities of interstate commerce 
and the abuse or evil at which the Federal measure is directed. It 
would thus differ fundamentally from hypothetical excesses of Federa} 
authority such, for example, as a Federal code of marriage or divorce 
enforced by the closing of the channels of interstate commerce to 
violators of the code. ) 

The committee may wish to consider two or three other suggestions 
for drafting, for the sake of greater assurance and clarity. It has been 
assumed that section 3(a) (3) (iii), as drawn, is an alternative and 
independent catchall provision, not limiting or qualifying the preced- 
ing paragraphs (i) and (ii); that is, that the phrase “otherwise sub- 
stantially affect interstate commerce” does not. imply that in the case of 
an establishment meeting the tests of (i) and (ii) 1t must also be shown 
that its individual practices “substantially affect” interstate commerce. 
It would be helpful if the findings in section 2 made this plainer, by 
stating that the cumulative and ageregate effect of the described prac- 
tices substantially affects commerce among the several States. Cf. 
N.L.R.B. v. Ieeliance Fuel Oil Corp., discussed above. 

The findings might also include a statement that concerted refusals 
to patronize establishments that discriminate have led to sympathetic 
consumer boycotts in other States, directed at establishments under 
the same ownership or control. The commerce clause speaks of com- 
merce “among the several States,” which Chief Justice Marshall took 
to mean “that commerce which concerns more States than one,” a 
concept more encompassing in some respects than the familiar pe 
phrase “interstate commerce.” See Gibbons v. Ogden, 9 Wheat. 1, 194 
(1824) ; Hughes, J., in Afinnesota Rate Cases, 230 U.S. 352, 898 (1913). 
Another finding might state the. fact that the channels of interstate 
commerce are used to facilitate and make more profitable the businesses 
pene discrimination. That a discriminatory outlet enjoys the 
benefits of a nationwide source of supplies is surely relevant to the 
issue of Federal authority. Such a finding would be particularly 
relevant if the additional enforcement measure were adopted, but it 
would be helpful, as it is true, in any event. 
4. Rights of property and freedom of association 

Isvery exertion of power under tho commerce clause has involved 
some restriction on the use of property or the exercise of liberty while 


at the same time enlarging the effective liberties and the proprietary 
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interests of others. This is true of any significant regulation enacted 
to promote social justice. It is hardly necessary to pursue this truism 
here, except to underscore its pertinence to the issue of discrimination. 
The merchant who is forbidden by the Robinson-Patman Aci to dis- 
criminate in price among his customers, and the business that is for- 
bidden by the Labor Relations Act to discriminate on the basis of 
union activities among its employees, bear witness both to the con- 
gressional regulatory policy and to its constitutional validity under 
the guarantes that persons shall not be deprived of liberty or property 
without due process of law. The employer's claim to be free to set his 
own terms for his employees’ organizational activities, as part of his 
rights as owner of the business, was rejected, and not for the first 
time, in the Labor Board cases. The Court rolied, for this issue, on an 
earlier decision under the Railway Labor Act, Z'cvas & N.O.RR., v. 
Brotherhood of Ry. Clerks, 281 U.S. 548 (19380). The employer's 
claim was pressed with special force in the Associated Press case, 
coupled as 1t was with the claim to freedom and Mee tate of the 
press. But the Court again rejected it, pointing out that the act per- 
mits a discharge for any reason other than union activity. Associated 
Press v. N.L.B.B., 301 U.S. 103 (1937). The problem of evidence of 
motive is, if anything, more intricate and difficult in such cases than in 
refusals to serve persons of color. 

The principle of these cases is.not, of course, confined to the em- 
ployer’s side or to the employment relationship. Labor unions them- 
selves may be required to admit to membership on a racially nondis- 
criminatory basis. When a union attacked this provision of the New 
York civil rights law as an infringement of its rights of property and 
liberty, including the right to choose one’s associates, the argument 
was sharply and unanimously rejected. Railway Mail Assn. v. Corsi, 
326 U.S. 88 (1945). Mr. Justice Reed, for the Court, said (pp. 93-94) : 
“We have here a prohibition of discrimination in membership or union 
services on account of race, creed, or color. A judicial determination 
that such legislation violated the 14th amendment would be a distor- 
tion of the policy manifested in that amendment, which was adopted 
to prevent Stato legislation designed to perpetuate discrimination on 
the basis of race or color.” Mr. Justice Frankfurter was even more 
summary in a concurring opinion (p. 98): “Apart from other objec- 
tions, which are too unsubstantial to require consideration, it is urged 
that the due process clause of the 14th amendment precludes the State 
of New York from prohibiting racial and religious discrimination 
against those seeking employment. Elaborately to argue against this 
contention is to dignify a claim devoid of constitutional substance.” 
The same principle, with a citation to the foregoing case, served to 
sustain the constitutional validity of the District of Columbia law 
prohibiting discrimination on account of race or color in a restaurant. 
District of Columbia v. John R. Thompson Co., 346 U.S. 100 (1958). 
The wnanimous opinion, by Mr. Justice Douglas, stated (p. 109): 
“and certainly so far as the Federal Constitution is concerned there is 
no doubt that legislation which prohibits discrimination on the basis 
of race in the use of facilities serving a public function is within the 
police power of the States.” On the issue of rights of property and 
association, the same conclusion applies as well to national legislation. 
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5. Anissue of legislative policy, not constitutional power 

The judicial history of the commerce clause has been, with the rare 
exceptions (like the ill-starred child-Iabor decision, later overruled), 
au record of support of Congress in dealing with commerce that con- 
cerns more States than one. At each step there was a vigorous offort 
by counsel to limit the power, on the ground that in some aspect the 
application of the power was novel. Thus it was argued, on various 
occasions, that the power to regulate did not include the power to Pre: 
hibit; that only articles harmful or noxious in ieimeslves could be 
excluded; that commerce signified goods, not the movement of per- 
sons; that after goods were removed from their original package and 
held for local sale they were in the sole contro) of the State legisla- 
ture; and that this was true at all events if the goods were both ac- 
quired and sold within the State. <All of these contentious efforts 
proved unavailing in the face of a genuine occasion for national regu- 
lation. Fifty years ago, in the White Slave case, Justice McKenna 
1emarked impatiently on these attempts to circumscribe the power of 
Congress (Hoke v. US. 227 U.S. 308, 320) : ‘Congress is given power 
to regulate commerce with foreign nations and among the several 
States. The power is direct; there is no word of limitation in it, 
and its broad and universal scope has been so often declared as to make 
repecition unnecessary. And besides, it has had so much illustration 
by cases that it would seem as if there could be no instance of its ex- 
ercise that does not find an admitted example in one of them. Ex- 
perience, however, is the other way, and in almost every instance of 
the exercise of the power differences are asserted from previous exer- 
cises . it and are made a ground of attack. The present case is an 
example. 

The issue is one of legislative policy, not constitutional power. “The 
authority of the Federal Government. over interstate commerce,” the 
Supreme Court. has said, “does not differ in extent or character from 
that. retained by tho States over intrastate commerce.” U.S. v. Rock 
Royal Co-operative, 807 U.S. 533, 569 (1939). The question is whether 
the sime power that has been used in the interest of preventing de- 
ception, disease, and immorality, as well as discrimination against 
members of unions and against small business, sha)l be utilized in the 
interest of proventing discrimination among patrons of establishments 
whose practices have repercussions throughout the land and which take 
advantage of tho facilities of our national commercial market for their 
patronage or their supplies or both. 

Perhaps a word should be added about the refusal of the Supreme 
Court. in the Czvi? Rights cases of 1883 to uphold the Civil Rights Act 
of 1875 by virtue of the commerce clause. i hat act was addressed to 
carriers, hotels and inns, and public places of entertainment. If. would 
undoubtedly have beon more difficult then than now, given the nature 
of tha Nation’s economy; to frame an effectively comprehensive law 
under the commerce power. However that may be, the short answer 
is that the act was not so framed, it was a criminal statute, and the 
Court. was unwilling to recast the operative definitions of coverage in 
what. would have been an ex post facto act. The Court regarded the 
ty a of the commerce power as “a question which is not. now 
before us, as the sections in question are not conceived in any such 
view.” (109 U.S. at 19). 
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H. THE 14TH AMENDMENT 


The relevant provisions of the amendment are contained in section 
1, in the form of prohibitions against the States, and section 5, which 
empowers Congress to “enforce, by appropriate legislation, the pro- 
visions of this article.’ The immediate purpose of the amendment 
was to validate the Civil Rights Act of 1866, which was directed to acts 
under color of State law. When in 1875 Congress undertook to pro- 
hibit, not acts under color of State law, but discriminatory practices 
by public carriers, inns, and theaters, the statute was held to exceed 
the authority conferred by the amendment. Civil Rights Cases, 109 
U.S. 3 (1883). 

That decision has not been overruled. When it is asked why this is 
so, and what the prospects of overruling are, the best clues to an answer 
lie in the cloudiness of the meaning of “overruling” the decision. It is 
easy enough to state the principle on which the cases were decided: 
that only acts for which the State is in fact responsible, through one of 
its agencies, are comprehended by the amendment. But to state the 
principle that would underlie an overruling is far from easy. The dis- 
sent of Justice Harlan is itself not wholly clear, but at all events he did 
not take the position that all private action could be reached by Con- 
gress. What is involved is not simply an ad hoc determination, or an 
appeal to moral sentiment, or a problem of choice between the slogan 
of property rights and the slogan of public responsibility of public 
enterprises. Because the 14th amendment is spacious in its guaran- 
tees (“equal protection” and “due process”), and is cast largely in 
terms of. prohibitions that are self-executing (by way at least of 
injunctive relief and defenses to legal claims, without enforcement 
legislation), any decision “overruling” the Civil Rights cases has 
implications for judicial power and duty that transcend the imme- 
diaic controversy. Such a decision would have a momentum of prin- 
ciple that might carry it far beyond the issue of racial discrimination 
or public accommodations, The point is not that the step should there- 
fore be rejected; it is that if the step is taken, it should be done with 
clear awareness of its larger implications. In this respect it differs 
qualitatively from a step taken under the commerce clause, for that is 
primarily a grant of legislative power to Congress, which can be exer- 
cised in large or small measure, flexibly, prsemanenly) tentatively, 
progressively, while guaranteed rights, if they are declared to be con- 
ferred by the Constitution, are not to be granted or withheld in te 
ments. Therefore it is necessary to arrive at some conception of the 
range of rights which an overruling of the Civil Itights cases would 
create for the courts and the Congress to enforce. 


1. Equal protection and due process 

These are the guarantees of the amendment which have been most 
intensively applied against official State action. In considering their 
possible applications following an overruling of the Civil Rights cases, 
three levels of questions are raised : To what enterprises, to what activi- 
ties of those enterprises, and by what standards shall the applications 
be made? 

(a) What enterprises.—If the extension were limited to public utili- 
ties in the strict sense, those enterprises having a duty, under the com- 
mon law or statutes of the State which created them, to serve the public 
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generally, here.might be no constitutional problem, for the State itself 
would be discriminating in its law if its courts would enforce this 
duty on behalf of all except members of a particular race or religion. 
But public utilities in this sense are a narrow class of enterprises: pub- 
lic carriers and inns for lodging; and it would have to be shown (as 
it was not in the Civil Rights cases) that the State made a discrimina- 
tion in enforcement of the general legal right. 

It has been suggested that a right be conferred against all estab- 
lishments licensed by the State; the license would be the nexus between 
State and private responsibility. Licensing varies in scope and func- 
tion from State to State, and from city tocity. It may signify that an 
establishment has paid a tax, or satisfies sanitary or safety standards, 
or is operated by qualified persons. To make the constitutional right 
to be served turn on the presence or absence of a license would thus 
produce some anomalous results. Moreover, a local government would 
not find it difficult to dispense with the requirement. of a license while 
retaining control over sanitary, safety, and similar conditions as well 
as over tax liability. The standards imposed on an establishment in 
these respects could be enforced by injunction or civil and criminal 
penalties, without the device of a license. 

There is one type of license which stands on a different footing: a 
certificate of convenience and necessity, conferring a monopoly or 
near-monopoly. When the State grants such a franchise it prevents 
oe competitors from operating on a possibly nondiscriminatory 

yasis, and so in a special sense the State may be regarded as contrib- 
uting to the discriminatory policy followed by its franchise holder. 
This application of the 14th amendment has already been recognized 
without legislation, in connection with the duties of a union holding 
an exclusive bargaining position under law and a private busline 
holding a franchise. Steele v. Z. & N. RR. (823 us 192 (1944)) ; 
Boman v. Birmingham Transit Co, (280 F. 2d 5381 (4th Cir. 1960)). 

If licensing by itself is a basis for application of the 14th amend- 
ment, the question may he raised whether private schools and colleges 
licensed by a State, or lawyers, or indeed all corporations operating 
under State charter, can properly be omitted from the coverage of the 
bill. Similarly, if licensing gives rise to constitutional duties and 
corresponding rights, it is hard to see how any exemptions could be 
made on the basis of size, any more than other constitutional rights, 
like that of freedom from censorship, can be made to turn on the size 
of an establishment. 

An alternative basis for identifying certain enterprises with the 
State for purposes of the 14th amendment is the concept of businesses 
affected with a public interest, a category that for many years was 
used to signify those enterprises that could be subjected to State con- 
trol over prices and rates. But even for this permissive purpose, the 
classification proved unsatisfactory and artificial, and when in 1934 
this criterion was frankly abandoned by the Court the decision was 
sere oy welcomed as clearing the constitutional atmosphere. 

ebbia v. N.Y. (201 U.S. 502 (1934)). Mr. Justice Roberts said 
(p. 536): “It is clear that there is no closed category of businesses 
affected with a public interest * * *. In several of the decisions of 
this Court wherein the expression ‘affected with a public interest’ and 
‘clothed with a public use’ have been brought forward as the criteria 


90 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


of the validity of price contro}, it has beet admitted tat they are not 
susceptible of definition and form an unsatisfactory test of the consti- 
tutionality of legislation directed at business practices or prices.” 

b) What practices.--If agreement is reached on a definition of es- 
tablishments subject to the 14th amendment, the further question must 
be faced of the activities or practices that are encompassed. Is dis- 
crimination in employment included equally with discrimination in 
service? If orie:is covered and not the other, is Congress determining 
the bounds of ‘constitutional guarantees, since injunctive remedies 
would be open even apart from the statute to restrain threatneed in- 
fringements of:constitutional rights. If Congress decides to utilize the 
14th amendmerit’and does not mean to limit its new coverage to the 
kinds of ‘practices specified, a saving clause in the bill to that effect 
would benppropriate. Attention might also be given to the question of 
jurisdictional amount; under present provisions the $10,000 amount is 
dispensed with in cases under laws regulating commerce, and actions 
for violations of civil rights “under color of Faw.” 

The amendment relates, of course, to many practices besides dis- 
crimination: ‘The’ due-process clause absorbs all the basic guarantees 
of the Bill of Rights. Questions will arise over the applicability of 
these to the establishments that are assimilated to the State: whether, 
for example, such an-establishment could make preferential contribu- 
tions to a’ church, and whether its intracorporate procedures must 
for violations of civil rights “under color of law.” 

(c) What standards.—I{f the private licenses takes on to some extent 
the coristitutional duties of the public licensor, there is the further 
obs del of the standards for donning those duties. If an official 

icensor gave preference to the sons of licensees a serious issue would 
be raised under the equal-protection clause. Hotch v. Board of Pilot 
Commissioners (330 U.S. 1758 (1947)), If the licensee himself fol- 
lowed a policy of nepotism in his business, would a similar constitu- 
tional issue be raised? In all likelihoed a new set of constitutional 
standards would be formulated for private practices covered by the 
amendment—-a set conforming neither to the code of fairness for 
purely private conduct nor to the constitutional code for governments 
and their agencies. 

The combination of these uncertainties—the class of establishments, 
the kinds of practices, and the standards to be set, may well account for 
the Court’s adherency to the basic principle of the Czvil Rights cases. 
It is not 2 matter of lack of sympathy for the moral claims asserted ; 
the real problem is an institutional one, whether those claims are to be 
vindicated, in private relations, through processes of legislation under 
a congeries of powers (commerce, defense, spending), or whether they 
are to open up new areas of direct constitutional relationships whic 
will call for judicial creativity on a formidable scale. If the Court 
is to be persuaded to overrule the Civil Rights cases, the most effective 
approach would be to emphasize the power conferred by section 5 of 
the amendment on Congress, and to draw as wide a gap as possible 
between this and tho self-executing, judicially: enforced ‘prohibitions 
of section 1. If this is so, the responsibility on Congress ‘is all the 
greater to think’ through the implications of its action for constitu- 
tional claims that are not recisely those recognized in the bill but in 
principle may be comparable. 
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2. Privileges and immunities of citizens 

What has been said of the equal protection and due process clauses 
is also pertinent to the citizenship clause, which is likewise a prohibi- 
tion against abridgment by the States. The latter clause would not, 
of course, afford protection to resident or visiting aliens. Ever since 
the Slaughterhouse cases in 1873, moreover, the privileges of national 
citizenship have: been confined to.those interests peculiar to the rela-. 
tion of a citizen to the National Government, such as the right to 
travel to the seat of government, diplomatic protection abroad, safe 
custody in the hands of a Federal marshal, and the like. Even the 
interest in.traveling from one State to another, irrespective of poverty, 
was placed by a majority of the Court on the ground of the commerce 
clause rather than privileges of citizenship. Hdwards v. California, 
814 U.S. 160. (1941). The reasons for this reluctance to expand the 
concept were explained in a dissenting opinion of Justice Stone, 
Brandeis, and Cardozo (Justices not unsympathetic to‘claims of civil 
liberties): in Colgate v. Harvey, 296 U.S. 404, 445 (1985), overruled 
in Afadden v. Kentucky, 309 US. 83 (1940). They are reasons similar 
to those which have deterred the Court from overruling the Civil 
Rights cases—the at-large character of the new class of constitutional 
rights that would be created. 


3. “Custom” 

The phrase “under color of any law, statute, ordinance, regulation, 
or custom” goes back to the Civil Rights Act of 1866. In its context 
the term “custom” evidently refers to official action taken as a matter 
of usage without formal statutory authority, for the operative provi- 
sions of that act were guarantees against legal disabilities—the right to 
sue, to be a witness, to make and enforce contracts, and the like. The 
custom of officialdom need not be specially mentioned today, since 
action by a State officer, taken in the absence or even in violation of 
State law, is covered by the term “color of law.” Screws v. US., 825 
U.S. 91 (1945). To construe “custom” more broadly, to include popu- 
lar attitudes and practices, would make the existence of constitutional 
rights turn on an assessment of intangibles community by community ; 
an establishment ciscriminating against Negroes and 5 fee might bs 
held to violate the 14th amendment only as to Negroes in one State 
and only as to Jews in another, depending on prevalent community 


practices, ; 
The Supreme Court did not find it necessary to adopt the argument 
based on custom in the Sit-/n cases of last term. ether it will do 


so in the Si¢-/n cases held over until next term is problematical. The 
cases may be decided on grounds that will again avoid the ultimate 
issue; eg., that the criminal trespass statutes are given an unnatural 
meaning in being applied to sit-in demonstrators. Even if the Court 
should reach the ultimate issue and decide in favor of the sit-in de- 
fendants, the decision may be put on the ground of State involvement 
through the police and the State courts. At all events, lower courts 
which have applied the 14th amendment to franchised carriers have 
declined to extend it to restaurants by equating custom with State 
responsibilty. Weliams v. Howard Johnson's Restaurant, 268 F. 2d 
845 (4th Cir. 1959); Welltams v. Hot Shoppes, Inc., 293 F. 2d 835 
(D.C. Cir. 1961). 
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4. Precedents extending 14th amendment to certain “private” action 


These decisions fall into several categories. One is the class of 
cases where the State has delegated certain governmental functions to 
private groups, and in carrying them out the groups are held to con- 
stitutional duties. Instances are the conduct of party primaries, 
which are an integral part of the political electoral process, and the 
conduct of a company-owned town. Sinith v. Allwright, 321 U.S. 
649 (1944); Marsh v. Alabama, 326 U.S. 501 (1946). The latter 
case is of interest because it concerns rights of assembly and religious 
exercise, illustrating the reach of the amendment beyond acts of 
discrimination. Another class includes cases where the State may 
fairly be held responsible for the private conduct, by granting an 
exclusive or near-exclusive franchise, or by providing special facilities 
to carry ont the private plan. Steele v. L. & N. RR., 323 US. 192 
(1944); Pennsylvania v. Board of City Trusts, 353 U.S. 230 (1957) ; 
cf. same case, 357 U.S. 570 (1958). A further group includes cases 
where State-owned facilities are involved, through leace or similar 
arrangement. Burton v. Wilmington Parking Authority, 365 U.S. 
715 (1961). The decision in Shelley v. Kraemer, 334 US. 1 (1948), 
holding unconstitutional the judicial enforcement of a restrictive 
housing covenant, is susceptible of various interpretations, but the 
reiteration in the opinion of the fact that there were a willing seller 
and a willing buyer suggests that the State court was in those cir- 
cumstances regarded as the effective cause of the discrimination. 


CONCLUSION 


From this study several conclusions are indicated. 

1. The commerce power is clearly adequate and appropriate. In 
fact, more extensive use of the commerce power can be made if it 
is desired to broaden the coverage and reduce its uncertainties in 
marginal cases. No impropriety need be felt in using the commerce 
clause as a response to a deep moral concern. Where social injustices 
occur in commercial activities the commerce power is a natural and 
familiar means for dealing with them. 

2, There is no serious question of the a of association or of 
property or of privacy as a barrier to the legislation, applicable as 
it is to commercial places of public accommodation. 

3. Whether the Supreme Court would sustain the legislation under 
the 14th amendment is more uncertain, because of the necessity to 
find principles of inclusion and exclusion in opening up a new class 
of constitutional claims against private enterprises. The Court may 
be the readier to accept this basis for the legislation if a consensus 
is reached as to those principles by the proponents of this constitu- 


tional approach. 
Pau A. Freunp. 


O 


Calendar No! 348 


.8 . 
wd Seaton } =| «Ss SENATE kt eal 
lS Oe 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


oR EEORT” — 


|. OF THE . of 
‘COMMITTEE ON coMMERCE 
NITBL STATES SEN? 


FEBRUARY 10, 1964.—Ordered to be printed. / 


i U.83. GOVERNMENT PRINTING OFFICE | 
‘| 28-0630 | + WASHINGTON : 19¢4 | 


¥. 
vy 
e 


COMMITTEE GN COMMEROB 
WARREN G. MAGNUSON, Washington, Cacaivmen 


JOHN O. PASTORE, Rhode Island NORRIS COTTON, New Hampshire 
A. 8. MIKE MONRONEY, Oklahoma HRUSTON B. MORTON, Kentucky 
8TROM THURMOND, South Carolinas HUGH SCOTT, Pennsylvania 
FRANK J. LAUSCHE, Of: WINSTON L., PROUTY, Vermont 
RALPH YARBOROUGH Texas J. GLENN BEALL, Maryland 


CLAIR ENGLE, Callforr’a 

E, L. BARTLETT, Alaska 
VANCE HARTKE, Indiana 
GALE W. McGEE, Wyoming 
PHILIP A. HART, Michigan 
HOWARD W. CANNON, Nevads 


Epwanrp Jannett, Calef Cierk 
Ratezx W. Horton, Asetaant Citef Clerk 
GrERatp B. Garvsrem, Calef Counsel 
JEREMIAH J. KENNEY, Jr., Assistant CAlef Counsel 
Stanugy H. Bares, Sef Counsc? 


eee 


> OF he GS BO ms 


CONTENTS 


. Declaration of man_.....---.--- ee ee eee eee 
. Individual views... .--- 0. ee eee ee eee eee ee ee nee ewe eee 


Appeccix A, brief in support of the Prouty amendment to 8. 1732... 


. Appendix B S. 2037_._...--.---.----- ee eee 
. Appendix GC} S. 2037 drafted as an amendment to S, 1732_._.._._._-.. 
. Appen 


D: 
( “The Twilight of State Action,” 41 Texas Law Review, No. 3-- 
“Civil Rights and State Nonaction,” 34 Notre Dame "Lawyer, 
(3) “Expansion of the State Action Concept Under the Fourteenth 
Amendment,’’ 43 Cornell Law Quarterly 376.....-..--.--- 
(4) “Comment: Sit-Ins and State Action—Mr. Justice Douglas, 
Concurring,” 14 Stanford Law Review 762........--..-- 


. Appendix E: 


(1) Lovibard o” Loutsiana, U.S. Supreme Court, No. 58, decided 


owe tem ew eet Owe ee ww Bem eww ewe eB ee wes 


Oe te er ee ee eer er ee ee 


(3) rasa , U.S. Supreme Court, No. 71, decided 
(4) Shutllesworth et al. v. Birmingham, U.S. Supreme Court, No. 67, 
decided May 20, 1963..............-.---.---..-----.--- 


8. Appendix F, “Thirteenth Amendment to the Constitution of the United 


States,” 39 California Law Review, No, 2....-...------.--------- 


. Appendix G, list of acts based on the commerce clause. .-.....-------- 


223 
256 


nr teed 


Calendar No. 848 


887TH CoNGRESS i SENATE Repr. 872 
2d Session Part 2 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 
Fesruary 10, 1964.—Ordered to be printed 


Mr. Maanuson, from the Committee on Commerce, submitted the 
following 


REPORT 


(To accompany 8. 1732] 


INDIVIDUAL VIEWS OF SENATOR WINSTON L. PROUTY 


DECLARATION OF MAN 


Man is not an article of commerce. He was created by God 
ae nage, and is like unto no other living thing on the face 
of the earti. be oe Witt n tale gene 6 | 

If a man ee ae be given not to eat, if he thirst and be 
given not to drink, if he weary and can find no resting place—- 
let there be no.sorrow for the losses at the countinghouse. 

. Let there be tears that the majesty of every human being is 
diminished. 4 eg 
_ Then shall we turn our.eyes to the.words in the Great Charter 
that. speak, not of money, but of men. 

May those who unlock the mystery of the law find again the 
ancient truth: that the toleration of evil and wrong is the denial 
of goodness and right. 

E Loree is the dignity of man, and greater still the glory of 
od. 


THE RIGHT AND THE REMEDY 


What is the nature of the right we now seek to protect? It is my 
feeling that in all the discussions and deliberations to date the com- 
nites has failed to give proper consideration to a very fundamental 
point. ‘ a 

The evil we seek to remove is the degradation of a mani in his‘use 
of the common privileges because his skin is not the proper color. 
The affront is to his dignity. The remedy ought to magnify that 

1 
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dignity and give a view upon the essence of humanity—brotherhood 
in the shadow of God. 


A CONFLICT OF VALUES 


The bill this committee has reported out pays little heed to these 
higher values. Based’ solely on the commerce clause it concerns 
itself not with man as man but with collateral issues relating to the 
national economy. 

Let us examine for a moment some of the ramifications of using the 
commerce clause as the basis for protecting the human right to equal 
treatment in the use of the common privileges. 

First, by the nature of the protection afforded there would be no 
protection for the right unless there was, preexisting, interstate com- 
merce on which to hang theremedy. Clearly asa philosophic premise, 
& human right has merit in itself and free exercise of that right has no 
rational relationship to the existence of a special form of commerce. 

I cannot bring myself to agree with the majority that the reason 
we can legislate in this area 1s because we are at a point in history 
where trains, planes, cars, and buses carry bodies, boxes, and pottiee 
from State to State. The black man’s right to be treated like the 
white man has existed from the creation of time, and this right is not 
founded on sophistication in industry and transportation. 

Secondly, the bill imposes on certain enumerated businesses, which 
have a substantial effect on interstate commerce, tho obligation to 
servé all parties regardless of their race. Let me point out a few of 
the inconsistencies in this approach when the right we are seeking to 
protect is viewed as a human right. 


THE COMMERCE CLAUSE: A LEGISLATIVE DEVICE 


The bill is limited to certain enumerated businesses. Other estab- 
lishments are excluded. But, because a-human right is at issue why 
are certain public establishments excluded? 

“Mrs. Murphy” is excluded because she is not in a true sense a 
“public” establishment. But for the other public establishments, 
wholly intrastate in character, there seems to be no rational basis 
for exclusion. It is argued that they must be excluded because 
Congress doesn’t have the power to include them. As I developed 
in the brief I prepared for the committee and which I have attached 
to these views as appendix A, there is sufficient power under the 13th 
and 14th amendments to require those excluded establishments to 
guarantees this human right. 

Inasmuch as a business must have a substantial effect on interstate 
commerce before it comes under the bill, “substantial effect”? must 
have meaning before the bill can have meaning. But, during the 
hearings we witnessed certain semantical gymnastics with this term, 
concluding that “substantial” meant “more than minimal,” a term 
equally indefinite in scope. ; 

Once it is determined that a business is in interstate commerce to 
such a degree that it comes under the bill, the business is to afford 
equal access to patrons without regard to their race. In court there 
need not be a showing that the transaction of any particular patron 
would have a substantial effect on interstate commerce. Nor need 
there be a showing that the transaction of a particular class of patrons 
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would have a substantial effect on interstate commerce. The bill 
only says that if you have a business which by its operation substan- 
tially affects interstate commerce, that business must not discriminate 
against any patrons on the basis of race. 

During the hearings we received testimony that present discrimi- 
natory practices by certain public accommodations create a burden 
on interstate commerce. The “findings” of the bill as it was intro- 
duced spoke of the harm to interstate commerce because of these dis- 
criminatory practices. But, despite the foundation of the bill in the 
“burden” and “harm” to interstate commerce no “burden” or “harm’’ 
need be proved, before the protection of the bill can be invoked. 
The commerce clause, therefore, clearly is nothing but a device or 
technique for collaterally protecting a human right. 

Inconsistencies flow as a product of this circuitous remedy. A 
human right is protected because of some ‘possibly fictional harm to 
interstate commerce; clearly, a single discriminatory act might in 
itself have no substantial impact on interstate commerce. And, were 
there but a single Negro in these United States, who suffered the multi- 
tude of inhumanities that have been imposed upon his brethern to 
date, no remedy would be availabie to him under this approach 
because Congress could be unable to find a harm or burden to com- 
merce on which to base its legislation. 


PROBLEMS OF ADMINISTRATION 


Finally, a person seeking the aid and protection of this bill is required 
to make legal judgment more sophisticated than many courts are able 
to make with confidence after years of experience. 

Once refused service at any establishment, the patron must decide 
before he protests whether the establishment is one which substantially 
affects ‘interstate commerce and therefore comes under the bill. 

Let us look at the judgments he must make: Does the éstablish- 
ment deal in goods or services or both? If in goods, did the goods come 
across State lines and if they didn’t, were they manufactured from 
parts that did or were they manufactured or sold in such a way as to 
otherwise have an effect on commerce? If they had an effect on 
interstate commerce, was that effect more than minimal? If that 
establishment deals in services; the patron must ask himself if he 
constitutes a transient guest by Federal standards of transiency; if he 
has come to rest too long to be a “‘transient,’’ can he still be considered 
in interstate commerce as an interstate traveler? Otherwise, the 
patron must determine whether the service he seeks has any other 
substantial effect on interstate commerce. 

Can any one of us say in good conscience that the free exercise of 
a human right should be dependent upon such’ incalculables? Can 
we say that human rights should be subject to such legislative and 
judicial vagaries? When other bases of Federal power are available 
does it serve the ends of justice to treat our fellow citizens like so 
many chattels with rights only of, by, and in commerce? Let mesay, 
that were I to be a direct beneficiary of this bill, I would be deeply 
offended by such treatment. . 

Throughout the course of the hearings many witnesses expressed 
the hope that we would act to remove the vicious affronts to human 
dignity which result.from discriminations in public accommodations. 
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If we accept a bill based on the commerce clause alone we run the 
risk of supplanting them with new affronts to dignity. 


t.. ADDITIONAL CONSIDERATIONS 


The problems and intricacies of the commerce clause approach are 
not unique to the body of the bill itself. A review of the proceedings 
before this committee will demonstrate how deeply “commerce” 
imbued our ane. és : 

The bill as introduced had 79 lines of “findings.” These findings 
spoke of (1) the increasing mobility of people, (2) the difficulty of 
finding accommodations for minority groups with the resultant reduc- 
tion in the flow of human commerce, © the burdens placed on inter- 
state commerce by such restrictions, (4) limitations on the normal 
distribution of goods and people, and finally, (5) the loss of mobility 
of the labor force with 4 restriction on commercial and industrial 
expansion. The tenor of these writings was goods, services, and 
dollars, not human rights, human dignity, and human equality. The 
stated concern was materialistic rather than human. The committee 
amended away these findings but declined to amend the commerce 
clause approach which these findings supported. Now the bill is less 
commercial in tone but only because its materialistic. trappings are 
gone. 

In addition to the findings of the bill the following propositions were 
set forth during the hearings as reasons for passing this bill: 

(1) Discrimination in public accommodations weakens our 
‘national defense by harming troop morale. 

Discrimination impedes the fight on illiteracy. . 

3) Discrimination interferes with the mobility of labor. 
‘% Discrimination uppai the conduct of our foreign relations. 

5) Discrimination reduces our gross national product by ad- 
versely affecting land, air, and sea transportation and the free 
flow.of. goods and services. we ee 

6). Discrimination makes more difficult the selling job of the 

._- US. Information Agency. sie - 

Undoubtedly, these arguments aresound. But they are to be noted 
for failing to mention the very worth of the man the bill seeks to assist. 
Aro we too timid to legislatively recognize the protection of the dignity 
and humanity of man asa lawful and proper objective of our powers? 
Who is to deny that discrimination on the basis of race is an insult to 
human majesty. which ought to be remedied for that reason alone? 


WORDS VERSUS DEEDS 


There were some bright spots in the hearings. For example, the 
Attorney General referred to a statement of John Adams on page 22 
of the hearing as follows: 89 ss . 

The eternal and: immutable laws of justice and morality are 
‘paramount to all humari legislation. SA - 


‘Again on page 25 the Attorney General said: ie 
All thinking Americans have grown increasingly aware 
that discrimination must stop—not only because it is legally 
insupportable, economically wasteful, and socially destruc- 
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tive, but above all because it is morally wrong. (Emphasis 
supplied.) so 
But the bill he supports} which we now report, does not focus on the 
moral issue. 
Later on in the testimony I posed this question to Burke Marshall: 


Mr. Marshall, getting down to fundamentals, is discrim- 
ination the basic evil we think it is, because of its effect on 
commerce or because of its effect on man and his dignity? 


Mr. Marshall replied: 


Senator, I think that discrimination is a basic evil because 
of its effect on people. (Emphasis supplied.] 


But the bill he supports, which we now report, does not focus on 
the moral issue. 
Mr. Marshall went on to note that discrimination also had an effect 
on commerce, and Congress had the power to deal with that effort. 
Senator Pastore responded to Mr. Marshall’s answer: 


I believe in this bill, because I believe in the dignity of 
man, not because it impedes our commerce * * * Now, it 
might well be that I can effect the same remedy through the 
commerce clause. But I like to feel that what we are talking 
about is a moral issue, an issue that involves the morality 
of this great country of ours. 


Despite the assurances by administration witnesses that they, too, 
were concerned with moral issues, they made no move to modify the 
commerce clause approach. 


MY PROPOSALS 


In response to this variance between words and deeds I prepared 
two alternative or additional proposals to the bill. Their tenor was 
one of history and human rights read together. Without any prior 
consultation with him I asked the most preeminent legal scholar 
scheduled to come before the committee, Dean Erwin Griswold, dean 
of the Harvard Law School and a member of the Civil Rights ‘Com- 
mission, what he thought of these proposals. Our dialogue on my 
14th amendment proposal, together with subsequent comments by 
Dean Griswold, follows: 


Senator Prouty. I would like to ask you about an ap- 
proach which I think has not been suggested heretofore and 
get your general reaction. — - 

_The first clause of section 1 of the 14th amendment pro- 
vides, and I quote: 

ALL persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside.” 

Section 5 of the 14th amendment provides, and I quote: 

“The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article.” a, | 
_ Would you read, or could you read these two provisions 
together and conclude that as an incident of the Federal 
legislative power Congress could describe and define incidents 
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of national citizenship to include national protection of 
civil rights? 

Mr. .Griswoip. I don’t know, Senator. I have never 
given thought to that particular question. That seems to me 
to be stretching the first section of the 14th amendment quite 
far. But perhaps it is a stretch that can and should be made. 

Certainly being a citizen of the United States means 
something. And Congress might well have power to pre- 
scribe what are the essential characteristics of American 
citizenship which might well include nondiscrimination. 

Senator Prouty. Assuming that the Supreme Court might 
conclude that Congress has the power to define rights of- 
national citizenship so that civil rights could be protected by ~ 
the Federal Government, would there be any requirement for . 
a finding of State action before Federal protection could come 
into Play? 

Mr. Griswo tp. No, Senator, to the extent that you could 
proceed under section 1, the requirement of State action 
only comes in with respect to the due process and equal 
protection clauses, which I think are in section 2. 

I can only say that I have never given consideration to 
the possible scope and application of section 1, and the more 
I think of.it, in the few seconds since you first suggested it, 
the more potentialities it seems to me to have. 


And, later in a discussion with Senator Cooper on the 14th amend- 
ment, Dean Griswold stated: 


Mr. Griswotp. Indeed, I am more and more impressed by 
Senator Prouty’s suggestion, and it seems to me it ment 
well be specifically stated that Congress was, in doing this, 
defining and prescribing the rights of citizens of the United 
States under the 14th amendment. 


And again with Senator Pastore: 


Mr. Grisworv. Insofar as the 1883 decision involved 
no State action at all, and insofar as it was relying on only 
section 2 of the 14th amendment, I think I would agree wit 
the decision. Senator Cooper is talking about a situation 
where adequate State action is involved. Senator Prouty 
suggested the relevance of section 1 of the 14th amendment. 
And one of my associates here has just called my attention 
to the famous case of Edwards v. California, which involved 
the migrants from Oklahoma going to California, and 
California tried to keep them out. The Supreme Court 
held that they could not, saying that ‘the right to move 
freely from State to State is an incident of national 
citizenship. ci 

It seems to me that that case furnish strong authority 
for saying that Congress, under section 1-and section 5 
of the 14th amendment, has power to prescribe that the right 
to move freely from State to State—and that includes 
being accommodated when you move, because you can’t 
move and just sleep in the ditch by the side of the road—is a 
right which Congress can ‘prescribe under the 14th 
amendment. 
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Senator Pastore. Would you go so far as to say it is an 
inherent right of the citizen of the United States under the 
14th amendment to ve treated equally, without discrimina- 
tion with regard to race or color under the spirit of the 14th 
amendment, even in the case of privately owned public 
facilities? 

Mr. Griswotp. In places of public accommodations; yes, 
sir, Senator. 


In addition to this unique 14th amendment proposal I included a 
13th amendment proposition. Note the very valuable law review 
article on the subject which appears in appendix F. My conversation 
with Dean Griswold follows: 


Senator Proury. Justice Harlan, sitting in the Civil 
Rights cases of 1883, felt it was indisputab e that there are 
burdens and disabilities which constitute badges of slavery 
and servitude and that Congress had the power to enact legis- 
lation of a direct and primary character for the eradication 
not only_of the institution of slavery but also of its badges 
and incidents. Milton Konvitz, writing in “A Century 
of Civil Rights” said that the attributes of slavery included 
the attitude by the slaveowner that (1) the Negro was in 
his proper status as a slave, that (2) the slaveowner had 
the obligation to protect the slave, and (3) slavery was good, 
justified, a blessing to both races, morally right and wholly 
consistent with justice, reason, and Christianity. 

When Governor Wallace was here, he testified that segre- 
gation was (1) proper, 2) offered the Negro a good life, (3) 
was good, justified, a blessing to both races, morally right, 
and wholly consonant with reason and Christianity. 

There is a striking similarity between these two statements. 

Would you say that segregation as a system is ‘‘slavery” 
inca the contemplation of the framers of the 13th amend- 
men 

Mr. Griswotp. Yes, I think so. This is quite consistent 
with, and js in support of, the position I have suggested 
here; that in addition to the commerce clause and the 14th 
amendment, Congress should definitely utilize its powers 
under the 13th amendment in passing the pending bill. 

Justice Harlan used “badges” of slavery. I said “vestiges” 
of slavery. I think we mean exactly the same thing. 


My formalized proposal took the form of the bill, S. 2037, a copy of 
which is attached as appendix B. S. 2037 would have founded the 
bill solely on the 13th and 14th amendments. In committee, I 
offered S. 2037 as an amendment in the nature of a substitute for the 
administration bill. Subsequent to that time, I prepared another 
amendment in the nature of a substitute which would, if adopted, have 
based the bill primarily on the 13th and 14th amendments for protec- 
tion of the human rights involved while simultaneously offering 
protection for the commercial rights sought to be protected by the 
administration bill. That proposal is attached as appendix C. 
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THE MECHANICS OF “UY PROPOSALS 


Let us examine S,: 2037 and the subsequent proposal for a moment. 
S. 2037-firat sought to abolish certain discrimination in the use of all 
truly “public” accommodations. The discrimination to be eliminated 
was that discrimination which is a vestige or historical outgrowth of 
the slavery sought to be abolished by the-13th amendment to the U.S. 
Constitution. This proposition clearly had the 13th amendment as 
its foundation and therefore was closely related to protection of the 
Negro in his use of the public accommodations. - 
econdly, S. 2037 sought to prevent discrimination against a person 
seeking to exercise his human bdo to move freely from place to place, 
where such discrimination hindered him directly or indirectly iri the 
exercise of this right. Clearly, when a traveler can’t find lodging or 
food for his family on the same basis as such accommodations are 
offered to other travelers of a different color, the human right to move 
about is severely diminished. | 
Thirdly, S. 2037 sought to prohibit discrimination in the use of 
ublic accommodations which would deny or impair any right or 
incident of citizenship protected by the 14th amendment. 

Although I have set out what I believe to be a full justification for 
these proposals in my brief, appendix A, I would like at this point 
to set forth in a most general way how my proposals would operate, 
and compare this operation with the administration’s bill. 


THE FOUNDATION AND OPERATION OF MY PROPOSALS 


From my reading of the legislative history of the 13th and 14th 
amendments to the U.S. Constitution, I concluded that the intention 
of the framers to elevate the freed slaves to full civil freedom has been 
sidetracked by history. Various judicial, legislative, and executive 
obstruction ‘have fallen across the path to full citizenship. 

In the last 10 years, however, great transformations haye taken 
place in the courts in their consideration of civil rights problems. 

The case of Brown v. Board of Education established the principle 
that segregation in itself was a wrong that the Federal courts could 
enjoin when the State or its agency was invelved. 

Cases involving sit-in demonstrations overturned State convictions 
for criminal trespass on the grounds that the statutory or other official 
State ground for basing the prosecution operated to deny equal pro- 
tection of the laws. 

The development of the Federal power to 5 es State-tainted 
activities is skillfully and adequately set out in the law review articles 
on this subject in appendix D. Note also recent Supreme Court 
decisions in this area set out in appendix E. 

Similarly, tie executive branch has undertaken some reform in 
hiring and supeivisory practices relating to racial discrimination, but 
has not yet appro&ched full exercise of its powers in this area. 

The Congress, in the Civil Rights Acts of 1957 and 1960 commenced 
& program of reform leading ultimately toward fulfillment of the 
objectives of the post-Civil War amendments. 

t is notable however that each of the branches of the Federal 
Government has been called upon to use or has used an indirect means 
to support a Federal policy against racial discrimination. The judi- 
ciary has had to stretch the concept of “State action’’ close to its 
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expandable limits. (See article on concurring opinions of Mr. Justice 
Douglas, app. D.) As cgrefully noted in the Texas Law Review 
article in appendix D, State action can be found to some degree in 
almost every private transaction. Reason dictates that at some point 
no causal nexus should be found between the State participation and 
the act sought to be prevented. What is the limit of the court’s 
power at that terminus? 

The executive branch, through the Department of Defense, has 
sought to withhold the purchasing power of individual members of 
the Armed Forces from communities reluctant to acknowledge this 
Federal policy. Clearly, a military boycott of segregated accom- 
modations is not a strict defense objective. 

Finally, the Congress is being called on to use indirect legislative 
means to enforce this Federal policy. The Attorney General asked 
this committee, as reported on page 19 of the hearings, to legislate 
porous for human beings in their use of the common privileges 

y using the same source of Federal power as was used in the Federal 
Insecticide, Fungicide, and Rodenticide Act; the Live Stock Con- 
tagious Disease Acts; the Gambling Devices Act of 1962, and other 
assorted acts which abpent in appendix G. A brief look at these 
previous exercises of Federal legislative power under the commerce 
clause make it demonstrably clear that the bill we now report out is 
more than an indirect legislative device. It is an illogical attempt to 
treat humans as chattels with rights arising only from commerce. 

T am unable {o find any rational relationship between the previous 
exercises of Federal legislative power under the cemmerce clause and 
the right we now seek to protect. The shortest distance between a 
wrong and a remedy is a direct legislative approach. 

Having copmizanee of the wrong and a historical look at the power 
the post-Civil War amendments vested in Congress I concluded that 
my approach, as formalized in S. 2037 met most of the néeds. 

First, S. 2037 was direct. I sought to abolish the historical conse- 
quences of slavery and enable the son of the slave to attain the full 
stature of citizenship. The bill didn’t concern itself with commerce. 
A person seeking protection of the bill wouldn’t need to make a series 
of educated guesses about the establishment’s relationship to inter- 
state commerce. The bill applied to all public establishmenis. 

Secondly, the bill called into play a heretofore little used provision 
of the 14th amendment, the Ist clause of the Ist section. In the 
light of the legislative history of the 14th amendment I felt that this 
clause when read together with section 5 of the 14th amendment 
offered a foundation for s comprehensive public accommodations 
bill. The first clause states: 


All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they.reside. 


The fifth section gave Congress the power to legislate to enforce 
the amendment. 

Federal eae 4 was made dominant over State citizenship, 
reversing the pre-Civil War status of citizenship. Congress ac- 
quired new obligations to persons born or naturalized within the 
jurisdiction of the United States. ; ye Se et, 

To say that there are rights and duties flowing from the status 
of citizenship is to state the obvious. The rights to protection abroad 
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and access to public office at home are rights flowing from citizen- 
ship. Military service and taxes are typical obligations. Since Fed- 
eral citizenship is dominant, the Federal Government has the power 
to define and enumerate the rights inherent in such citizenship and 
protect those rights with direct and primary legislation. The power 
of definition and enumeration arises from and is limited by the 
Constitution. 


THE CONSTITUTIONALITY IF MY PROPOSALS 


It was clearly an objective of the 13th and 14th amendments to 
remove the Negro from slavery and elevate him to full citizenship. A 
reading of the legislative history confirms this. Thus, the ist clause 
of the 1st section of the 14th amendment is the proper foundation 
for my approach. : | 

From both civil rights opponents and proponents I have heard the 
claim that the 14th amendment cannot sustain this bill because the 
14th amendment is a prohibition against State action. Surely, man 
cases make this point.. But no case so saying has had under consid- 
eration the first clause of the first section. In the language of that 
clause there is no requirement that there be State action. (See also 
the previous mentioned comment of Dean Griswold on this point.) 

The Civil Rights cases of 1883 are not a bar to this bill. Not only 
have the foundations on which those decisions were based been repudi- 
ated by history, but my bill calls into aid a new and different provision 
of the 14th amendment. Additionally, the limitations on the 13th 
amendment which apres in those cases are overcome by my bill’s 
determination that there are vestiges of slavery which Congress can 
seek to eradicate under section 2 of the 13th amendment. Congress 
has the pe to make such a determination. See the article by 
tenBroeck; appendix F. - A at fro Pa os 

Finally, in order to get the proposal before the Senate, I combined 
my approach with the administration ay ae and offered the com- 
bination as a substitute in committee. ‘The amendment was tabled. 
The combination appears as appendix C.. As you will notice, the 
emphasis of the combination approach is still on the moral grounds, 
the grounds of human rights. The administration approach was 
in no way weakened; the commerce clause was only put in its proper 
perepechive as a proposal to protect commercial rights, not human 


ts, at . | | 
This combination of appracie is broad in acope. It is broader 
and stronger than the administration bill alone. To my mind it is 
also more direct and more honest. It treats man as man with rights 
flowing from his existence. It fills the present void between moral 
words and legislative deeds. Note the striking similarity between the 
Attorney General’s presentation before the committee and the objec- 
tives of my proposals. — Ee 
The Attorney General recognized the affront to citizenship on pag 
24 of the hearings when he said: 
___* * # for most of. thé past hundred years wé have im- 
. peso the duties of citizenship on the Negro without allowing 
im to énjoy the benefits. 6 have demanded that he obey © 
the same laws as the white man, pay the same taxes, fight and 
die in the same wars. Yet, in hearly every part of the coun- 
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try, he remains the victim of humiliation and deprivation 
no white citizen would tolerate. (Emphasis supplied.] 


And, indeed, he alludéd to the same combination of 13th and 14th 
amendment foundations that I have proposed when he said on the 
samé page: 

with the adoption of the 13th, 14th, and 15th amendments, 
the American N was freed from slavery and made a 
citizen in full standing—oa paper at least. 


And at page 18 he said: 


Plainly, when a customer is turned away from (a public 
accommodation) because of the color of his skin, it imposes 
a badge of inferiority on that citizen which he has every right 
to resent. 

I hope, if S. 1732 comes to the floor, that those concerned with the 
dignity of man will give some thought to my proposals, keeping in 
mind that: et ae emus 

The issue before the Congress and the people is not so much the 
‘right of a dollar ‘to pass from State to State as it is the right of 
man to pass freely across a great nation regardless of his race. 

The issue is not an interstate hamburger at a shabby lunch 
counter, but the right of a citizen té purchase sustenance. _ 

The issue is not whether an inn or motel is on Route 66 or a 
country subroad, but whether there is room in any inn for a 
citizen who happens to be black and weary. airy ee 

The issue is not whether this great Nation suffers a diminish- 
ment in its gross national product, but. whether the dignity and 
humanity of man as man shall be forever chained to slavery’s 
progeny. . eae hate h, 8 

Man is not an article of commerce, and as a citizen he deserves to 
be protected because he is a citizen and not because he has a dollar 
in his pocket. : 


: APPENDIX A 
Pupiic AccOMMODATIONS 


Brief in support of the amendment. proposed by Senator Winston L. 
Prouty to S. 1732. 


I. THE HUMAN RIGHT TO MOVE ABOUT 


The fundamental right of the people of the United States to move 
freely and easily from place to place is a right older than the Consti- 
tution itself. . 

The wide open spaces of the American Colonies had great appeal for 
English subjects who were the victims of restrictions on freedom of 
movement in the mother country. — 
"Great unhappiness and frustration was caused by the statute of 
apprenticeship passed in sen Elizabeth’s reign which kept a man 
from going to a new town where workmen were badly needed.. Indeed, 
on the eve of our Declaration of Independence it was said of England: 

“{It} is often more difficult for a poor man to Bass the artificial 
boundary of 2 parish, than én arm of the sea or a ridge of high moun- 


Although freedom of movement was universally recognized in the 
new country, relatively little degielation was enacted by the colonists 
on this basic freedom. One of the more significant provisions was put 
into the Massachusetts Body of Liberties in 1641; “Every man of or 
within this Jurisdiction shall have free libertie, not with standing any 
Civill power, to remove both himselfe and, his familie at their pleasure 


outofthesame,... 7 . 

_, This generous attitude about outgoing settlers was accompanied by 

liberality toward incoming pérsons: 

. “If any people of other Nations professing the true Christian 

Religion shall flee to us from the Tiranny or oppression of their 

persecutors, or from femme; warres, or the like necessary and com- 
ulsarie cause, They shall be entertayned and succoured among us, 

according to that. power and prudence God shall give us.” 

The people of Rhode Island, viewing the right’ to move about 
she wd as a fundamental right, got a clause inserted in their charter 
which gave each person the lawful right “to passe and repasse with 
freedome, into and through the rest of the English Collonies, upon 
their lawful and civill occasions.” | 

With or without sanction in law, freedom of movement within the 
Colonies was nurtured and came into full bloom. 

It was given formal peocention in and was guaranteed by the 
Articles of Confederation. The crystal clear language of the fourth 
of these articles clothes the right to pass freely from State to State 
with all those incidents which are necessary to make it a practical, 
he petneuthed from a theoretical, freedom. The language speaks 

or iteelf: 


? Smith, "Wealth of Nations,” book 1, near the end of ch. 10. 
12 
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“The better to secure and perpetuate mutual friendship and inter- 
course among the people of the different States in this Union, the free 
inhabitants of each of these States * * * shall be entitled to all 
privileges and immunities of free citizens in the several States; and 
the people of each State shall have free ingress and regress to and from 
any other State, and shall enjoy therein all the privileges of trade 
and commerce * * *” 

In exercising his free ingress and regress to and from other States, 
the free citizen, under the Articles of Confederation, was entitled to 
all privileges and immunities of free citizens in the several States and 
was empowered to enjoy all the privileges of trade and commerce. _ 

The framers of the Articles of Confederation knew that the right 
to pass freely from State to State would be an empty right if it did 
not carry with it as an inseparable incident “all the privileges of 
trade and commerce.” 

The traveler, however far he journeys, may need food, drink, and 
repose. The inns and other places of public accommodation of the 
time were few and far between and one of the necessary privileges of 
trade and commerce was the privilege of ready access to public 
accommodations.  _—j Do vo ae 

It had been well settled for hundreds of years prior to the Articles 
of Confederation that the innkeeper was absolutely bound to receive 
and serve persons applying for food and lodging unless he had some 
reasonable ground for refusing to furnish them. This common law 
principle was recognized as early as the reign of Henry wi (1422-01) 
in an anonymous case, as well as in 14 Henry VII, folio 21, in the 
case of Rex v. Bishop of Chester, _ vo - 

The principle was also upheld as the law by courts in many of the 
coveral States, including ‘Delaware, Virginia, North Carolina, and 

abama. J Bd a 
_ The.most often cited case with respect to the common law duty of. 
innkeepers is Rez v. Ioens, %-Car. & P.:213, which states simply: 
“The Innkeeper is not to select his guste.” : es 

In Beale v. Posey, 72 Ala: 323, 1882, the Alabama court likened’ 
the innkeeper to the common carrier arid noted that “Each is engaged 
in public employment, bound, in the absence of reasonable grounds for 


refusal, to serve all having a necessity for their services.”: . - . > 
“It is obvious that even prior to the adoption of the Constitution of 
the United States, a free inhabitant thereof could pass freely and: 
easily from State to State and enjoy all the privileges of trade ‘and 
commerce, re ay 
Article IV, section 2.of the Constitution, like articlé IV of the Arti- 
cles of Confederation, was designed to guard the liberty of each citizen’ 
to travel unhampered and unobstructed throughout the several. 
tes.. - ‘ . “ a rot “ wee : Fo 
Opinions of the courts-vouchsafe this conclusion. For. example, 
Corfield v. Coryell, 6 Fed. Cas: 546, 551; Passenger cases, 7: How, 283; 
492; Crandall v. Nevada, 6 Wall; 35, 49; Paul vi: Virginia, 8 Wall, 168, 
180; Ward v. Maryland, 12 Wall.. 418,'430; Slaughter-House oasea, 16 
Wall. 36, 76; United States v: Wheeler, 264 U.S. 281, 290, 297} Truaz 
v. Raich, 239 U.S..33. : - 3 ng 
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The firat paragraph of the second section of the fourth article of the 
Constitution is in these words: 

“The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States. 

The legal consequences of this provision depen« 

‘1, On the personal application of the words, ‘11.3 citizens of each 
State, and-- . 

2. On the rights encompassed within the phrase, ‘all privileges and 
immunities of citizens. 

The interpretation of the term “citizens of each State” in article 
IV, section 2 of the Constitution, was, in the early history of this 
country, judicially considered only in cases where the question was: 
me pereane of The Negro race be citizens within the meaning of this 

ause 

There were a number of State statutes prohibiting the immigration 
2 free colored persons * and their validity was discussed in a number 
of cases. 

According to the cages interpreting these statutes, it was the unan- 
imous view that they would be unconstitutional were Negroes to 
be held citizens of a State within the meaning of article IV, section 2. 

The question of the constitutionality of those State laws which 
prohibited the immigration of free colored persons, or of those of 
some seaboard States which subjected free colored persons on board 
vessels, while within their harbors, to imprisonment, etc., were 
never brought before the tribunals of the National Government even 
as late as 1862. 

In the case of Dred Scott v. Sanford, 19 Howard 393, et seq. Chief. 
Justice Taney, delivering the opinion of the Court, held that slaves 
and descendants of slaves were not intended to be included under the 
word “citizens” in the Constitution and could, therefore, claim none 
of the rights and ee which that instrument provides for and 
secures to citizens of the United States. . 

Basically, it was the view of Chief Justice Taney that both the 
Congress and the States were without power to make the Negro a 
citizen within the meaning of that term in article IV, section 2. He 
was of the opinion that Negroes were not in the minds of the framers 
of the Constitution “when they were conferring special rights and 
pee upon the citizens of a State in every other part of tho 

nion. 

Yet Taney did admit that if colored persons were entitled to the 
privileges and immunities of citizens, they would be exempt from 
the operation of the special laws and from the polico regulations 
which affected them. “It would give,” he said, ‘to pereons of the 

egro race, who were recognized as citizens in any one State of the 
Union, the right to enter every other State whenever they pleased, 
singly or in companies, without pass or passport, and without ob- 
struction, to sojourn there as long as they pleased, to go where the 
pleased at every hour of the day or night without molestation, * * * 

Although Taney. erred in deciding what porous were entitled to 
the protection of article IV, section 2 of the Constitution, he was 
correct in assessing the broad scope of this provision. 


§ See references at bottom of p. 270, Hurd, “Law of Freedom and Bondage in the United States,” vol. 2 
1 P. 412, Dred Scott decision, © : 
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This is brought sharply to focus in his dissenting opinion in the 
Passenger, cases, 7 Howatd, 283, 492: 

“We are all citizens of the United States; and as members of the 
same community, must have the right to pass and repass through 
every part of it without interruption, as freely as in our own States.” 

The right to travel as seen by Taney was the right to move with 
freedom both between and within the several States. ; 

Justice Curtis in the Dred Scott case took sharp issue with the views 
of Chief Justice Taney. On pages 573 and 574 of the decision, he 

inted out that the constitutional law of several of the States made | 

roes citizens of such States at the time of the ratification of the 
Articles of Confederation. He goes on to discuss events that took 
place when the Articles of Confederation were under consideration by 
the Congress, and he has this to say: 

“The fourth of the fundamental articles of the Confederation was as 
follows: ‘The free inhabitants of each of these States, paupers, vaga- 
bonds, and fugitives from justice, excepted, shall be entitled to all the 
privileges and immunities of free citizens in the several States.’ 

“The fact that free persons of color were citizens of some of the 
several States, and the consequence, that this fourth article of the 
Confederation would have the effect to confer on such persons the 
privileges and immunities of general citizenship, were not only known 
to those who framed and adopted those articles, but the evidence is 
decisive, that the fourth article was intended to have that effect, and 
that more restricted language, which would have excluded such persons, 
was deliberately and urposely rejected, fp , 

“On the 26th of June, 1778, the Articles of Confederation b 
under consideration by the Congress, the delegates from Sout 
Carolina moved to amend this fourth article, by inserting after the 
word ‘free,’ and before the word ‘inhabitants,’ the word ‘white,’ 
so that the privileges and immunities of general ‘citizenship would be 
secured only to white persons... Two States voted for the amendment, 
eight States against it; and the vote of one State was divided. The 
language of the article stood unchanged; and both by its terms of 
inclusion, ‘free inhabitants,’ and the strong implication from its 
terms of exclusion, ‘paupers, vagabonds, and fugitives from justice,’ 
who alone were excepted, it is clear that, under the Confederation 
and at the time of the adoption of the Constitution, free colo 

ersons of African descent might be, and by reason of their citizenship 
n certain States, were entitled to the privileges and immunities of 
general oitizenship of the United States.” - 

While Justices Taney and Curtis differed in their interpretation of 
the words “‘tho citizens of each State,” in article IV of the Constitu- 
tion, they were not at odds on the rights encompassed within the 
phrase “all privileges and immunities of cltizens.” - 

There remaina then to ask whether the right of free movement was 
an incident of State citizenship or of national citizenship prior to the 
adoption of the 14th amendment in 1868. Pi 

ertainly, in the earlier cases there are statements suggesting that 
the right to move about freely is'an inoldent of State citizenship, 
guarded against discriminatory State action by article IV, sedtion 2, 
of the Constitution. See Corfield v, ell 4 Wash. 0.0. 371 , 881; 
Paul v. Virginia, 8 Wall, 168, 180;. Ward v. Maryland, 12 Wall. 418, 
430; U.S. v. Wheeler, 284 U.S. 281, 298. 7 


16 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


According to the dicta of those cases, a State could not hinder the 
free movement of perene who were not residents of that State. This 
is true because the fourth article forbids a State to discriminate 
against citizens of other States in favor of its own. 

What happens, however, if a State imposes restrictions on freedom 
of movement which apply alike to both residents and nonresidents? 
This question arose in the case of Crandall v. Nevada, 6 Wallaco 365, 
which was decided in 1867 prior to the adoption of the 14th amendment. 

The Legislature of Nevada enacted that ‘there shall be levied and 
collected a capitation tax of one dollar upon every peep leaving the 
State by any railroad, stage coach, or other vehicle engaged or em- 
ployed in the business of transporting passengers for hire,” and that 
the proprietors, owners, and corporations so engaged should pay the 
said tax of one dollar for each and every person so conveyed or trans- 
ported from the State. 

Crandall, who was employed by a stage company, refused to pay 
the tax. He was arrested and convicted. From the highest court of 
Nevada, he appealed on the ground that the State law violated the 
Constitution of the United States. The U.S. Supreme Court struck 
down the State tax imposed upon “every person leaving the State.” 

Mr. Justice Miller, in writing the opinion, did not reply upon 
article IV, section 2. Indeed, he could not so rely becausé the State 
statute applied to both citizens and noncitizens. 

- The reach of the Crandall case is at once long and significant. Its 
holding meant that freedom of movement was not a freedom pro- 
tected solely by article IV, section 2. It meant as well that a State 
my Doe restrict the locomotion of its own citizens. 

andall had, too, an even greater signification because it held that 
the right to move anywhere in the land without impediment was a 
right of national citizenship. The right was seen as essential to the 
national character of our Government and was no less real because 
it was implied rather than expressly stated. 

Nowhere in the Crandall opinion is it said that the right of free 
movement is a right of State citizenship safeguarded only by article 
IV, section 2. The right secured in this case was a right of national 
citizenship, finding its origin in the “implied guarantees” of the 
Constitution. 

This view of the Crandall case is reaffirmed in the Slaughter-House 
cases (16 Wallace at pp. 75-79). ‘ ; 

What then may Congress do to shield the liberty of transit which 

Mr. Justice Miller declared to be “protected by implied guarantees” 
of the Constitution? ; 

We find our answer in the “necessary and proper” clause of article 
I, section 8, of the fundamental charter, as elucidated by Marshall’s 
classic opinion in McCulloch v. Maryland, 4 Wheaton 316: “Let the 
end be legitimate,” he wrote, ‘let it be within the scope of the Con- 
stitution, and all means which are sppropriats. which are plainly 
adapted to that end, which are not prohibited, but consist with the 
letter and spirit of the Constitution, are constitutional.” 

Indeed, it has been uniform] held that the Federal Government 
has the power, whether expressly given or not, to secure and protect 
rights conferred or guaranteed by the Constitution (Untted States v. 
Reese, 92 U.S. 214; Strauder v. W. Va., 100 U.S. 303). 

In using such power, Congress can enact laws for the protection 
of citizens both as against the States and individuals in the States. 
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In the clear language of Mr. Justice Burton: “Cases holding that 
those clauses (of the 14th amendment) are directed only at State 
action are not authority for the contention that Congress may not 
pass lawa supporting rights which exist apart from the 14th amend- 
ment. oo, 

Sinée there is a right guaranteed by the Constitution to pass freel, 
throughout this broad land of ours, it must be seen as a right in full 
measure and not as a right in vacuo. In the words of Mr. Justice 
Field, who spoke for the Supreme Court in Cummings v. Missouri: 
“The Constitution deals with substance, not shadows.” ; 

We come now to the query: Does the vitality of liberty of transit, 
a liberty of national citizenship, ebb and flow with every whim of the 
State and every caprice and bias of the lunch-counter proprietor? 

Or to put it another way, is freedom of movement an elusive and 
ephemeral thing whose journey’s end is reached when the citizen 
traveler ig hungry and cannot purchase food or is weary and can find 
no repose 

Certainly the right of locomotion, on Main Street and on the great 
highways of the Nation, carries with it the right to secure the sus- 
tenance and sleep upon which further locomotion may depend. If 
liberty of transit means less than that, then it “is only 8 promise to 
the ear to be broken to the hope, a teasing illusion like a munificent 
bequest in a pauper’s will.” 


ll, THE 18TH AMENDMENT AND THE POWER OF CONGRESS 
I have shown that before and under the Constitution of the United 


States as originally adopted, it was the right of each citizen to pass 
f from place to place and to enjoy as an attribute of that right 
all the privileges of trade and commerce, . 

The purpose of this section is to examine the 13th amendment and 
to determine whether consistent with its spirit and scope, Congress 
may pass a valid law to prevent discrimination or segregation in 
public accommodations where such discrimination or segregation is a 
vestige or historical outgrowth of slavery. 

In construing this constitutional provision, let us follow the precept 
of Ez parte Bain, 121 U.S. 1, 12, that “It is never to be forgotten that, 
in the construction of the language of the Constitution * * *, as in- 
deed in all other instances where construction becomes necessary, we 
are to place ourselves as nearly as possible in the condition of the men 
who framed that instrument.’ a 

The safest rule of interpretation will be found to be to look to the 
nature and objects of the particular powers, duties, and rights, “with 
all lights and aids of contemporary history.” Priggs. v. Com., 16 

eters 60. 

So then shall we proceed to consider the state of things which 
existed before and at the time the 13th amendment was adopted, the 
mischiefs complained of or apprehended, and the remedy intended to - 
be Provided for existing or anticipated evils. 

en the Civil War erupted, slavery of the African race existed in 
15 States of the Union. The legal code fettering persons in that 
condition was everywhere harsh and severe. U.S. v. Rhodes, 27 Fed. 


4 Collins v. Hordyman (841 U.8, 684), dissenting opinion of Mr. Justice Burton with whom Mr. Justice 
Black and Mr. Douglas Citas. » tog so 
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Cas. p. 793.. A distinguished writer said: ‘“‘They cannot take property 
by descent or purchase; and all they find and all they own belongs to 
their master. They cannot make contracts, and they are deprived. of 
civil rights. They are assets for the payment of debts, and cannot 
be emancipated by will or otherwise to the prejudice of creditors.” 
2 Kent. Comm. 281, 282. 

' Indeed, it was held in South Carolina that an indictment would 
not lie for the homicide of a slave unless a statute so directed. State 
v. Fleming (1847) 2 Strobnart’s R., 464. 

Bizarre and cruel punishments were an accepted fact. In Maryland, 
slaves could have their ears cropped on order of a justice, and in 
another State, rewards were given for the scalps of fugitive Negroes.® 

The eminent Kent, cited previously, tells us that colored persons 
who tried to write or to read the Scriptures could be punished by 
flogging. I quote him in part: | 
- “In Georgia, by an act of 1829, no person is permitted to teach a 
slave, a negro; or a free person of color to read or write. Soin Virginia, 
by a statute of 1830, meetings of free negroes to learn reading or writing 
are unlawful, and subject them to corporal punishment; and it is 
unlawful for white persons to assemble with free negroes or slaves to 
teach them to read or write. The prohibitory act of the legislature of 
Alabama passed at the session of 1831-2, relative to the instruction 
to be given to the slaves or free colored population, or exhortation, or 
preaching to them, or any mischievous influence attempted to be 
exerted over them, is sufficiently penal. Laws of similar import are 
presumed to exist in the other slaveholding states, but in Louisiana 
the law on the subject is armed with tenfold severity. It not only 
forbids any person teaching slaves to read or write, but it declares 
that any person using language in any public discourse from the bar, 
bench, state, or pulpit, or any other place, or in any private conversa- 
tion, or making use of any sign or actions having a tendency to produce 
discontent among the free colored population or insubordination 
among the slaves, or who shall be knowingly instrumental in bringing 
into the state any paper, book, or pamphlet having a like tendency, 
shall, on conviction, be punishable with imprisonment or death, at 
the discretion of the court.” 

Those who now hold that slavery meant only a “condition of en- 
forced compulsory se-vice of one to another,”’ have turned their eyes 
from history and their hearts from human rights. 

A truer estimate of slavery’s arene was possible for judges at the 
time than distorting distance is likely to vouchsafe. . 

In the Dred Scott case, Mr. Justice Curtis gives us such an esti- 
mate: “* * * the status of slavery. embraces every condition, from 
that in which the slave is known to the law simply as a chattel with 
no civil rights, to that in which he is recognized as a person for all 
puree save the compuleety power of directing and receiving the 
ruits of his labor.” Scott v. anford, 19 Howard 393, 623 et seq. 

Involuntary servitude, then, is not synonyeous with slavery. 
Rather it is only one of its conditions. That more than involuntary 
servitude is abolished by the 13th amendment is obvious from reading 
its provisions. 

“Seotion 1. Neither Slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly con- 


5 The former wer made possible in Maryland by an act of 1728, the latter by a South Carolina act of 1740 
** for the bettes <rdering and governing Negroes and other slaves in this province.” 
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victed, shall exist within the United States, or any place subject to 
their jurisdiction. a iat 

“Section 2. Congress shall have power to enforce this article by 
ge a legislation.” } 

he “Black Codes” of the first half of the 19th century are indeed a 
guide to what slavery was all about and to what the 13th amendment 
was designed to abolish. ; 

I have made an extensive survey of the State laws in existence 
prior to December 1865, wher. <atification of the 13th amendment was 
proclaimed. In areas where slavery subsisted, all States had on 
their books statutes restrictive and oppressive of the Negro—both 
slave and free.® 

Especially limited was the free menity of the slave and even the 
free Negro. He could not ride horseback or leave the plantation of 
his master without permission duly signed. He was prohibited from 
assembling to learn, and whites were prohibited from teaching him. 

Here in the District of Columbia, the slave had a 10 o’clock curfew 
and could not frequent the Capitol square without business to perform. 
The free Negro could not settle where he pleased due to laws. which 
would return him to slavery or make it financially prohibitive to stay. 

In Virginia, a free Negro or a slave was prohibited from going at 
large, and free Neecee could not immi ey into the State. 

n Kentucky a slave could not work for hire. ey 

Maryland prevented not only slaves, but also free: Negroes from 
uns boats for purposes other than that of the master on the Potomac 

iver. 

In North Carolina, a slave could not own or attempt to sell cattle. 

In Missouri, Negroes meeting to hold instruction—going to school— 
was an unlaw{ul assemblage. a a 
qeae nee “Black Codes” were not confined solely to the States of 

6 South. : | a 

The District of Columbia provided for 40 lashes for any meeting of 
Negroes at night. oS 

The common law made no distinction on account of race or color, 
and slavery, being contrary to natural right, was developed only by 
State and local law. Whatever conditions shall attend the status of 
slavery must copes on the law which creates and upholds it. 

Mr. Justice Curtis informs us that “not only may the:status of 
slavery be created and measured by (State and local] law, but the rights, 

owers, and he post which grow out of that status, must be 
efined, protected, and enforced by such laws.” : 

If then the status of slavery may be measured by State and local 
law, it would serve us well to examine that law in order to determine 
what rights slaves had in respect of the facilities of public accom- 
modations. : 7 a ae 

Under the laws of Georgia, white persons were prohibited: from 
selling provisions or. any other commodities to. any slave unless the 
slave could produce a ticket from his or her owner, manager, or 


employer. BE a, . oe 

n South Carolina, peddlers were forbidden: to deal with slaves. 

Any slave could not be absent from home without a ticket or purchase 
«For hk complete and detailed analysis of these Bisck Codes, an excellent study Is “Te Law of Freedom 
and 1 Bondage in the United States by Joba Oodman Hurd, Lilt, Brown & Co,, Boston, 1882. 
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any commodity without.a ticket from his master. Slaves without 
tickets could be seized and ‘punished by any white person. 
‘Tennessee prohibited trading with slaves, and North Carolina even 
preventee slaves from trading with free Negroes, - In Arkansas, tavern 
eepers and other managers of public accommodations were not per- 
mitted to sell‘liquor and other commodities to slaves. 
_ These and numerous other examples of laws restricting the Negro 
in his use of public accommodations were part and parcel-of the 
institution of slavery; and as Mr. Justice Curtis said, that institution 
may-bé measured by the statutes which created and protected it. 

“Slaves were imperfectly, if at all, protected from the grossest 
outrages by the whites. Justice was not for them. The charities 
and rights of the domestic relations had no legal existence amon 
them. . The shadow of the evil fell upon the free blacks. They ha 
but few-civil and no political rights in the slave States. Many of the 
badges of. the bondman’s degradation were fastened upon them. 
Their condition, like his, though not so bad, was helpless and hopeless”’ 
(U.S. v: Rhodes, 27 Fed. Cases, 793). 

:Here, then, is: the state of law and here the state of things which 
existed before and at the time the 13th amendment was adopted. 
We have reviewed the mischiefs complained of and we shall later look 
at the remedy intended to be provided for these evils. 

arouctous the Civil War, Negroes had shown great sympathy 
with the Union cause. By the time it was ended, 200,000 had become 
“soldiers in.'the: Union armies. The colored race had strong claims 
upon the justice and generosity of the Nation. Immense considera- 
tions of policy, decency, and right were added factors. 

The simple abolition of involuntary servitude, “leaving [antislave] 
laws and this exclusive power of the States over. the emancipated in 
‘force, would have beer:a phantom of delusion.” Legislative burdens 
on the Negro would have been exacerbated: | 

. “Under the guise of police and other regulations, slavery would 
have been in effect restored, perhaps in a worse form, and the gift 
of freedom would have been: a curse instead of a blessing to those 
' intended to be benefitted” (U.S. v. Rhodes, 27 Fed. Cases 794). 

Thus far we have endeavored “ta place ourselves as nearly as 
possible in the condition of the men who framed {the 13th amend- 
ment},” using the lights and aids of contemporary history.. 

Although the Supreme Court has relegated that amendment to a 
position of insignificance, indicating that it did nothing more than to 
abolish the ownership of one man by another, such a view does not 
équare with the legislative history of the 13th article, = 

Few, if any, of the judges who have giver the amendment a limited 

pe have thought it worthwhile to review the proceedings of the 
Congress which proposed it in order to determine what it was that 
they were seeking to accomplish. - es no es 

“There is hardly a question raised as to the true meaning of a pro- 
vision ofthe old, original Constitution that resort has-not been had to 
Elliott’s Debates, to ascertain what the framers of the instrument 
declared at the-time that ‘they intended to acco pnen ieee 

. My. study of.the unhsppy eventé that led up to the 13th amendment, 
and the statements of those who sponsored and favored, as well as 
these who objected to its submission and passage, convinces me that 


+ Royall, 4 Go. L. Rev. (N.8.) 858, 563 (1879). 


CIVIL RIGHTS—PUBLIO ACCOMMODATIONS 21 


one of the chief objects that, the provisions of the amendment were 
intended to accomplish was to. establish freedom and to protect all 
men, black and white, bond and free, fully and equally, in the enjoy- 
ment of all the essential rights which inhere in and constitute that 
om. — 7 . . | 

It may be that the Civil War was the immediate cause of the courage 
of the Congressmen who brought about the adoption of the amend- 
ment; but it was the amendment itself, and not the war to which the 
Negro both slave and free might look for the assurances he needed that, 
as & man with dignity, he would now be afforded the dignity of man. 

Senator Trumbull, of Illinois, the leader of the roponents of the 
amendment and chairman of the Senate Judiciary. Committee, left no 
doubt about it. As he saw it, the task of Congress was “‘to abolish 
slavery, not only in name but in fact.” Because “it is idle to say that 
& man is free who cannot go and come at pleasure, who cannot buy 


and sell, who cannot enforce his rights,”’: Congress must “give effect. 


to the provision * *.* making all persons free.”* .. ; 
-Note with care that Trumbull saw in the emancipating amendment 


congressional power to protect the right. of the Negro to come and go,. 
.. He did not conceive the right to be so narrow as to. 


to buy.and ge 
exclude the privilege of access, on an equal 


asis with whites, in the 
use.of public accommodations. . et as arene 


‘The indictment of the elavery the 13th amendment. wes intended: 
to abolish was dramatically set forth by H ary Wilson, an eloquent. 


abolitionist Senator from: Massachusette.. Wilson declared: . «:. 
“Tf this amendment shall be incorporated by the will of the Nation 


into the Constitution of the United States, it ‘will obliterate the last. 


lingering vestiges of the slave system; chattelizing, degrading: and 
bloody codes; its dark, malignant barbarizing -spirit..*. * -*,”. ... 
The object of the amendment, then, was to do away with all. ves- 


tiges of the institution of slavery and not simply to abolish but one 


of ite conditions, . 3 cy , ron : rh re 
..That the opponents of the amendment in Congress recognized this 
intention is‘clear from the statements of Representative William S. 
Holman, of Indiana, an ardent foe of the amendment: . ; 


‘(The amendment] -confera on. Congress the power :to invade. any. 


State to enforce the freedom.of the African in: war.or peace. .What 


is the meaning of all that? Is freedom the simple exemption from: 


personal servitude?- No, sir,. mere exemption from ‘servitude is’ a 
miserable idea. of: freedom * © *.2 on. lie ow 
Other: opponents. knew’: perfectly : well : that; the 13th. amendment 


had within it the means by which the slave would.be free in every: 


sense of that term ay 
Specifically, one opponent of the 13th amendment, Anson Herrick 
of New York, contended that with the 13th amendment, ..,.:: -. 5 


“Tho slavery, issue * * * is legitimately. merged in the higher issue 


of:the right of the States to control: their domestic affairs. eel 


Perhaps more succinctly, and more clearly, Robert. Mallory of Ken-, 


tucky, a bitter opponent of the amendment, concluded: .. 


“* * * you propose to leave them [the emancipated Negro] where. 


they are freed, and protect them in their right to remain there. - You 


do not intend, however, to leave them to thé tender mercies of those 


* Congressional Globe, 8oth Cong., Ist sees.,, p. 43 (1865). 
# or Fes Fe ake: Ue senso Baie) 
11 Congressionaj Globe, 38th Cong., Ist seas., D. 3615. 
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States. You propose by a most flagrant violation of their rights to 
Spee the control of this large class in these various States in your own 
ands. 

One by one the opponents of the 13th amendment made eloquent 
declamations about its sweeping scope. They particularized their 
fears ‘and apprehensions and viewed the measure as utterly revo- 
lutionary. | 

Fernando Wood, Democrat of New York, thought the new article 
would subvert the whole constitutional system. 

The remarks of Bpreentalive Kelley of Pennsylvania did nothing 
to quiet the fears of those who felt the amendment represented a great 
extension of the power of the Central Government. Kelley had this 


to say: 
“ This proposed amendment is designed * * * to accomplish the 
very purpose with which they charged us in the beeinnin , namely 
the abolition of slavery in the United States and the political and 
social elevation of Negroes to all the rights of white man.” = 
From all this, are we to conclude that there is no end to the auth- 
ity of the Congress under the 13th amendment? The Democrats 
in Congress also feared that the 13th amendment clothed the Congress 
with limitless: power to interfere with the administration of justice 
and law within the States. Not so, said Representative Joseph 
Crinnell of Iowa. He insisted that the amendment did not include 
political: enfranchisement of the Negto. -Natural righte, to which 
the amendment speaks, is one thing but political franchises are quite 
atiother. The right to vote is not a natural right, nota right of 
citizenship. “If,” said Crinnell, ‘political’ rights’ must’ necessarily 
follow the possession of ‘personal liberty, then all but male citizens 
in our country ar6 slaves,” Ss Geet od 
What the 13th amendment actually meant is perhaps best deter- 
mined from the débates and speeches of Senator Lyman Trumbull. 
The Senator from Illinois leaves no doubt as to precisely what that 
amendment actually means: It recognizes in all citizens of the United 
States the right to freedom, 'to the exercise of natural rights of man. 
which exist independently:from the adoption even of the Constitution 
itself, and it provides to ‘the Congress the implements necessary to 
guarantee and to enforce these -special-rights for any aggrieved 
individual. - - ee i o ar 
“In a word, the paramount purpose of article XIII was to abolish 
slavery and to secure for men those rights which slavery denied. -: 
-Among: those rights which slavery denied the Negro was the right 
etter & meal, 8 loaf of bread, or even a hoe in the accommodation of 
8 cholce. ee 
- Senator ‘William Stewart; moderate, from Nevada, said that after 
. the 13th amendment. Congress could forevermore guarantee the. 
freedman “a chance to live, a chance ‘to hold property. pale: 
chance to enjoy his civil righte, 6 chance to rise in the scale of human- 
ity, a chance to'boa man 
We have given him freedom, he said, ‘snd that implies that he shall 
have all the civil rights necessary to the enjoyment of that freedom.” 


‘ 


t 


8 Congressional Globe, 38th Cong., {st sess., p. 2962-2963. . 
Np aerersional » 33th Cong., ist sess., p. Pa : ee ee 
ea, 30 neler Review, 181, ten Broek ‘The 13th Amendment,’’ Congresstonal Globe, 88h Cong. 
sess., . ; ¢ ; ts 


eer 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 23 


Observe the use of the word /‘all.” It is found again in the remarks 
of Senator Henry S. Lane, from Indiana, who argued: 

“They [the Negroes} are free by the constitutional amend- 
ment * * *, and entitled to all the privileges * * * of other free 
citizens of the United States.” — 

He declared that it is the especial duty of Congress by the second 
section of that amendment, by appropriate legislation to carry out 
that emancipation. 
ator Lane continues in this vein: 

“If that second section were not embraced in the amendment at 
all -your duty would be as strong, the duty would be paramount, to 
protect them in all rights as free and manumitted people.” 

Senator John Sherman, of Ohio, maintained that the amendment 
would protect “the right to go anywhere within the United States” 
and gave Congress “the power * * * to secure all * * * rights of 
freedom by. appropriate legislation.” = = © © . i. 

. The slavery which was within the scope of the 13th article moved 
way beyond the personal burden of the slaves and the characteristics 
of immediate bondage. - cones cne debates reiterated what the 
history of the abolition drive had already. made unmistakably clear. 
The free colored person, South and North, was only little ‘leas op- 
pressed; imposed upon‘and restricted then his enslaved brethren. He 
was bowed by the weight. of all the incidents, -burdens and badges of 
slavery save only one, the condition of compulsory: labor.. “The 
Great Crusade”:had ds its’ object’ the freedom: of. the: so-called free 
Negro as well as that of the “hapless bondman’”’ and_-the liberty of both 
was intended to be securéd by the 13th amendment."; 6s 

The liberty which the 13th article would bring into being was item- 
ized time and time again in the congressional debates. . According to 
thd men ‘in ‘Congress. at that time the amendment would “convert 
into a man that which the law. had declared-to be a chattel.”: It 
would “bring the Constitution into avowed harmony with the Declara- 
tion of Independence.” It: would “secure to. the oppressed slave; his 
natural and God-given tights,” ‘‘the. rights’ of mankind.” The 
amendment would signify that the “rights of mankind without regard 
to color or race are respected and protected,”- (...50 vet 

Lét us turn again to the actual text of the 13th amendment; -’; 

“Section 1. Neither Slayery nor involuntary sérvitude, except ss a 
punishment for crime whereof. the patty shall have been. duly con- 
victed, shall exist within the United States, or any place subject to 
their jurisdiction. : fo ee ee ae Te 

_ “Section 2. Congress shall have.powér to enforce this article ‘by 
appropriate legislation.’ ee fee Ee ope Me ah 

‘That. the first. clause of the 138th amendment.was self-oxecuting 
presents no problem to any man who can read. .Without any:other 
provision than this section, Congress would have had. authority to 
give.complete effect to the abolition of slavery thereby decreed. It 
would have been authorized to put in requisition the executive and 
judicial, as well as the legislative power, with all the energy needed 
or that purpose, = ee 

16 Phe work of teri Broek previonsly cited, at p. 179. ees ; 


a gts ns 8 
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In the words of Judge Swayne: 

“The second section of the amendment was added out of abundant 
caution. -It authorizes Congress to select, from time to time, the 
means that might be deemed appropriate to the end.’’!*- 

The second section was intended to give expressly. to Congress the 
power to bestow “practical freedom” upon the Negro and to leave 
no room for doubt or cavil upon the subject. 

Judge Swayne declared that the results have shown the wisdom of 
this action. ‘Almost simultaneously with the adoption of the 
amendment, {a] course of Pee Biive oppresion ee begun” and the 
black codes, customs, and practices of the late 19th century became as 
harsh and severe as those slave codes of the 18th and early 19th 
centuries. —__ ae: Me eee a 

At least two of the Justices of the Supreme Court, in opinions 
delivered at circuit before the post-Civil War reaction had set in, took 
the view that the 13th amendment was broad in scope and carried 
with it ample authority to undo the continued oppression of the colored 
people. a ee | 

- It was a Supreme Court nearly two decades removed from the insti- 
tution of slavery that shafted the heart of the 13th amendment in 
the Civil Rights cases. = ae 

-It was a court that, save Harlan, paid no heed to the legislative 
history of that amendment, a practice that had been adhered to by 
jurisconsultants from the first days of the original Constitution. 

Even the misguided decision in the Civil Rights cases concedes that: 

“Under the 13th amendment, the legislation, so far as necessary or 
proper to eradicate all forms and incidents of slavery and involuntary 
servitude, may be direct and ‘pyimary, operating upon the acts of 
individuals, ‘whether sanctioned by State legislation or not.” 

I believe with Senators Trumbull, Stewart; and Lane,‘and, indeed, 
the overwhelming majority of the men of the 38th and 39th Congresses, 
that'the 13th amendment gave the Negro freedom and the legislative 
branch power to protect all the civil rights necessary for the enjoyment 

e scale of these rights is the full 


to: consider a ai gers offered pursuant to that amendment which 
strikes at a type o 


“The overriding issue is whe 
right which slavery denied. _ 
In evaluating the proposal I have submitted, I ask that’ you bear 


"WU.S, V. Rhodes, 47 Fed. Cases,.708. : fel 
H Justice Swayne in U8. y, Rader, 7 Fed. Cases 785; Ohtel Justice Chase In Mette of Eusabeth Te 
LAbb. 85 (U.8. 1867). The case 


urts of Kentueky, denied by the laws of that State. In the Turner case, t hief Justice struck down 
under the full yaa} it of *” provision of the Civil Rights Act, a Maryland system for 
epprenticing Negro children to their former mas t 


r conditions us than those applied 
" Fst ingd apprentices. See also Smith v. Moody, 26 Ind. 299, 306 (1966): People v. Washington, 36 Cal. 658 


\ 
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- “The opposition between the Constitution and the law should be 
such, that the judge feels a clear and strong conviction of their 
incompatability with each other” (Fletcher v. Peck, 6 Cranch 128). 
“The presumption, indeed, must always be in favor of the validity 
of laws, if the contrary is not clearly demonstrated” (Cooper v. 
Telfair, 4 Dall. (4U.S.) 18), —--. 7 

._ “A remedial power in the Constitution is to be construed liberally” 
(Chisholm v. Georgia, 2 Dall. (2 U.S.) 476). 

. Liberty and slavery are opposed one to the other, and if you undo 
only one of the conditions of slavery, the condition of compulsory 
eae you have the shadow of the former and the substance of the 
atte. = ls anes ae 
~The Constitution, as amended by the 13th article, dedicated this 
Nation to more than the absence of involuntary labor. It consecrated 
the republic to freedom in every inch and corner of ita vast expanse. 
Freedom in. full: measure; freedom for all ages and times, freedom in 
all: public places—these are the aims of. the mighty and majestic 
instrument of thé 18th amendment. | -: a ee 

Is it, indeed, too much to say that thé 4mendment holds within it 
8 pews sufficient to prevent a man from being denied a‘ham sandwich 
when he is hungry and has the price to pay forit?. 
III, THE 14TH AMENDMENT AND THE RIGHTS OF CITIZENS - 

The scope and purpose of the 14th amendment must be gathered 
aie nes Slaughter-House cases (16 Wall. 67, 68), from “the history of 

e times, ce 


Before that.amendment, became the law of the land, the Constitu- 


tion did not declare what persons born within the several States were 
ares of the United States and Congress had no express power so to 
are. .. re * Be ; ecw Se att en 7 arr a 
The only power specifically given Congress to legislate concerning 
eu e was confined to the removal of the disabilities of foreign 
The Constitution left to the States the determination what persons, 
born within their respective limits, would acquire by birth citizenship 
of the United States. . ear ae oe 
_ The States rights argument:was that insofar as there was a Federal 
citizenship, it arose out of State citizenship and was subordinate to it. 
In debate on the “Force Bill,” Mr. Calhoun said in the Senate: 
“It by citizen of the United States he [another Senator] means a 
citizen at large, one whose citizenship extends to the entire geograph- 
ical limits of the country without having a local citizenship in. some 
State or Territory, sort of citizen of the world, all I have to, say, is 
that such a citizen would be a perfect nondescript; that not a single 
individual of this description can be found in the entire mass of our 
population. Notwithstanding all the pomp.and display of eloquence 
on the occasion, every citizen is a citizen:of some State or. Perritory, 


and:as such; under an express provision of the Constitution, is entitl 


to all the privileges and immunities of citizens in the several states; 
and it is in this and no other sense that we are citizens of the United 
States. Hor Mr. Calhoun’s argument on the ‘Force Bill,” see :his 
orks, II,:242. i ghia Pee ais Sh eee ak 
Afterward came the Dred Scott decision, Scott v. Safford (19 Howard 
393 (1857)). Its effect was to deny that national citizenship was a 
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necessary result of State citizenship; and it held that no State could 
confer citizenship upon one of African blood, at birth or later, so as 
to bring him within the protection of the constitutional provision for 
the enjoyment of privileges and immunities in the several States on a 
par with those enjoyed in the State of his pitsetat ip: a 

‘The celebrated 14th amendment brought into the Constitution a 
definition of national citizenship and it made that citizenship the 
dominant and paramount allegiance among us.!® 

_ Justice Jackson, in Edwards v. California, spoke of the object of the 
citizenship clause when he declared: : : 

“The power of citizenship as a shield against oppression was widely 
known from the example of Paul’s Roman citizenship, which sent the 
centurion souteying to his higher-ups with the message: “Take heed 
what thou doest: for this man is a Roman.’ I suppose nono of us 
doubts that the hope of imparting to American citizenship somo of 
this vitality was the purpose of declaring in the 14th amendment: 
‘All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside.’ ” 

Note carefully how tho first clause of that amendmont gave national 
citizenship supremacy. By its very terms one could be a citizon of 
the United States without being a citizen of any State. 

Why this sweeping change in the concept of citizenship unless it 
carries with it certain fundamental rights, the abridgement of which— 
by man or State—the Constitution would no longer tolerate? ; 

It is to thosé fundamental rights arising out of the citizenship 
clause of the 14th amendment that this section will be addressed. 

True, there are other provisions of the 14th amendment, but they 
are largely negative in character ard seek to prohibit the States from 
interfering with the privileges and immunities of citizens of the 
United States or from denying to any person due process of law or 
equal protection of the laws. 

Since these propositions are negatively stated, the judiclaty. is 
their natural guardian and legislation is rarely noeded for their 
implementation. 

lause 1, however, is positive in nature and must lean on an active 
legislative arm or else wither and lose its vitality. That it was meant 
to give more than mere nomenclature of citizenship is brought sharply 
to focus by Mr. Justice Harlan: 

“The first clause of the first section—‘All persons born or naturalized 
in the United States, and subject to the jurisdiction theroof, aro 
citizens of the United States, and of the State wherein they reside’—is 
of a distinctly affirmative character. In its application to the colored 
race, previously liberated, it created and granted, as well citizenship 
of the United States, as citizenship of the State in which thoy re- 
spectively resided.” '* 

The citizenship thereby obtained, by the Negroes, as a result of 
an affirmative grant from the Nation, may be secured, not solely by 
the judicial branch of the Government, but by congressional legista- 
tion of “a primary direct character.” . 

This is so, said Harlan, “because the power of Congress is not 
restricted to the enforcement of prohibitions upon State lews or 


1) Kéwards v, Californie, 314 U.8. 180, 182; Jackson concurring. 
a eee ie ae Ee ee oe eee eee Tes cases, 100 U.3. 8, 46 (1888). 
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State action. It is, in terms.distinct and positive, to enforce ‘the 
proven of this article’ of amendment; not simply thosé of a pro- 

ibitive character, but the provisions—all of the provisions—affirma- 
tive and prohibitive, of the amendment.” 

: The distinguished legal scholar Horace Edgar Flack, who canvassed 
newspaper coverage and speeches concerning the popular discussion 
of the adoption of the 14th amendment, asserts that: 

“The declarations and statements of newspapers, writers, and 
speakers * * * show.very clearly * * * the general opinion held in 
the North. That opinion, briefly atated, was that the amendment 
embodied the civil rights bill and gave Congress the power to define 
and secure the privileges of citizens of the United States.” #! 

It is no novel theory then to suggest that the legislative branch has 
clear authority to define and protect the rights of “citizens” and to 
declare that among these rights is the right to full and equal enjoy- 
ment of public accommodations. : 

Representative Jonathan Bingham, who may without exaneerntion 
be called the James Madison of the 14th amendment, since he wrote 
virtually all of it, pointed out that before the ratification of the 13th 
and 14th amendments it was forbidden by law and custom “to hel 
a slave who was ready to perish; to give him shelter, or break wit 
him his crust of bread.” 

The distinguished and able Bingham would not concede for a 
minute that the 14th amendment left Con powerless to act 
seme individuals who deny rights to free citizens. These are his 
words: ee 

‘Who dare say, now that the Constitution has been amended, that 
the Nation cannot by law provide against all such abuses and denials 
of right as these in States and by States, or combinations of persons?” ** 
(Emphasis supplied.]} a | 

Since clauses 2, 3, and 4 of the first section of the 14th amendment 
speak only of what a State may not do, it is patently clear that the 

ederal Government may move against “combinations of persons” 
only by virtue of the affirmatively stated citizenship clause and section 
5 which gives Congress the power to enforce that clause. 

It is small wonder then that oom says in his treatise on ‘“‘Consti- 
tutional Limitations” (5th ed., p. 359, star p. 204:) 

“The most important clause in the 14th amendment is that part 
of section 1 which declares that all persons born or naturalized in the 
United States and subject: to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. This provision 
a properly pus an end to any: question of the title of the freedman 
and others of their race to the rights of aang A ions fas 

Mr. Dawes, a Member of the 39th Congress which adopted the 14th 
amendment, pisced an oqually high value on the citizenship clause 
of that amendment: ' in : at! oe. oe 

“After the bloody sacrifice of our four years’ war, we gave the most 
grand of all these rights, privileges, and immunities, by one single 
amendment to the Constitution, to four millions of American citizens 
who sprang into being, as it were, by the wave of a magio wand. 
Still further, every peyton born on the soil was made a citizen and 
clothed with them all.” we 4 | af 

% Op. clt., note 2. ‘ ae 2 se 
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ee eo BBY; a 
_ “Tt is all these,’ Mr Speaker, which are comprehended in the words 
‘American citizen,’: and it is to protect and to secure him in these 
rights, privileges, and immunities this bill [a civil rights measure] 
is before the House.”* ~~ eee _ 
-- Senator Howard was a coauthor of the 14th amendment in that it 
was a Howard modification that added thé citizenship clause to that 
amendment.. He gave an apo tent speeth on May 23,° 1866; ex- 
plamning -what he had -intended to: accomplish. In summarizing 
enator Howard’s words; the Bostord Daily Advertiser declared: - 
- «The firet: clause of the. first section was intended to secure to the 
citizens ‘of all the States the privileges which are in their nature 
_furidamental, and which belong of right to: all persona in ‘a free gov- 
ernment. -There was now no power in the Constitution to enforce 
its guarantees of thoserights. ‘They stood simply as declarations * * *. 
The great object of the first section, fortified by the fifth, was to * * * 
throw the same shield over the black man as over the white, over the 
humble.man as over the powerful.” - Pr aegis  e 

‘have said that the scope and purpose of the 14th amendment 
must be gathered from the histéry of the times. Perhaps nothing 
indicates more clearly the scope of that amendment than the nature 
of the civil rights statutes approved by the men who actually framed 
the constitutional modification. ee : 

’ As an appendix to this section there will be a’short: survey of these 
laws, the nature of which spotlights the original understanding of the 
14th amendment. — . iz 
::Oné can cull from: these legislativé enactments the peripheral 
intendments of the framers of the 14th amendment.. It must be 
remembered that these civil rights acts above mentioned wére enacted 
contemporaneously with the amendments in question by a Congress 
made'up in good measure by the framers of these same amendments. 
- That the courts at.subsequent times limited some of. these enact- 
ments does not detract from the question of what was intended by the 
framers... The réstrictive actions of the courts ¢an be explained as the 
procure of many forces-—not the least of which was a-feeling expressed 
cy Eresident Johnson and implied by Mr. Justice Bradley that the 

ngress was becoming inordinately powerful. The court undertook 
to redress the balance. . =< - so on 

- Another most important force at work was the oft-mentioned but 
clearly. erroneous impression that. oppressed Negroes had remedies 
available from the'State. Cee: ek he ek 

-.One can réadily see how a court, operating under these assumptions, 
a think the power-balance of dominant importance... 

' Add :to: this consideration the fact that: most of the statutes in 
question imposed criminal penalties for situations involving issues. of 
morality and.one can lend some sympathy to judicial ‘hesitancy. 
But, however. these decisions: may -be: viewed, “the court ‘departed 
from the familiar rale requiring, in the interpretation of constitutional 
provisions, that full effect be given to the intent with which they were 


adopted.”.:(Justice Harlan, dissenting in the Civil “Rights ‘oases, 


103:U.S..3,-26.): . 


“ Despite the fact that: much of this legislation was born of-that 


% Congressional Globe, 424 Cong., Me) sees, Bt, LPT, PAT AM 
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vengeful spirit which to no small degree envenomed the Reconstruction 
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é 
era (see Screws v. U.S. 25 US. 91, ey Uotey . +s fit} was 
worded to serve as a basis for safeguarding the righte of citizens, 
black or white, in all parts of the country. The rigats singled out 
for protection were, with few exceptions, rights that enlightened 
persons have always regarded as fundamentally important to a citizen 
in a free society. Sectional malice and partisan hatred may have 
played their part in bringing about the enactment of these laws. But 
on their face they did no violence to the democratic poneipte ene 
offered many possibilities for constructive use in furthering the cause 
of individual rights.” (Carr, “Federal Protection of Civil Rights,” 


p. 40.) 

The fact that the Supreme Court gave too narrow an interpretation 
of the 14th amendment, where the rights of citizens are involved, has 
been recognized by the Court itself. . hae ea 

Mr. Justice Moody, speaking in the name of the Court in the famous 
case of Twining v. New Jersey (211 U.S..78) said of the Slaughter 

ouse Case: ot, & a eee fe 
“Criticism of this case has never entirely ceased, nor has it ever 
received universal assent by members of this Court. Undoubtedly, 
it gave much less effect to the 14th amendment than some of the 
pu lic jmen active in framing it intended, and disappointed: many 
others.” . Se ibee On © hm, oy te Rete i 

On the other hand, he said; if the views of the minority had Pe 
vailed, it is easy to see how far the authority and independence of the 
States would have been diminished.: =. -.- 0 23 a. 

In effect‘ Justicé Moody was saying we did not give the 14th amend- 
ment the effect-it-was supposed to have because it would give too 
much power to Congress. - WOE cgi ptpets DES SR ci eect eR rae es 

: The argument, if a valid one, was one which ‘ought to-have been 
addressed to Congress when the amendment was discussed, or to the. 
State legislatures when considered for ratification. ».It-has no place 
in any court of.law.when the: language of the Constitutioh under 
study contains no sopaty. If the effect of the 14th amendment 
was to greatly enlarge the power of Congress it was sd ‘because: the 
American people had thus decreed and it was not:the function of the 
Court to dofeat:their will, <2... 2280 a ee 

Both the majority and minority in the Slaughter ‘House cases were 
wrong. - The true intention of the framers of.the 14th amendment 
was to place all civil-rights under the Federal: Government but only 


to the extent of preventirg.infringement by discrimination.™ © . ii - 


-It should. be.made unmistakably cleat that I have-referred to the 
Slaughter House cases only to show how’ the Supremé Court has gone 
auey in failing to give the 14th amendment: thé full iitendment of 
1 ramere. ..°..; : ee eee ak ee ee Ce Ss Se 

SlaugMer House déalt with the second.clause of: the 14th amend-. 
ment, the pes and immunities” clause, which is not. affirma-- 
tively: ate - Pe the citizenship clause, around which’ my’ entire 

pument'fevolvés,. re et re ee the te teers 
- One last word about the Slatghér House cases before we return to the 
eee tna PB Steet Yeo tee athe oo Vd OB - 

«We-have disouséed the narrow: interpretation. the Supremé Court. 
gave the “privileges and immunities” clause in those casei. It 'is ; 
Interesting to note, however, that about 2 years earlier an entirely - 
“WBee “Goverarbent by Judielary,"' Louls B, Boudin,pi, 

! 96-088 O-64-—pt, $8 | 
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different view had been taken by Mr. Justice Woods, who was holdin 

a circuit court in the southern district of Alabama. The decision o 
this court is striking and takes into full account the objectives of the 
men who wrote the 14th amendment. What, asks the Justice, are the 
pe vlegee and immunities of citizens of the United States? He gives 

8 response: 

_ “They are undoubtedly those * * * which belong of right to the 
citizens of all free States, and which have at all times been enjoyed by. 
the citizens of the several States which compose this Union from the 
time of their becoming free, independent and sovereign.” * 

Certainly it can be said that from the inception of the Union, 
citizens have had a right under the common law to partake of the 
advantages of public accommodations. Slaves, no, but citizens, yes; 
and by virtue of the 14th amendment the one-time slave became a 
citizen. 

Chief Justice Taney, who was no great champion of human rights, 
declared that citizens had the right “to go where they pleased at 
every hour of the day or night.” 

s American citizens, all of us have the free and absolute right to 
move about frealy in this great country of ours. No State or indi- 
vidual can interfere with this right without becoming subject to 
possible Federal sanctions. This right, flowing from the very nature 
of ne national existence, has received the protection of our Federal 
courts. | 

As early as 1868 the Supreme Court held that a citizen had a right 
to pass freely through each of the several States (Crandall v. Nevada, 
6 Wallace 361 (1868). | 

It ought to be remembered that the Crandall case arose before the 
adoption of the 14th amendment. Subsequent to the 14th amend- 
ment, the Supreme Court in Edwards v. California (314 U.S. 160 
(1941) reaffirmed this right to pass freely from State to State. 

Mr. Justice Jackson, in a concurring opinion in that case, expressed 
the same view which I hold with respect to the administration’s 
civil rights bill. 

After other members of the Court had sought to protect Edwards’ 
rights within the scope of the commerce clause, Justice Jackson noted 
that ‘to hold that the measure of his rights is the commerce clause is 
likely to result eventually either in distorting the commercial law or 
in denaturing human rights.” | 

He then stated that it was a privilege of citizenship of the United 
States to. enter any State of the Union, either for temporary sojourn 
or for the: establishment of permanent residence therein and for 
geting reawtent citizenship thereof. 

In the words of Justice Jackson, “If national citizenship means 
less than this it means nothing. * * *” (See also Twining v. Nid., 
211 U.S.:78 at 97.) 38 oe 

Taney, who spoke for the majority of the court in the Dred Scott 
decision, had in earlier cases (Passenger cases, 7 Howard 283, 202) 
said that: “We are all citizens of the United States; and as members 
of the same community, must have the right to pass and repass 
through every part of it without interruption, as freely as in our own 
States.” 

0.8, v. Hell, 26 Pod. Cases 70, 8t, 82. 
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And from the language of Chief Justice Fuller in Williams v. Fears 
(179 U.S. 270, 274): “Undoubtedly the right of locomotion, the 
right to remove from one place-to another according to inclination, 
is an attribute of personal liberty, and the right, ordinarily of free 
transit from or through the territory of any State, is a right secured 
by the 14th amendment and other provisions of the Constitution.” 

Therefore, clearly, the right I seek to protect is a right of long- 
tenis judicial recognition, 

The declaration of citizenship in the 14th amendment had a col- 
lateral effect on rights of persons arising out of residence in a State. 
Prior to the 14th amendment, a citizen of one State going into another 
State was to enjoy all tho price: and immunities of the citizens of 
the host State by virtue of article IV, section 2, of the Constitution. 
But the Dred Scott decision denied that a Negro had such citizen- 
ship as would entitle him to all the privileges and immunities of the 
host State. So article IV, section 2, came to mean that every white 
citizen of one State shall have all the privileges and immunities of 
the white citizens of the several States. But, the 14th amendment 
abolished this distinction and now any citizen of any State shall be 
accorded the privileges and immunities of the citizens, be they black 
or white, of the soveral States. 

Since our Constitution does not recognize such concepts as black 
citizen and white citizen, a Negro traveling from State to State 
shall have the right to the full and quy enjoyment of all the privileges 
extended to any citizen of the host State. ; 

We have seen that the right to use inns and other places of public 
accommodation was a fundamental common law right. We now 
come to the question of how that right is related to other rights. 

Clearly, the liberty to move about in this grand Nation of ours 
could not be exercised were it not for the availability of food and 
lodging at the convenience of the traveler. Where persons are denied 
food and lodging because of their race an arbitrary and irrational 
barrier is thrown across the road of travel, and these persons are effec- 
tively deterred from exercising this basic liberty. The incidental 
side effects to such deterrence are varied and of national concern. 

The mobility of labor is impaired and unemployment in single areas 
grows inordinately high. 

_ Education and the quest of knowledge are impaired because all our 
citizens cannot seo our great country; they are not permitted to sow 
the varied seeds of our national character; nor are they able to reap 
the vast rewards of our geographical treasury. age 

Interstate commerce is burdéned. But, all these harms are only 
incidental to the fact that an essential national right of one of our 
citizens is denied hin solely because of his race. _. . 

Public accommodations are pu vieacs extended, generally, to all 
citizens of the several States. History has considered as an essential 

rivilege of any citizen the equal privilege of trade and commerce. 


he common law recognized this fact and offered- wnforcement- 


it 

With the advent of slavery, somé of our States saw fit to negate the 
common law. I have no doubt that but for slavery the law of most, if 
not all, of our several States would support this privilege today. In 
some 32 States the law does support that principle, The other States 
have historical familiarity with the principle and I am sorry they have 
chosen not to follow its dictates. 
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.Congress has the power to protect a Federally created right from all 
adverse forces. That Congress has this power was implied in Collins 
Mean (341 U.S. 651) and-sustained in Reese’s case (92 US. 

& Su 
“Rights and immunities created by, or dependent upon, the Con- 
stitution of-the United States can be protected by Congress. The 
form and the manner of Petteouon may be such as Congress in the 
legitimate exercise of its legislative discretion shall provide. These 
may be varied to meet the necessities of the particular right to be 


pro 2. oa 
‘The fact that much of the 14th amendment speaks in terms of 
rohibitions upon the States does not negate all possible exercise of 
ederal legislative power against individual impairment of Federal 
rights. Federal power over State activities must be expressly given 
by .the Constitution because of the nature of our Federal system. 
But the very nature of government itself permits the sovereign to 
protect against all comers the rights that naturally flow from the 
sovereign’s existence. _ Con may direct prohibitions against the 
impairment of certain civil rights by individuals. This does not 
preclude the State from enacting the same prohibitions. Congress is 
not now seeking to solely occupy the field of civil:rights or trample 
upon State poses: It is only seeking to redress the infringement of 
the rights of national citizens in those instances where the States have 
failed to provide such protection:in the 100 years allowed them. . 

As Juatice Wood stated in the Hall case (supra, note 26), the 14th 
amendment is broad ay a to protect those rivileges that “(were at 
all times * * * enjoyed by the citizens of the several States * * * 
from the time of their becoming free, independent, and sovereign”’ until 
the time of the adoption of the 14th amendment. ‘Among these rights 
were the right to obtain food and lodging in a public establishment 
and the right to travel arid enjoy all privileges of trade and commerce. 

That the objectives of my bill are legitimate and soundly based 
on the constitutional powers of Congress itself is self-evident. With 
13thand ‘14th amendment protections joined together, equal access 
to all the pubilo accommodations enumerated in the bill becomes a 
valid legislative objective and Federal enforcement of this goal is 
clearly necessary and proper. (aes Ai 

-T hold, and it has long been held, that positive rights and privileges 
were-intended to be secured ‘and were in fact secured by the 14th 
amendment (Strauder v. West Virginia,.100 U.S. 303 and Ez Parte 
Virginia, 100 U.S. 339). ao ea oe 
.. The’argument that the amendment contains only Pini ations upon 
the States entirely overlooks the language of the first clause of the 
first section which declares: «6 |. 3. | ae 
: “All persons born or naturalized in the United States, and subject 
to.the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside” = ss te ee 
‘Through. this clearly affirmative provision, ‘Congress, by virtue of 
section 5 of' "the 14th amendment, may pass legislation of.a direct and 
primary-natire ro roles and enforce that status of citizenship.and 
‘all ite attenddatrightes) © 7.0 2 eto 
“Bee also Brewer, Hoste Schoot District Nv. 44,238 Fed. 24 Ot. ‘This stands fot the ope tat 
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Senator Howard, the author of the citizenship clause of the 14th 
amendment, saw its purposes to be large and magnificent. He 
described the crowning glory of the 14th amendment in these words: 

“We desired to put this question of citizenship and the rights of 
citizens and freedmen * * * beyond the * * * power of gentlemen 
* * * who would pull the whole system up by the roots and destroy 
it, and expose the freedmen again to the oppressions of -their old 
masters.’’ 78 _ ; 

SUBAPPENDIX 


ENACTMENTS PURSUANT TO THE 14TH AMENDMENT BY CONGRESSES 
CONSTITUTED BY MANY OF THE FRAMERS OF THAT AMENDMENT 
Within the historical context of the post-Civil War period, the 14th 

amendment might be viewed as a device to perfect and clarify the 

constitutional demands of the 13th amendment... : 

_, As Ihave previously pointed out, the 13th amendment was intended 

to have a much broader impact than the abolition of institutionalized 

slavery—the economic system. Not onl wes this purpose clearly 
stated in the language ot the amendment itself, but legislation passed 
pursuant to the amendment was sweeping in scope, ; 

- On March 13, 1866, Congress passed a bill known as the Civil 

Rights or Enforcement: Act. Entitled “An act to protect all persons 

in the United States in their civil rights, and furnish the means of 

their vindication,” *.it- was aimed at outlawing the “black codes.” 
persons born in the United States were, declared citizens thereof. 

The bill further sought to provide equélity among the races as to their 

rights to make and enforce contracts, to sue, be parties, give evidence 

and inherit, Pee lease, sell, hold and convey. real and personal 
roperty and “‘to full and equal benefit of all laws and, proceedings 
or the security of person and property.” In several of its pro sions, 
the bill was remarkably parallel to the 14th amendment, but it’ pre- 
dated that amendment. ee ee Se ee ae 
When the bill was 6 presented to President Jolinson for his signature, 
he returned it, vetoed. He objected to the bill on the several grounds 


t Spee “at Se Ae aise , : ig Soba 
1) The Negroes were too newly freed to ess the requisite quali- 
Past ns to entitle them to all rial pak tt immunities of pldsens 
of the United States. _ Paes ee 

_ @. The civil rights enumerated in the bill were already secured to 
all aliens, and it might be assumed that they were already secured to 


Piece ee well a gh it oak | | 
(3) Tf the principle of the bill were admitted, Congress could legis- 
late against racial discrimination with regard to voting, office holding, 
jury service and the like. ’ : , cae 

4) former Fedéral-State power relationships would be unduly 
uprooted. . a Mens ich oh a Age ae? 

Congress completely rebuffed Johnson's -objections. The Senate 
repassed the bill by a vote of 33 to 15; the House of Representatives 
oe it by a vote of 122 to 44 and the bill became law on April 9, 


However, Congress, to eliminate reasonable doubt as to the consti- 
tutional basis for this bill, undertook within 2 months to frame the 14th 


oe 4 +9 OH +p Ps 
mites seen ist sees., 3th Cong., p. 2808. 
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amendment.” The 14th amendment passed the Senate on June 8, 
1866, the House of Representatives on June 13, 1866, and ratification 
was completed on July 9, 1868. Upon ratification the Civil Rights 
Act of 1866 was reenacted, The adoption of the 14th amendment and 
the reenactment of the Civil Rights Act of 1866 do not demonstrate 
the inadequacy of the 13th amendment for the purposes sought of it 
by Congress. Rather, these events demonstrate that the 13th and 
14th amendments read together empower the Congress to carry out 
the many aims and purposes expressed during the formulation of these 
amendments. 

Thus, the adoption of the 14th amendment did more than provide a 
constitutional basis for one civil rights act. It was adopted ‘‘to 
obviate objection to legislation of a similar character, extending the 
protection of the National Government over the common rights of all 
citizens of the United States. Accordingly, after its ratification 
Congress reenacted the act, under the belief that, whatever doubts 
may have previously existed of its validity, they were removed by 
the amendment.” , 

‘A brief survey of contemporaneous post-14th amendment civil 

ights acts will further indicate the congressionally intended scope of 
that amendment. — | 

The second Civil Rights or Enforcement Act was passed by Con- 
gress on May 31, 1870. It was later amended by the act of Februar 
28, 1871. Both acts were designed to implement the 14th and 15t 
amendments by providing Federal machinery to supervise elections 
in the States. Stiff penalties were provided for interference with the 
exercise of the franchise based on race or color. __ 

An act of April 20, 1871, the Ku Klux Klan Act, penalized private 
action, under color of law, which deprived persons of their rights under 
the laws or Constitution of the Unitéd States. The bill levied penal: 
ties for conspiracy to overthrow the Government of the United States 
or to prevent the execution of its laws, and authorized the President to 
use military force to suppress unlawful action when States were unable 
or unwilling to prevent interferences with citizens rights or the 
obstruction of the Federal Government processes. | 

The Civil Rights Act of March 1, 1875, was designed to guarantee 
the Negroes equal accommodations with white citizens in all inns 

ublic conveyances, theaters, and‘other places of amusemént. Refusa 
by private persons to provide such accommodations was declared to be 
s misdemeanor, and injured parties were given the right to sue for 

amages, Meee 

. Two other acts, the Slave Kidnaping Act of May 21, 1866, and the 
Peonage Abolition Act of March 2, 1867, madé criminal kidnaping 
any person with the intention of placing him in slavery or otherwise 
reducing a person to a condition of involuntary servitude. 


™ Knovits and Leskes, "A Century of Civil Rights,’ p. 51. 
31 Mr, Justice Fields, Seughter House cases (16 Wall. 96, 97). 
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ie Ben S. 2037 


IN THE SENATE OF THE UNITED STATES 


Avavat 9, 1963 


Mr. Prouty introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary 


A BILL 


To provide for the protection of certain rights of citizenship, the 
free exercise of certain payeeae of citizenship, and the benefit of 
certain immunities of citizenship. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited 
as the “Citizenship Act of 1963”. 


DECLARATION 


The slave is gone. The whip that scourged his flesh—the chain 
that gouged him hand and foot—one hundred years of suffering—all 
these are gone. . 

Yet the heirs of his body are not free. | 

The child of the slave and the child of his child aré less ‘than aliens 
in the country of their birth; they are of a land that is not theirs. 

Leashed by-law, corded by custom, pilloried by prejudice, they 
stand pinioned in a twilight zone between servitude and liberty. 

The things that were this Nation’s to protect we left unguarded as 
conscience did desert us all. _sis - 

That of the covenants we made with them? Ss 

Privileges, Immunities. Citizenship—the bundle of all rights— 
the thing we prize the most.. These are not the hollow words of 
hollow men. per 

Although they lie in sleek wood moss grown, we should uncoffin 
-them in order that they may catch that sweet glimpse of promised 
fue Wa ade is neither caste nor class—where men pass freely and 
odge at will. . 

The child of the slave and child of his child, shall cast off the badge 
of bondage they still wear. America can be more than shadow host. 

Republic, scarred thy face no longer be. Man will be what man 
was meant to be. BOA da GEM. tate rr ee 

Secrion 1. (a) All citizens shall be entitled to the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, 

1 3 : ‘i 83 y 
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and accommodations of public establishments free from discrimination 
or segregation on account of race, color, religion, or national origin, 
where such discrimination or segregation— 

(i) is 4 vestige of historical outgrowth of the slavery sought to 
be abolished by the thirteenth amendment to the Constitution 
of the United States, or _. 

(ii) serves to deny or bnpair the right of any citizen or group 
of citizens to travel freely from State to State or within a State 
or to deny or impair any .privilege incidental to such travel 
where such a practice would unduly burden the effective exercise 
of the right to travel, or | 

(iii) serves to deny or impair any right or incident of citizen- 
ship protected by the fourteenth amandment to the Constitution 
of the United States. 

(b) As used in subsection (a) of this section the term “public 
establishments” shall include the following: : 

(i) any hotel, motel, or other public place engaged in furnishing 
lodging to transient guests, including guests from other States 
or traveling from State to State; or 

(ii) any motion picture house, theater, sports arena, stadium, 

exhibition hall, or other public place of amusement or entertain- 
ment which customarily presents motion pictures, performing 
groups, athletic teams, exhibitions, or other sources of entertain- 
ment; or _ 

(iii) any retail shop, department store, market, drugstore, 
gasoline station, or other public place which keeps goods for sale, 
any restaurant, lunchroom, lunch counter, soda fountain, or 
other public place engaged in selling food for consumption on the 
bre, and any other establishment where goods, services, 
acilities, prin rkes advantages, or accommodations are held out 
to the public for sale, use, rent, or hire. ino ee 

(c) The provisions of this title shall not apply to an establishment 
not open to the public. : 


PROHIBITION AGAINST DENIAL OF OR INTERFERENCE WITH THE RIGHT 
TO NONDISCRIMINATION . 


Sec. 2. No person shall (a) withhold, deny, or'attempt to withhold 
or deny, or deprive or attenipt to deprive, any citizen of any right or 
privilege secured by section 1, or (b) interfere or attempt to interfere 
with any right or privilege secured by section 1; or () intimidate, 
threaten, or coerce any person with a purpose of interfering with any 
right or privilege secured by section 1, or (d) punish or attempt to 
punish any citizen for exercising or attempting to exercise any right or 
privilege secured by séction 1, or (e) incite or aid or abet any person 
to do any of the foregoing. a - . 


CIVIL ACTION FOR PREVENTIVE RELIEF 


._ Sec. 3. (a) Whenever any person has engaged or there are reason- 
able grounds to believe that any person is about-to engage in any act 
or practice prohibited by section 2, a civil action for preveritive relief, 
including an application for a permanent or temporary injunction, 
restraining order, or other order, may be instituted (1) by the citizen 
aggrieved, or (2) by the Attorney General for or in the name of the 
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United States if he certifies that he has received a written complaint 
from the citizen aggrieved and that in his judgment (i) the citizen 
aggrieved is unable to initiate and maintain appropriate legal pro- 
ceedings and (ii) the purpose of this title will be materially furthered 
by the filing of an action. 

(b) A citizen shall be deemed unable to initiate and maintain a ai 
priate legal proceedings within the meaning of subsection (a) of this 
section when such citizen is unable, either directly or through other 
interested persons or organizations, to bear the expense of the litiga- 
tion or to obtain effective legal representation; or when there is reason 
to believe that the institution of such litigation by him would jeopard- 
ize the employment or economié standing of, or might result in injury 
or economic damage to, such citizen, his family, or his property. 

(c) In case of any complaint received by the Attorney General 
alleging a violation of section 2 in any jurisdiction where State or 
local laws or sy Srpeuantin appear to him to forbid the act or practice 
involved, the Attorney General shall notify the appropriate State 
and local officials and, upon request, afford them a reasonable time 
to act under such State or local laws or regulations before he institutes 
an action. Compliance with the foregoing sentence shall not be 
required if the Attorney General shall file with the court a certificate 
that the delay consequent upon such compliance in the parneues 
case would adversely affect the interests of the United States, or 
that, in the particular case, compliance would be fruitless. 

() In any case of a complaint received by the Attorney General, 
including-a case within the scope of subsection (c), the Attorney 
General shall, before instituting an action, utilize the services of any 
Federal agency or instrumentality which may be available to attempt 
to secure compliance with section 2 by voluntary procedures, if in 
his judgment such procedures are likely to be effective in the cir- 
cumstances. a 


APPENDIX C. 


et a 8. 1732 


IN THE SENATE OF THE UNITED STATES 


Referred to the Committees on -.--..-.--.--..---.--------------------- and 
ordered to be printed. 


AMENDMENTS 


Intended to be proposed by Mr. Proury to the bill (S. 1732) to elimi- 
nate discrimination in public accommodations affecting interstate 
commerce, viz: 

On page 5, Deqinning with line 1, strike out all through line 3 on 
page 7, and insert the following in lieu thereof: 


RIGHT TO NONDISCRIMINATION IN PUBLIC ESTABLISHMENTS 


Sec. 3. (a)(1) All citizens shall be entitled to the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, 
and accommodations of any public establishment free from discrimi- 
nation or segregation on account of race, color, religion, or national 
origin, where such discrimination or segregation— 

A) is s vestige or historical out-growth of the slavery sought 
to be abolished by the thirteenth amendment to the Constitution 
of the United States, or 

(B) serves to deny or impair the right of any citizen or group 
of citizens to travel freely from State to State or within a State, 
or to deny or impair any privilege incidental to such travel where 
such a practice would unduly burden the effective exercise of the 
right to travel, or 

C) serves to deny or impair any right or incident of citizen- 
ship protected by the fourteenth amendment to the Constitution 
of the United States. 

(2) All persons shall be entitled, without discrimination or segrega- 
tion on account of race, color, religion, or national origin, to the full 
and equal enjoyment of the goods, services, facilities, privileges, 
advantages, and accommodations of any public establishment which 
is engaged in interstate commerce. 

(b) For purposes of subsection (a), the term “public establishment” 
means any establishment which holds itself out as offering goods, 
services, facilities, privileges, advantages, or accommodations for sale 
to, use of, or rent or hire by, the public, including but not limited to 
the following: 
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(1) any hotel, motel, or other public place engaged in furnishing 
lodging to transient guests; ~ 

(2) any motion picture house, theater, sports arena, stadium, 
exhibition hall, or other public place of amusement or entertain- 
ment; and 

(3) any retail shop, denver store, market, drugstore, 
gasoline station, or other public place which keeps goods for sale; 
ane restaurant, lunchroom, lunch counter, soda fountain, or other 
public place engaged in ports food for consumption on the 
premae and any other establishment where goods, services, 

acilities, privileges advantages, or accommodations are held out 

to the public for sale, use, rent, or hire. 

(c) For purposes of subsection (a), a public establishment is engaged 
in interstate commerce if— 

(1) in the case of @ public establishment described in paragraph 
(t) of subsection (b), such establishment is engaged in furnishing 
lodging to transient guests which include guests from other 
States or guests traveling in interstate commerce; 

(2) in the case of a public establishment described in paragraph 
(2) of subsection (), such establishment customarily presents 
motion pictures, performing groups, athletic teams, exhibitions, 
or other sources of entertainment which move in interstate 
commerce; and 

(3) in the case of a public establishment described in paragraph 
(8) of subsection (b), if— 

(A) the goods, services, facilities, privileges, advantages, 
or accommodations offered by such establishment are pro- 
vided to a substantial degree to interstate travelers, : 

) a substantial portion of any goods held out to the 
public by such establishment for sale, use, rent, or hire has 
moved in interstate commerce, 

(C) the activities or operations of such establishment 
otherwise substantially affect interstate travel or the inter- 
state movement of-goods in commerce, or -— 

(D) such establishment is an integral part of a public 
establishment which is engaged in interstate commerce. 

For purposes of this subsection, the term “integral part’ means 

hysically located on the premises occupied by an establishment, or 
ocated contiguous to such premises and owned, operated, or con- 
trolled, directly or indirectly, by or for the benefit of, or leased from 
the persons or business entities which own, operate or control an 
establishment. 

(d)_ For the purposes of this section, the term ‘State’ includes thé” 
District of Columbia. j 

e) The proverons of subsection (a): shall not apply to a bona fide 
private club or other establishment not open to the paps except to 
the extent that the facilities of such club or establishment are made 
available to customers or patrons of a public establishment to which 
the provisions of subsection (a) apply. 

Amend the title so as to read: “A bill to prohibit discrimination 
against any person on account of race, color, religion, or national 
origin in public establishments, if such discrimination or segregation 
denies to any citizen certain rights, privileges, and immunities of 
citizenship, or if such public establishment is engaged in interstate 
commerce.” 
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‘The Twilight of State Action 
JERRE S. WILLIAMS* | 


It was in 1883 that the United States Supreme Court undertook to 
delineate the scope and application of the critical first section of the four- 
teenth amendment. This was done in a group of five cases, decided at 
once, which have come to be known as the Civil Rights Cases.‘ The firm 
and clear majority opinion of Justice Bradley and the powerful and ap- 
pealing opinion of Justice Harlan in dissent have become constitutional 
classics. Any consideration ‘of the requirement that there be govern- 
mental action against an individual for that individual’s constitutional 
rights to be asserted, at least as to most individual constitutional liberties, 
stems from the Court’s opinion in the Civi! Rights Cases. Inquiry into the 
modern development of the doctrine of state action must begin with this 
leading ca case. 


TL Tue Gwin Risirrs CASES ; 


The five cases which make up what.we have come to know as the Civil 
Rights Cases involved the constitutional challenge of the Civil Rights Act 
of 1875*, This law of Congress prohibited racial discrimination on public 
conveyances, in inns, atid in theaters and other places of public amuse- 
ment. The statute carried with it civil and criminal penalties, Two of the 
five cases involved refusing Negroes accommodations in inns, two other 


* Professor of Law, Uaiversy of Texas. 

1109 U.S..3 (1883 ; 
- 2A few individual ‘Liberties are not dependent upon governmental site “s in the 
thirteenth amendment prohibition against involuntary servitude where it is well estab- 
lished that a private citizen can violate the constitutional prohibition. Bailey v. Alabame, 
919 U.S, 219 (1911). Interference by private citizens with the rights of other citizens to. 

vote in, congressional eléctions is a violation of Article I, Section'4 of the Constitution. 

United States v. Classic, 313 US. 299, 315. toe Ex pate ee 110 US. 6s! 
(4884) ee 
1. SAR of March 1, 1875, 18 Stat 3¥ (4876). 
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cases involved refusing Negroes admission to theaters, and the fifth case 
involved refusal of a railroad to supply transportation to Negroes. 

The United States Supreme Court held the Civil Rights Act unconsti- 
tutional as it applied to compelling these privately owned and operated 
facilities to be made available without racial discrimination. In reaching 

‘this conclusion, Justice Bradley, for the Court, read the first section of the 
fourteenth amendment literally. Since the words in terms provide that 
“no State" will deprive any person of life, liberty or property without 
due process of law, a private deprivation of life, liberty, or property by an 
individual was not in violation of the constitutional provision. The key 
words of zueuce Bradley's opinion, austed: so often as to be now quite 
familiar, are 


Itis state action of a particular. character that is prohibited. Indi- 
vidual irivasion of individual rights is not the subject-matter of the 
Amendment. It has a deeper and broader scope. It nullifies and 
makes void all State legislation, and State action of every kind, « 
which impairs the. privileges and immunities of citizens ‘of the 
United States, or which injures them in life, liberty or property . 
without due process of Jaw, or which denies to any of them the . 
equal protection of the laws.‘ 


If the first section of the fourteenth amendment was not limited to state 
action in derogation of individual rights, Justice Bradley reasoned, the 
effect of the fourteenth amendment would be to destroy the federal sys- 
tem: At two different places in his: opinion, he stresses the assertion that 
if the amendment were designed to allow federal legal protection of indi- 
viduals against other individuals, this would enable Congress to enact a 
detailed code of laws governing all conduct by persons whether they had 
any official status or not.* In the view of the Court, this would have meant 
that all-criminal law would now have been subject to federal control, aid 
it would follow that much of the civil law would also | have been within 
the scope of the federal power to legislate. 

Taken without limitations, and without tonidecation of the back- 
ground of the amendment;.this logic of the majority opinion would appear 
unanswerable.’ Yet, ‘historical study of the origins of the fourteenth 
amendment in the reconstruction days indicates that the framers had 
something much broader in mind than a federal power simply to prohibit 
official state intrusion upon constitutional rights, It is likely that the 


© 409 U.S. 3, 11 (1883). 
8 id. at 13,14 
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framers of the amendment envisioned a power in Congress to insure that 
the care of the civil rights of the recently emancipated Negroes would be 
firmly in the hands of the federal government, regardless of ‘the source 
of the threat to those rights.* It was the Court, through these Civil Rights 
Cases and other cases decided at about the same time,’ that trimmed the 
scope of the fourteenth amendment down to its present dimensions, From 
some sources there is even today significant criticism of the broad sweep 
of the fourteenth amendment,‘ yet historians tell us that the amendment 
as it has been applied is far less sweeping i in scope that the framers in- 
tended.? . 

. Justice Harlan, j in his dissent," first made it clear that a literal reading 
of the first section of the fourteenth amendment does not demand that it 
be limited to those intrusions upon individual rights which are govern- 
mental, He made reference to: the. -wording which establishes that all 
persons born and naturalized in the United'States are United States citi- 
zens. Then he reasoned that freedom from racial discrimination in public 
accommodations was an attribute of United States citizenship, Such an 
attribute would be subject to the protection of the Congress under section 
five of the amendment, which enables federal legislation. 


SNe De an ere ere ec Ee a Cn ee NC ETT 
Frece, Tre Avoprion or tite Fouathanrn ANenpMenr (1908); Frank & Munro, 
The Original Onderstanding of "Equal Protection vof the Laws)" 50 ae L. Rev 


Gaited States v. Herris, 106 US. 629 (1883); United States y. ‘Reese, 92 US. o14 
(1876); United States v. Cruikshank, 92 U. s. $42. (1875); Slaughter-House Cases, 83 
U.S. (16 Wall.) 36 (1873). 

. §The more controversial of the recent Serine Court cases which are criticized as 
unduly broad in protecting individual liberties under the fourteenth amendment ere 
well known, In addition to cases discussed elsewhere in this article are Engel v. Vitale, 
370 U.S. 421 (1962) (prescribed prayer in public schools) ; Mapp v. Ohid, 367 U.S. 643 
(1961) (illegally obtained evidence inadmissible in state court, overruling a prior 
rule); Griffin v. Mlingis, 351 U.S. 12 (1956) (requiring that transcript be furnished on 
appeal of criminal case); Brown v. Board of Educ., 344 U.S, 1 (1952). (school integra- 
tion). There are many other cases involving statutes growing out of slate opposition to 
school integration which fall into the same category. 

® The best proof is found in the various civil rights acts passed contemporaneously 
with the fourteenth amendment which were held unconstitutional by the Supreme 
Court in the Civil Rights Cases cited in note 1 supra. See also Fieor, op. cit. supra note 
6, passim; Frank & Munro, supra rote 6, passim; Caan-FeDenar-Prosection or Crvii- 
Rronrs 36 (1947): Watt & Orlikoff, The Coming. Vindication of Bt. Iustice Harlan, 44- 
‘Yu. L. Rav, 13, (1949). Justice Black thoroughly. explored the historical origins of the 
sap intice amendment in his dissenting opinion in Adamson v. Californie, 332.U.S, 46, 

68 (1947); compare Fairman, Does the Fourteenth Amendment Incorporate the Bill of 
Rights, 2 Stan, L. Bay. 5-(1949), 

10 109 U.S, 3, 26 (1683). 
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Through this analysis, Justice Harlan avoided the seemingly unan- 
swerable argument of the majority that to treat tho amendment more 
broadly than the majority was willing to do would empower the federal 
government to take over enactment of a crimnitial code applicable 
throughout the United States, together with broad powers to enact elvil 
statutes on local subjects, In contrast, it appears frott Justice Harlan’s 
opinion that he would not view the fourteenth amendment as giving the 
federal government power to enact a law prohibiting theft by one private 
person from another. This kind of truly private wrong would not be an 
interference with the rights of United States citizenship. 

- Only when the interference with a person's right was based upon dis- 
crimination of the type involved in civil liberties issues would the amend- 
ment, to Justice Harlan, become applicable and Congress be enabled to 
legislate. At least Justice Harlan showed that there was a middle road that 
the majority of the Court did not in its opinion indicate it perceived. 
Almost certainly this was the application of the amiendment intended by 
its framers. But it did not become the law, and it is not now the law. 

In the alternative," Justice Harlan then assumed that the first section 
of the fourteenth amendment required governmental action before it be- 
came applicable. But this was not seen by him as a stumbling block to 
finding violations of the Civil Rights Act by the railroads, ‘hotels, and 
theaters involved in these cases, and to finding the act as applied uncon- 
stitutional. Concerning the railroads, he stressed the degree of govern- 
mental control, the franchise, and the role that the railroads played in 
fulfilling a state function by servirig as a highway. He then treated the 
inn as analogous to the railroad under the common law obligatioiis of inn- 
keepers. Even with the more tenuous situation of ‘the theater, Justice 
Harlan found governmental action in the licensing and control which the 
government exercises over such places of amusement. So to Justice Har- 
lan, state action, if required, could be found in the actions taken by all 
three of these businesses. ee | - 

It is this latter portion of Justice Harlan’s dissenting opinion which 
lives on and has gradually beconie more and more vital with the passing 
of the years. Many cases, some of which will be discussed in more detail 
later, have now firmly established the proposition that private individuals 
can be so enfranchised or so regulated by the government that in pur 
suing their own activities they are fulfilling a governmental function. 
From this recognition it follows that the state can become involved in the 
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actions of persons who are not actually employed by the state but are 
acting in a sanctioned capacity of one kind or another. Obviously, draw- 
ing this line is a difficult task in many instances, The necessity for draw- 
ing this line has occasioned much of the constitutional litigation involving 
state action, litigation which will be the subject of later discussion. 

The Civil Rights Cases, then, are the leading cases which set the pat- 
tern of the application of the fourteenth amendment. More broadly, the 
impact of the requirement of state action as developed in the Civil Rights 
Cases and those preceding and following them is the key to the under- 
standing of most of the individual liberties guaranteed in the Constitu- 
tion, whether against inroads by state or federal government. The same 
requirement of governmental action is found in the first amendment 
concerning freedom of speech and religion, in the fifth amendment due 
process clause, and indeed throughout the Bill of Rights. 

Almost all of those traditional American liberties which we espouse 
are liberties protected against the action of the government, state or fed- 
eral, and not against the action of the individual. When one private person 
steals property from another, there is no violation of a constitutional right. 
The property of the person unquestionably has been taken without due 
process of law. But the government has not done the depriving, and the 
local criminal law is applicable. On the other side of the coin, the con- 
fiscation of the very same property by the government without just com- 
pensation is a clear violation of a constitutional right. If done by the fed- 
eral government, it is a violation of the fifth anrendment; if done by the 
state, it is a violation of the fourteenth. The theme of this article, then, is 
to explore the modern implications of the definition of our individual 
freedom in terms of constitutional prohibitions against intrusion by the 
government. : 

While the Civil Rights Cases are leading with respect to this issue, they 
certainly did not freeze the law into an unchangeable mold, It is now ele- 
mentary that the concept of state action has been a developing and quite 
broadly growing one. There follows, first, a summary of the leading 
cases which represent this development of growth and broadening. After 
this, thero will be an evaluation of the modern concept of state action as 
it applies in the situations which are of current concern in constitutional 
law. 


Il. Tre DEVELOPMENT OF THE STATE ACTION CONCEPT 


The growth of the concept of state action following the Civil Rights 
Cases has taken place in four directions: (A) the individual acting “under 
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color of law,” (B) the non-official individual or group acting so much 
under governmental authority as to be viewed as engaging in state action, 
(G) the concept of governmental refusal or failure to act as fulfilling the 
requirement of state action, (D) state action found in judicial enforce- 
ment of private agreements and the supervision of private relationships. 
Each of these four areas of development is discussed in turn below, 


A. Under Color of Law 


The matter of persons acting under color of state law has boen disposed 
of in a way useful to the understanding of the interpretation and applica- 
tion of the Constitution. The problem is a simple one, although its solu- 
tion has occasioned some difficulty. This is the case where a state official 
acting under his authority nevertheless departs from that authority given 
him. While still purporting to act under authority, he actually acts in 
violation of state law. The most common example of this kind of case is 
police brutality. The officer who beats a prisoner to extract a confession 
is obviously violating state law. The issue is whether the officer involved 
in such shocking and illegal conduct is actually engaged in governmental 
action for purposes of the requirements of the fourteenth amendment. 
This issue has been resolved in the affirmative, but not without recent 
dissent. . 

The Supreme Court early committed itself in the leading case of Ex 
Parte Virginia. 12 Involved was the prosecution of a state judge in Virginia 
for engaging in racial discrimination in the selection of jury panels, The 
judge had been indicted under an Act of Congress of 1875'* which pro- 
vided that any officer or other person charged with the duty of selection 
of jurors who engaged in racial discrimination would be guilty of a mis- 
demeanor. The Court upheld the constitutionality of the statute in an 
opinion by Justice Strong. While recognizing that the judge in engaging 
in racial discrimination in the selection of the jury had violated the 
“spirit” of the state law, nevertheless, the Court found the judge to be 
acting in his official capacity in selecting the jury. 

This was a practical and sensible result. Otherwise, it would become 
virtually impossible ever to find a violation of individual liberty. The gov- 
ernmental authority could always abjure the actions of the state officer 
as moving outside of his authority and as being in violation of state law. 

There has been modern indirect attack upon this principle in spite of 


18 100 U.S. 339 (1880). 
18 Act of March 1, 1875, ch. 114, § 4, 18 Stat. 336. 
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its pragmatic quality. But it did not occur until a leading modern case re- 
affirmed the doctrine of Ex Parte Virginia. This case is United States v. 
Classic'* which involved prosecutions under federal civil rights legislation 
for both fraud and.ballot-box stuffing by Democratic Party primary ele- 
tion officials in Louisiana. The action of the defendants in that case obvi- 
ously was in violation of state law. Yet the Court found that they had 
acted “under color of state law” as-required by what was then Section 20 
of the Federal Criminal Code,'* one of the Federal Civil Rights Acts passed 
in the latter half of the last century.'* The Court’s opinion, by Justice 
Stone, concerned itself very little with the logical dilemma in finding that 
a state official acting in violation of state law nevertheless was “acting 
under color of state law.” 

‘The attack upon the doctrine came in Screws v. United States" in 1945. 
Screws was a sheriff who arrested a prisoner and then beat himi to death. 
He was prosecuted under the same provision involved in the Classic case. 
That the murder of the prisoner by Screws was in violation of state law 
was obvious. The majority of the Court, relying on Ex Parte Virginia and 
the Classic case, found that the sheriff had acted “under color of state 
law.’ Justices Roberts, Frankfurter, and Jackson dissented'* on the 
ground that the statutes should not be interpreted as making a federal of- 
fense out of a situation where a state officer violates the explicit law of the 
state. They viewed the statute as providing for punishment only of those 
persons who violated federal rights under claim of state authority, and 
not those who were offending against state authority. Although both 
Justices Roberts and Frankfurter had joined with the majority of the 
Court in the Classic case, they now viewed the application of the statute 
under such circumstances as unduly broad. It should be noted that their 
objection was simply to the application of the statute, not to the constitu- 
tional power of Congress to apply a federal statute to such a case. 

" The issue came before the Court again in Williams v. United States** in 
1951, when the defendant, a private detective, who had been issued a 
special police officer’s badge to investigate some thefts from a local busi- 


16 313 U.S. 269 (1941). 

18 Civil Rights Act, 18 U.S.C. § 242 (1958). 

16 The statutory: provision in question had its origin in the Civil Rights Act of 1866, 
14 Stat, 27. The history of this section is traced in the appendix to Justice Frankfurter’s 
opinion in United States v. Williams, 341 U.S. 70, 83 (1951). 

1t 325 U.S. 94 (1945). 

18 7d, at 138. 

10 341 U.S. 97 (1951). 
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ness, beat suspects to extort confessions from them. Prosecuted under the 
same statutory section, Williams was convicted. His conviction was af- 
firmed by the Supreme Court. The majority of the Court again held that 
action “under color” of state law could be found by a court or jury even 
when the defendant was violating the state law against assault. Justices 
Frankfurter, Jackson and Minton dissented* in a brief opinion in which 
they simply reaffirmed the position of the dissent in the Screws case. 

Finally, the same question came before the Court for more thorough 
consideration in Monroe v. Pape* in 1961. This case was a suit for dam- 
ages against Chicago police officers who engaged in an illegal search of 
the plaintiff's home. The statutory provision involved was the civil coun- 
terpart”? of the criminal statute applicable in the preceding cases. As in 
the provisions of the criminal statute, “under color of law" was required. 
Again the majority of the Court upheld the application of the statute to 
the police officers who engaged in the illegal search. 

Justices Harlan and Stewart concurred.** This case was their first ex- 
posure to this problem. They expressed their serious doubts as-to the 
proper interpretation of the statute in the preceding cases. However, they 
indicated that because this was a matter of statutory interpretation, the 
prior cases should be controlling. Justice Frankfurter dissented.** He 
covered the same ground that kad been traveled in the dissent in the 
Screws case. Admitting that he had joined with the majority in the Classic 
case, he asserted that upon reconsideration he felt this statute could not 
be so broadly interpreted. In his opinion he stressed that he was limiting 
himself to the matter of the interpretation of the statutes, and not denying 
the right of Congress to cover such cases. 

While Ex Parte Virginia bas not been directly assailed, the attempt by 
dissenting justices to narrow down the scope of the statutes requiring 
“under color of law" certainly raised doubt about the authority of the 
Constitution to apply to a case where the state officer acts in explicit viola- 
tion of state law. The many considerations stated by Justice Frankfurter 
in his long dissenting opinion in Monroe v. Pape would seem to be equally 
applicable to the constitutional issue. ; 

Facile logic would seem to be on the side of the dissenters. It destroys 
the symmetry of the law to hold that a state employee who has so departed 


20ld.atide. . 
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#2 Civil Rights Act, Rev. Srar. § 1979 (1873-74), 42 USC. $ 1983 (1958). 
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from his authorized activity that he is in precise and obvious violation of 
state-law nevertheless is still acting as a state officer for purposes of the 
fourteenth amendment. Yet, illogical or not, this conclusion must be 
sound. The matter of agency is one for private law, for relieving the state 
of responsibility for the private torts of its agents as they move out of the 
area of authorization. But this does not change the compelling need for 
the state to be held responsible when its officers interfere with constitu- 
tional rights, at least to the extent of holding it and its officers subject to 
legal process such as by way of injunction to stop similar actions in the 
future, As is mentioned above, if this were not so these constitutional 
rights would become unenforceable against the government. 

It is established, then, with reasonable certainty that state action is 
present within the requirements of the Bill of Rights and the fourteenth 
amendment when a government official engages in conduct which in- 
fringes upon individual liberty, even though in doing so he is in direct 
violation of state or federal law. It is not likely that there will be a change 
in this doctrine which will significantly alter the application of the con- 
cept of state action in such instances. Further growth of the doctrine in 
this area is not likely because the doctrine has been extended to cover all 
instances of concern. Further extension actually would be in the direction 
of: moving to the coverage of persons who do not purport to be govern- 
mental officials but are nevertheless fulfilling a function which is to some 
extent governmental. Insofar as the development moves in this area, it 
becomes a part of the second line of analysis, and the cases which have 
considered that kind of issue are the pertinent ones. They will now be 
discussed. 


B. Private Groups and Governmental Power 


The second area of the development of the concept of governmental 
action is that in which private groups are clothed with a measure of gov- 
- ernmental power. Here it should be noted there is no ground to claim that 
the persons acting for the private groups are government employees. The 
assertion:is that as private citizens they have been clothed with such gov- 
ernmental power that the state is acting when these persons take action 
. under the authority given them by. the state. The modern development of 
this facet of the concept of governmental action has taken place in three 
major areas. The first of these is concerned with the power of labor uni- 
- ons, the second with transportation, and the third with voting rights. 
Since labor unions have become clothed by statute with significant pub- 
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lic responsibilities, the courts have ceased to treat them as purely private 
organizations and have found them to be acting as the government to a 
sufficient extent to call forth the application of the concept of state action. 
The leading case is Steele v. Louisville & N. Ry.,** decided in 1944. This 
case had to do with the failure of a railroad brotherhood properly to repre- 
sent Negroes whom it was charged by law with the obligation to represent. 
The Court found that the federal statute did not authorize the union to 
engage in racial discrimination, so its actions were in violation of the 
statute, But the Court, speaking through Justice Stone, made it quite clear 
that if the statute did permit racial discrimination in these circumstances, 
then the requisite governmental action would be present. The Court said: 


If... the Act confers this power on the bargaining representative 
of a craft or class of employees without atiy commensurate statu- 
tory duty toward its members, constitutional questions arise. For the 
representative is clothed with power not unlike that of a legislature 
which is subject to constitutional limitations on its power to deny, 
restrict, destroy or discriminate against the rights of those for whom 
it legislates and which is also under an affirmative constitutional 
duty equally to protect those rights.*¢ 


The Court went on to state that if the Railway Labor Act imposed upon 
the Negroes the legal duty to comply with the terms of the discriminatory 
contract, the Court would have to decide the constitutional questions, But 
finding that the statute did not authorize the discriminatory action by the 
labor union, the constitutional issue was not reached.*" 

The same analysis of the role of labor unions was used to uphold the 
Taft-Hartley requirement that union officers file non-Communist affi- 
davits before their unions could avail themselves of the facilities of the 
National Labor Relations Board.” The cise is American Communications 
Assn v, Douds. Here the Court recognized the quasi-public nature of 
labor unions and the role they play under the powers given them by 
federal law. The Court metaphorically said: 


But power is never without responsibility. And when authority 


28 323 U.S. 192 (1944). 

2¢ Id, at 198. 

8? Justice Murphy, concurring separately, did reach and decide the constitutional 
issue. Instead of leaving the issue unresolved as the majority did, Justice Murplty said 
that if the statute did authorize such discrimination, it would be unconstitutional. 323 
US. 192, 209 (1944), . 

28 National Labor Relations Act § 159(h), 61 Stat. 136, 146 (1947) (repealed by 
Pub. L, 86-257, Title II, § 201(d), Sept. 14, 1959). 

8 339 U.S, 382 (1950). 
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-. _. derives in part from Government's thumb on the scales, the exercise 
_of that power by private persons becomes closely akin, in some 
-Tespects,. to its exercise by the Government itself. 30 


In the labor field, the law has become well established that while a labor 
union is free to discriminate on a racial basis when ‘it has no official 
stature under law, when it has become a bargaining agent representative 
of eniployees by virtue of legislation, this power becomes circumscribed. 
» The doctrine of racial segregation or “separate but equal’ was estab- 
lished by. the Supreme Court in a case:involving public transportation 
facilities, Plessy v. Ferguson." The role of the transportation cases in the 
modern: reversal of that-doctrine has been indirect. The reason is that 
insofar as interstate transportation is concerned, the Court has availed 
itself of the. ‘theory of burden upon commerce and of the Interstate.Com- 
merce Act? as: bases for eliminating racial segregation. In a series of 
‘cases,** the Court has held that the Interstate Commerce Act forbids racial 
discrimination on | transportation facilities covered by it. The most recent 


» fee 7 


trespass conviction for a Negro'sit-in in” ina white restaurant ina 1 bus ter- 
minal. ‘The Negio was ari interstate passenger. “There was no showing i in 
the record that either the terminal or cafe were owned of operated by the 
ifiterétaté transportation company. But the Court found that the terminal 
Wis ‘ani “integral part” éf the bus company's transportation service for 
interstate passengers, ‘On this basis, the Interstate Commerce Act was 
-fourd to have beeh Violated by. the bus company in using this segregated 
terminal aind restdiirant. 
~ The constitiitiorial issue of governmental action concerning transporta- 

tion facilities has been raised in the cases involving segregation on pri- 
vately-owried miuinicipal buses. After the Montgomery, Alabama, case,** 
which held uncoristitutional the state statutes ard city ordinance of Mont- 
gomery compelling racial segregation on the municipal buses, the city of 
Birmingham repealed its ordinance requiring segregation. Instead, an 
ordinance was passed authorizing the privately owned municipal bus 
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company to make its own arrangements with respect to seating. Pursuant 
to this ordinance, the bus company did segregate its Passengers 0 ona racial 
basis. » 

A challenge to the legality of this segregation by the municipal: buis 
company in Birmingham was dismissed in the lower federal court.** But 
the dismissal was reversed in Boman v. Birmingham Transit Co.," in the 
Fifth Circuit, in 1960, The Court found that the city had delegated to the 
franchised bus company the power to regulate: seating, a governmental 
function, so that the bus company should be viewed as an agent of the 
state in establishing this policy..Judge Cameron, in dissent,” took the 


-position that the municipal bus company was purely a private business 


and its action was not the action of the governiment. : 


-It-is of the utmost importance to keep the distinction clear betvieei 


those cases where the private company segregates because ofa state law 
or municipal ordinance compelling it to do so, and those cases where the 
enfranchised companty is not compelled to segregate but does so on its own 
initiative:‘The result in the.fornier case is quité clear and beyond ques- 
tion. Theré is-no doubt of state action in a case where the state by law has 
compelled segregation on facilities even private in nature. The require- 
ment of state action is quite clearly met if.the state compels segregation 


-in theaters, restaurants, private golf ‘courses, private clubs, and the like. 


This:is clearly. governmental action i in n violation of the Constitution. This 
isnot the questionable case, 
‘ ‘The live issue arises when the private’ group ‘lsthed witha a measure of 


governmental: power makes its own determination to engage in discrim- 


inatory activities which would violate the Constitution if the state took 
the same action.’ The Borman case stands for the proposition that the public 
utility can be so enfranchised that it is governmental action for the pri- 


‘vately owned company to engage in conduct forbidden n by section one eof 
the fourteenth amendment. =. -: 


:: The Supreme Court has already. spoken on thisi issue in a travisportation 


-case not involving discrimination::In :1952, the Suprerne Court faced the 


constitutional question irivolved in the broadcasting of a radio program on 


“privately: owned municipal trarisportation in the'District of Columbia.” . 


In finding that no constitutional rights of the passengers were violated by 


: their ‘being forved to listen to these radio Prograins; intluding eo Seanmercial 


aie TR. 1027 wD. Ale, 1959). 


‘# Public Util. Comm'n ¥, Pollak, 343 U.S. 451 (1959). cnr wlan 
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announcements, the Court first had to determine whether the action of 
the privately owned transit company in instituting the broadcasting pro- 
gram constituted governmental action, If it did not, there would be no 
constitutional issue. 

In reaching the conclusion that the requisite governmental action was 
present, the Court pointed to the fact that the Public Utilities Commission 
of the District of Columbia, having received complaints of the practice, 
had held a hearing and had dismissed its investigation on the ground that 
the public safety, comfort, and convenience were not impaired by the 
‘broadcasting. The Supreme Court stated flatly that it did not rely on the 
fact that the bus company was franchi:ed, nor on the fact that it had a 
monopoly, Rather, the Court asserted that it relied upon the fact that the 
bus company was regulated by the Public Utilities Commission under the 
authority of Congress. 

In effect, the finding of the Court seems to be thut the Government ap- 
proved the broadcasting by its unwillingness to stop it. This holding is to 
some extent related to the cases later discussed concerning state inaction 
constituting governmental action for purposes of making the constitu- 
tional provisions applicable. Another aspect of the holding is of more 
concern at this stage of analysis. The Court’s reliance upon the fact that 
the business was regulated by the Public Utilities Commission under Con- 
gressional authority makes the holding, as far as governmental action is 
concerned, substantially broader than if it were limited to franchise or 
monopoly situations. In the light of the Pollak case, there would seem to 
be little doubt that the Borian case states the law today concerning fran- 
chised public utilities which engage in racial discrimination as part of 
their own policy, but are permitted to do so by the governmental regu- 
latory agencies. 

The empowering of private groups by the state to fulfill the public 
function has been the subject of a series of well-known cases in the matter 
of racial discrimination in voting rights. Although presaged by the Court’s 
decision in the Classic case, a case not involving racial discrimination in 
primary voting, the leading case is Smith v, Allwright.’* The issue was 
whether the Democratic party rule in Texas that Negroes could not vote 
in the Democratic primary was a violation of the Constitution. The issue 
was strictly one of whether there was governmental action or not. The 
Court, already having found governmental action in the Louisiana pri- 
mary in the Classic case, found the requisite governmental involvement 
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in the Democratic primary in Texas. The opinion observed that the state 
had delegated to the party the power to fix the qualifications of primary 
electors. The Court took the position that this was a delegation of the state 
function and made the party's action the action of the state. Particular 
stress was laid upon the connection between the party primary and the 
general election under state law, and the extensive controls which the 
State of Texas exercised by statute over the organization and composition 
of political parties, 

Smith v, Allwright has recently been criticized on the ground that it 
does not rest upon “neutral principles of constitutional law.’ It is argued 
that the case means that the constitutional ban on racial discrimination 
actually has been extended beyond state action to the action of a party 
organization, “‘at least where the party had achieved political hegem- 
ony.'"? It is well to ask at this point whether such a conclusion embodies 
a plea for neutral principles of constitutional law or for abstract principles 
of constitutional law. Law that views as neutral the allowing of the kind 
of interference with the right to participate in the election of public of- 
ficials which took place in Smith v. Allright is withdrawn from reality.** 
Not only is the state by its inaction permitting the private group to take 
over part of a public function and engage in discrimination, a principle 
which is discussed later in this article, but the history of the state itself 
engaging in the discrimination and withdrawing so that the private group 
could take its place in discriminating, realistically finds the state acting 
in enabling the discrimination. If néutral principles are those where. the 
Court is required to close its eyes to what is actually the situation and 
what is actually going on, the Court never has followed such neutral 
principles, and it can be fervently hoped it never will. 

Following the Court's decision in Smith v. Allwright, the state of South 
Carolina undertook to withdraw state participation in the party primary 
by repealing all of its laws having to do with primaries. The South Caro- 
lina Democratic party primary continued to be operated precisely as it 
had before, except that there were no state laws setting up these pro- 
cedures. In Rice v. Elmore,** the Fourth Circuit found that there was 


48 Wechsler, Toward Neutral Principles of Constitutional Law, 73 Hany. L. Rav. 
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state action in the Democratic primary in South Carolina. The Supreme 
Court denied certiorari.“* Judge Parker in his decision stressed the fact 
that a political party is not a private organization like a country club. 
Parties have become, in effect, state institutions. Primaries and party 
conventions are part of the election machinery, The Court also empha- 
sized the fact that the state law gave effect to what was done in the pri- 
mary and that this made the primary part of the election machinery. 

Two other aspects of Judge Parker's decision need to be mentioned in 
connection with the later evaluation of the role state action plays today. 
The first is his raising the question whether.a state by simply allowing 
a party to take over part of its election machinery could avoid the involve- 
ment which would bring about the application of the constitutional pro- 
visions, Here, again, is the concept of the state permitting the discrim- 
ination to take place as constituting the constitutional violation. The other 
noteworthy matter is Judge Parker's recognition that a law which may 
be fair on its face may. become unconstitutional if applied unfairly. Here 
the Court is stressing the need for looking at the situation as it actually 
exists, not looking solely at the sterile words of a statute. This, as will be 
seen, is also a principle that plays a significant role in delineating the role 
of state action today. 

This latter principle was relied upon again by Judge Parker in the fol- 
lowing case of Baskin v. Brown,‘* which constituted South Carolina's 
next attempt to limit the voting in a Democratic primary to white persons 
only. After the decision in Rice v. Elmore, South Carolina stayed wholly 
out of the picture, and the Democratic party itself vested control of the 
primary elections in local “Democratic clubs.” In holding that the Demo- 
cratic primary still had to be open without racial discrimination, Judge 
Parker followed the Rice case, pointing out that the state had allowed 
the political party.to take over and operate a vital part of the state’s elec- 
tion machinery. The Court also insisted again that this kind of issue must 
not be viewed blindly. It concluded that it was quite clear the Negro 
actually was being barred from effective participation in elections in 
South Carolina. 

The various justifications for the finding of governmental action which 
have been used in the voting cases came to what would appear to be close 
to the ultimate test in Terry v. Adams" in 1953. This case involved the 
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constitutionality of barring Negroes from voting in the Texas Jaybird 
primary in Washington County, Texas. The Jaybird Democratic Associ-. 
ation held its “primary” in advance of the regular Democratic primary 
in the county. Negroes were not allowed to vote in this pre-primary bal- 
loting run by the Jaybird Democratic Association. Traditionally the 
winner of the Jaybird primary had become the elected official. Only in 
rare cases was he ever opposed in the Democratic primary, and the Demo- 
cratic primary victory was almost always tantamount to election. 

The obvious challenge to the breadth of the concept of governmental 
action posed by these facts resulted, nevertheless, in an 8 to 1 holding by 
the Supreme Court that racial discrimination in the Jaybird primary was 
in violation of the fifteenth amendment. While there was no majority 
opinion, three justifications of the finding of state action can be extracted 
from the three prevailing opinions, The first of these was that, as a prac- 
tical matter, the Jaybird primary was the election, relying upon Rice v. 
Elmore. The second was that the state had delegated its function to the 
Jaybird Association. Justice Clark said in this opinion that the state had 
delegated to political parties the right to choose public officials, and the 
Jaybird Association was a political party. The third line of analysis was 
that the state's permitting this private primary to take over the election 
process constituted the requisite state action. Here again is the concept of 
state inaction as constituting the requisite governmental action to bring 
the constitutional provisions into play. 

Justice Minton alone dissented“ on the ground that the Jaybird Demo- 
cratic Association was a purely private association which simply hap- 
pened to have a majority in the county, and that the Jaybird primary 
was in effect nothing more than a caucus of this particular private asso- 
ciation. 

Terry v. Adams, in finding governmental action in the Jaybird pri- 
mary, broke new ground. The issue was a factual one as to whether the 
Jaybird Association met the test of a private group clothed with sufficient 
governmental authority to cause its activities to be governmental action 
for constitutional purposes. The Court reached its result by looking to 
how the pre-primary actually controlled the selection of officials, rather 
than by simply using abstract principles not related to the facts.* Nor 


40 fd, at 484. 

© It is possibly an overstatement to say the court broke wholly new aan by re- 
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did the opinions limit themselves to the theory that governmental action 
is present when the state sits back and allows the private group to fulfill 
& significant public function. 

So it is that these voting cases reveal that the private group can be so 
clothed with governmental power that its actions become the requisite 
governmental action for purposes of bringing the constitutional provi- 
sions into play. Also, they show that the state may be acting by tolerating 
or allowing the assertion of the power by the private group. This is the 
concept of state inaction which becomes the next line of inquiry in trac- 
ing the development of the modern application of the doctrine. 


C. Governmental Inaction 


The principle that failure of the government to act can be a constitu- 
tional violation of individual liberty was established in the leading case of 
Smith v. Mlinois Bell Tel, Co.” in 1926. The Telephone Company had 
filed a proposed schedule for a raise in telephone rates. The Illinois Com- 
mission was dilatory in acting on it and finally canceled the proposal. 
This action by the Commission was reversed by the Court on appeal. Then 
the Public Utilities Commission simply sat for two years without doing 
anything while the company operated at a loss. The company finally 
sued in the federal court to enjoin enforcement of the established rates by 
the Public Utilities Commission on the ‘ground that they were confis- 
catory. The Supreme Court held the cause of action valid, The theme of 
the opinion was that the failure of the state to act in a confiscatory situ- 
ation can be a violation of the due process clause. Justice Sutherland, 
speaking for the Court, said: “Property may be as effectively taken by 
a long continued and unreasonable delay in putting an end to confiscatory 
rates as by an express affirmance of them... .""* 

This decision has been quoted and referred to in several other cases, 
probably the most noteworthy of which for purposes of evaluating the 
concept of state action today is Catlette v. United States,** a decision in 
the Fourth Circuit. Here the Court affirmed the conviction of a sheriff 
for failing to protect members of the Jehovah’s Witnesses group in their 
constitutional rights of free speech and free exercise of religion. The 
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sheriff was asked for police protection for a meeting, but he actively re- 
fused it and stood by while private citizens broke up the meeting. This 
case is a particularly significant complement to the principle of Smith 
v. lllinois Bell Tel. Co. because it falls in the pattern of what is today the 
likely kind of situation in which state action through inaction may well 
arise. For example, the theory of the constitutional justification for the 
proposed federal anti-lynching bill" is found in the punishment of state 
officials for failing to protect prisoners from being taken by a mob. 

A recent case of great significance re-enforces the state inaction prin- 
ciple. In Baker v. Carr," in 1962, the Supreme Court held that the per- 
petuation by a state of a serious malapportionment of legislative districts 
which developed because of population shifts denies equal protection of 
the laws under the fourteenth amendment. Implicit in this holding is a 
finding of governmental action in the failure of the state to re- district its 
legislature. 


D. Enforcement of Private Agreements 

Admittedly the sort of case of greatest tenuousness in applying the 
concept of state action is a suit between two private persons where state 
action is found solely. through the judicial decision in that private suit. 
The leading case in this area is, of course, the restrictive covenants case, 
Shelley v. Kraemer.** This was a suit to enforce a restrictive covenant. 
running with the land which prohibited sale of property to a Negro. Suit 
was brought by one covenantor against the seller, who was proposing to 
sell the property in violation of the restrictive covenant. The Court said 
that the covenant itself was lawful, but that the action of the state in 
enforcing it was governmental action. Since it was state action and since 
' it involved racial discrimination, it was in violation of the fourteenth 
amendment. 

The case cannot be criticized on the theory that court action should not 
be viewed as governmental action. This criticism is wholly untenable 
because there have been many other instances where court enforcement 
of state law is viewed as governmental action. The most obvious of these 
situations is the labor injunction,** although there are other instances as 
well,#? 
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If there is to be criticism, it should be on the ground that state enforce- 
ment of agreements between purely private persons is not discrimination 
by the state. An evaluation of this criticism will be made later, but for 
the present let it be said that whether rightly or wrongly, the case did 
establish the proposition that the state was engaging in racial discrimi- 
nation when it undertook to enforce the restrictive covenant between the 
private persons involved in Shelley v. Kraemer. 

. Enforcement by way of granting damages met the same fate i in the 
case of Barrows v, Jackson in 1953. The fact that enforcement by award 
of damages would have the same legal and constitutional significance as 
enforcement. by injunction seems to follow from Shelley v. Kraemer. 
Actually, the more significant factual aspect of Barrows v. Jackson for 
purposes of delineating the role that state action may play in the future, 
is found in the circumstance that the covenant involved was not at issue 
as far as running with the land was concemed. The defendant, who was 
sued for breach of the agreement by allowing a Negro to occupy the prop- 
erty, was herself a covenantor, She had participated in the making of the 
promise, Thus, putting the Negro in possession constituted a violation of 
the personal promise made. Yet, the Court held that any enforcement of 
this agreement by way ¢ of graniting damages would bei in violation of the 
Constitution. 7 


“an. ANALYSIS ¢ OF THE DEVELOPMENT OF THE 
State AGTION CoNCcEPT 


This completes the summary | of the leading cases in the four lines of 
development of the concept of state action. No fault need be found with 
any of the fundamental principles established. 

a1) if violation of state law excuses a state officer from engaging in 
‘state. action, most constitutional cases involving individual liberty would 
go by the board because such actions are or can be made violations of state 

law. 

(2) It ‘appears inescapable that a ‘private group can be, clothed with 
suffi cient authority from the government to make it act as the govemn- 
menit for purposes of constitutional liberty. ‘For example,’ suppose that 
there is a public utility supplying all power under franchise for a par- 
ticular community, Suppose this privately-owned public utility refused 
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to serve Negroes. Because of the franchise and the monopoly, this would 
mean that no Negro would be able to get electrical power or gas in the 
community. Unquestionably, for the state to allow its enfranchised mo- 
nopoly. to engage in this kind of racial discrimination would be in viola- 
tion of the fourteenth amendment. 

(3) In the case of state inaction, it is a asd proposition that the state 
can tolerate inequity by private groups to the extent that constitutional 
violation has occurred. To state the extreme hypothetical situation again, 
suppose state officials simply refused ever to enforce the law of assault 
when a member of the white race assaulted a Negro. Without any doubt 
at all there would be constitutional violation. So also would there be an 
infringement of constitutional rights when police’ officials actively re- 
frain from ne certain racial or other groups, as in the Counts 
case. a 

(4) Finally, in ‘the matter of st state citonsredt of private arcanedlt 
the extreme hypothetical situation can again show that the principle itself 
is unassailable. A group of citizens in a particular community could sign 
agreements which provided. that no houses in the community could be 
owned or occupied by persons who did not vote solely for: Republican 
candidates. Enforcement of this kind of agreement by the state in a com- 
munity where not ‘all persons ; actually made the. promise but simply 
bought property in the community subject:to the restriction would con- 
stitute the requisite state action and a constitutional violation. This would 
particularly be seen if the area creed coneiituten, an entire com- 
munity... ie 

There has been n no o attempt hers. a to avalaate the ariplication of case 
general principles, which appear.to be unassailable as they apply in par- 
ticular situations, Jt can be argued with reasonableness that some of the 
cases already mentioned applying these principles are incorrectly decided. 
But it is important to, understanding at this point to recognize. the nature 
of the principles and their validity, at least as applied in some situations. 
Then, the evalyation as to, how these principles ought to be os in each 
case can effectively.be made. .. ous atte itv ah 

Tis the subject of particular eniphasis hike that recognizing t thie valid- 
ity of the, principles means that. the limitations upon their application 
must sid ound Yyhin = rope, of other and competing principles, Stating 
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this in another-way, the application of these principles must be recognized 
as matters of degree. There are no absolutes here, just as it is exceedingly 
difficult to find any absolutes, or even near-absolutes; in the law. 

Another conclusion which must be accépted from the lines of develop- 
ment set forth above is that as a means of determining whether individual 
constitutional liberties have been violated, thie concept of state action has 
substantially lost its utility. A court decision resolving a private legal dis. 
pute is state action. Police action in the enforcement of a private interest 
is state action. State action is broadly found in many businesses or organ- 
izations which aré substantially private in nature but have some public 
concern connected with them. Indeed, all rights of private property and 
of contract are based upon state law. So the enforcement of these laws’ is 
state action." : 

The result is that it is difficult to conceive of situations calves state ac- 
tion is not- present. One private citizen steals money from another. It 
would be state action to refuse to enforce the law concerning theft. A pri- 
vate citizen bars someone from hig home on a racial basis. This is the 
extreme situation which always is posed. He is entitled to claim it as his 
tiome only because of state common law or statutory enactment, which is 
state action. If he calls upon the police to evict the undesired person from 
his property, this is state ‘action, While iri the past it has been possible to 
use the finding of state action as the determining factor in deciding 
whether constitutional nights have been ates we are now substontt 
ally at the end of this road. ° 

Does this mean that the right of the private citizen to engage in dis. 
crimination on a racial or religious basis has been erided? It is at this 
point that a very careful distinction’ must be made in analysis. It is proper 
to conclude that the state action limitation, as a limitation, has sub- 
stantially disappeared. But this is not enough: All that this cottclusion 
does is:lead to the further inquiry as. to whether or not the’ state Has 
violated constitutional: rights. Under the terms ‘of the Constitution, it 
must be the‘state which engages in the ‘violation, not thé private indi- 
vidual. This inquiry must open up a substantially different road down 
which We mist proceed ‘for the determination of the cases in thie future. 
There‘ would seem to be little doubt that we are ‘moving into & new di- 
mension where the cases vwrill no longer tum upoh thé question whether 
there was state action or.not. But this does not mean that the cases must 
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all uphold the claimed individual constitutional right. There still will be 
serious matters of concern before it can be decided an individual liberty 


has been interfered with. It is the nature of this new inquiry which is the 


subject of the remainder of this article. 


IV. Arrer State AcrionN—WHaAT? 


The point that is being made here can perhaps best be shown by taking 
two well known and relatively simple examples. The first of these is the 
kind of situation that was involved in one of the Civil Rights Cases. The 
conclusion today must be that that portion of the Civil Rights Cases hav- 
ing to do with racial discrimination by the railroad is no longer good law. 
Without precise holding, Justice Harlan's dissenting position has pre- 
vailed. While the cases involving interstate carriers have all relied upon 
the Interstate Commerce Act,** we have already seen reliance upon the 
Constitution in the cases involving local transportation.” It would be in- 
conceivable today that the refusal of any franchised public carrier to carry 
a person in a non-discriminatory fashion would not be considered to be 
state action"* and a violation of the Constitution. Private ownership and 
private policy-making could not preveil over the ae public nature of 
the function which is being fulfilled. 

In contrast to this situation, consider again the extreme factual « case 
raised above, where the private individual wishes to discriminate on a 
racial basis in his own home. There is state action. But in contrast to the 
past cases where this was enough to find a violation of constitutional right, 
this is not enough in this kind of case. This is where much of the analysis 
has gone astray. There is a competing interest here which the state has a 
right to protect. This is the freedom of the individual to engage in dis- 
_crimination on a purely private basis without intrusion, This freedom 
may or may-not have constitutional backing, as will be later shown. But 
there should be no doubt that the conclusion in this case is that while state 
action would be involved in having the police evict unwanted persons 
from the private home, there would be no constitutional violation. Here 
it is not the state which is engaging in the discrimination, The state is 
only aiding the individual in his own private freedom to discriminate if 
he wishes. The mid toa gensible solution to this case is not whether there 
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was state action or not but whether there was the violation of a constitu- 
tional right, conceding that state action was present. 

- Admittedly the problem is one of balance. It is proper to say, as some 
have said,“ that there is no formula which will solve each particular case. 
Some have suggested that the distinction can be stated in terms of whether 
the government is affirmatively aiding in the discrimination, which would 
be unconstitutional, or simply is tolerating or permitting the discrim- 
ination, which would be constitutional.** This is not an accurate way of 
describing the distinction because in many instances, as in the case of the 
private home, the government is affirmatively aiding in a discrimination. 
Yet this would not make the discrimination unconstitutional. 


V.. GOVERNMENT TOLERANCE OF OR AID IN 
PRIVATE DISCRIMINATION 


With these general observations in mind, a number of cases and factual 
situations can be considered and evaluated to establish the need for this 
new approach. It is well to mention here that after consideration of a 
number of these cases, a recent decision of the United States Supreme 
Court which lays the foundation for SHEN moving down this new 
road will be stated and discussed. 

Perhaps the best case with which to start an eiatiation of guides for 
the decision of cases, since the concept of state action has become all- 
pervading, is Rice v. Sioux City Memorial Park Cemetery Ass'n. This 
case involved an attempt by a widow owning a burial plot in the Sioux 
City Cemetery to bury the body of her husband, a full-blooded Winne- 
bago Indian. Thé contract which she had entered into provided that only 
Caucasians would be buried in the burial plot. The cemetery refused to 
allow the deceased husband to be buried in the cemetery, and the widow 
brought a suit for damages for mental suffering. The United States 
Supreme Court affirmed the Iowa Supreme Court on equally divided 
vote,’ the Iowa Court having held that the contract was an adequate 
defense.** Upon rehearing, the United States Supreme Court dismissed 


¢8 Justice Clark speaking for the Court in Burton v, Wilmington Parking Authority, 
365 U.S. 715, 725 (1961), quoted at p. 382 infra. See Henkin, supra note 58, at 461; 
Van Alstyne & Karst, State Action, 14 Star. L. Rev, 3, 45, 68 (1961). 

¢* Henkin, supra note 58, at 489; Pollak, Racial Discrimination and Judicial Integrity, 
108 U. Pa. L. Rav. 1, 13 (1959); 57 Mess. L, Rev. 122, 124 (1958), . 

$t 348 U.S. 880 (1954). 

8 245 Iowa 147, 60 N.W.2d 110 (1953). 
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the writ of certiorari as being improvidently granted." So the issue re- 
mains unsettled in the Supreme Court. 

The Iowa Supreme Court followed the traditional state action analysis. 
This led it to very peculiar grounds for the justification of its decision. 
The Court indicated that the cemetery could not affirmatively enforce 
this “restrictive covenant,” but that it could use it for an adequate defense. 
At was said that if Mrs. Rice had undertaken actually to go ahead and 
bury her husband's body in the grave which she had purchased, ‘the 
Cemetery Association could not have stopped her because this would 
have involved state action in the discrimination.” 

Here is an example of the kind of faulty analysis which results from 
the state action fetish. The resolution of the Sioux City problem cannot 
be on the basis of whether there was state action or not. Treating the con- 
tract provision as a defense unquestionably is also giving it legal signifi- 
cance, and therefore state action is present. The issue in the Sioux City 
case, rather, should be viewed as requiring the need to evaluate the extent 
to which the government of the state of Iowa became involved in the dis- 
crimination practiced by the cemetery. This involvement has to do with 
the extent to which the cemetery is like a public utility, is franchised, is 
controlled by law, or fulfills a quasi-public function. 

The facts of the case show that the cemetery did not have a monopoly 
in the community. If it did have such a monopoly, it would be a certainty 
that the refusal to bury the body of Mrs. Rice’s husbarid would be in vio- 
lation of the Constitution. But the matter of monopoly is not where the 
line automatically should be drawn, It will be recalled that in the Pollak 
case, involving the piped music in the transit buses in the District of 
Columbia," the Court disavowed relying upon the fact that the company 
had a monopoly. Often labor unions do not have monopolies, but they 
also have been treated as being quasi-public organizations whose actions 
are governmental actions. So their actions are the subject of concern in | 
the balancing of the individual right against the governmental right. . 

‘The more effective analysis of the Sioux City case is started by adit. - 
ting there was state action. The question should then be asked: was there 
a-sufficient private interest in the cemetery company in the form of a 
' right to discriminate to outweigh the public interest in the constitutional 


. 0349 US. 70 (1955). The Gounls reasoning was that the tate had parsed e satute 
which eliminated the possibility of this issue ever arising agein in lows. 

0 245 Towa 147, 157, 60 N.W.2d 110, 117 (1953). 

11343 U.S. 451, 462 (1952)... 
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elimination of discrimination? Reasonable men could differ about the 
answer to this question. Yet if discriminatory action by the cemetery 
was held to violate the Constitution, this would not automatically mean — 
that all businesses, therefore, became touched with the public interest 
and would be forbidden to engage in racial discrimination. Obviously, the 
cemetery business is more public in nature than are many small shops 
and manufacturing businesses of one kind or another. On the other side, 
since other cemeteries were available, it can be argued that there is not. 
sufficient justification here for the intrusion upon the right of the busi- 
ness to engage in discrimination if it wishes, when the purchaser of the. 
lot agreed to the discriminatory provision. But the critical aspect of the’ 
analysis of the Sioux.City case should be that it does not turn upon 
whether there was state action or not. 

The Sioux City case involved a contractual agreement between private 
individuals. Growing out of the restrictive covenant situation, two other 
kinds of cases have arisen where the state action analysis had resulted 
in a most peculiar and unrealistic approach to the legal problem. The 
first of thesé situations is found in MacGregor v. Florida Real Estate 
Comm'n," a 1958 decision of the Supreme Court of Florida. This was a 
proceeding to discipline a real estate broker for his actions in the sale of 
property to a member of the Jewish faith. The property had been listed 
by his principal subject to the restriction at the behest of his principal 
that it be sold only to a Christian. The real estate broker misrepresented 
to the principal that the buyer was a Christian. In the disciplinary pro- 
ceeding, the broker challenged the validity of the action undertaken 
against him on the ground that it was a violation of the Constitution. 
The Florida. Supreme Court held that this was not an unconstitutional 
attempt to enforce the restriction contained in the listing contract, but 
that the broker was being punished for the violation of trust and for his 

_deception of his principal. The Court stated that it had no doubt that the 
restriction contained in the contract could not be enforced by the courts, 
because this would constitute state action. 

- While the result of this case seems completely sound the conclusion 
that the agreement could not be enforced because enforcement would 
constitute state action is clearly erroneous. Of course, state action would 
be involved in the enforcement of such a contract. But it was also present 
in the disciplinary proceeding. The reason why the state action analysis 
is misleading im this case can best be seen by recognizing that the princi- 


19.99 So, 24 709 (Fla. 1958). 
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pal himself could certainly sell the house iri discriminatory fashion if he 
wished. It is his property, and he could sell it or not. There is not the 
slightest hint in any of these cases or any Supreme Court ‘analysis that 
it would be a violation of the Constitution for a‘ court to enforce the 
Xight of the owner of property to discriminate-on a racial or religious basis 
in the sale of that property which he owns."* Since the principal himself 

could have sold the property on a discriminatory basis, then he can 
designate his agent to sell the property on a discriminatory basis. The 
issue is not whether there is state action at all. Rather, the issue is to be 
resolved by the balancing of the constitutional right against racial or 
religious discrimination on the one hand, with the freedom of the private 
citizen to engage in his personal discrimination as he wishes. The right 
of the individual to discriminate in the disposition of his own property 
certainly would prevail in this case, absent any policy in law forbidding 
such a private discrimination."* But the fact that the state could prohibit 
this private discrimination shows that the personal right to discriminate 
here is not a constitutional one. Yet this personal right to discriminate, 
when. permitted by the state, should prevail over’ a constitutionally 
claimed right against discrimination in some situations. There’ aré posi- 
tive values of individuality in many personal discriminations, including 
some which have no constitutional protection." 

Another kind of.case which has been the subject of most unfortunate 
analysis as a result of the state action idolatry is that involving marital 
separation agreements under which the parties agree that the children 
will be reared in a certain religious faith. The courts of Iowa" and Ohio"? 
have refused to enforce such agreements on the ground that to do so 
would be state action, and the religious liberty provided in the‘ first 
amendment would be infringed: Again, the analysis of these cases has 
been that any enforcement of @ contract is state action and, since it is 
state action, enforcing these contracts is automatically unconstitutional. 
One cannot escape the feeling that the courts are using this device as a 


18 The restrictive covenants cases involve forcing the property owner to discrimi- 
nate against his own desires. Barrows v. Jackson, 346 U.S, 249 (1953); Shelley v. Kree- 
mer, 334 U.S. 1 (1948). 

t¢ The state may by law prohibit discrimination by individuals in the way they han- 
dle their property. Railway Mail Ass'n v. Corsi, 326 U.S. 88 (1945). 

8 For the position that only constitutional rights to discriminate may be weighed 
against the constitutional prohibition of discrimination eee Henkin, supra note §8, at 
492; Van Alstyne & Karst, supra note 65, at 45. 

16 Lynch vy. Uhlenhopp, 248 Iowa 68, 78 N.W.2d 401 (1956). 

1? Hackett v. Hackett, 150 N.E.2d 431 (Ohio App. 1958). 
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convenient means of avoiding the difficult and delicate issue which really 
isposed, 

The true issue i in such a case must ‘te Sussived by balancing the indi- 
vidual interest in favor of the discrimination, against the public interest 
opposed to the discrimination. There is no desire here to quarrel with the 
results in the cases. But if those results were to be reached, it would be far 
better to reach them on the basis that the children are the wards of the 
court and that a contract provision attemping to secure a restricted re- 
ligious exposure to only one faith is contrary to mine policy and will not 
be enforced. 

Under the analysis here presented, the question can properly now be 
raised as to whether the restrictive covenants cases, Shelley v. Kraemer"* 
and Barrows v. Jackson,"* are wrong. Admittedly state action is present. 
But the question still is whether in the balancing of interests the right 
of the individual to discriminate must overweigh the constitutional 
interest against discrimination. It is not difficult to draw the distinction 
between the restrictive covenants cases and other cases involving con- 
tracts between parties which call for discrimination, such as the Sioux 
City Cemetery case, the real estate agent case in Florida, and the cases 
involving the religious upbringing of children. In the restrictive cove- 
nants cases, the concern for the right of the individual to discriminate is 
not a personal matter. At best, it is a matter of economics. In those cases, 
the willing buyer and willing seller wish to take the action. This elimi- 
nates the element of a personal desire to discriminate. Some other person 
is involved in the contract, but this person is not involved with respect 
to his own desires and personality in the element of discrimination, This 
third person is attempting to force the discrimination upon those who do 
not wish to discriminate. The concern for individual freedom, for the 
freedom to be left alone with one’s own beliefs and to i allowed to carry 
them ort, is far less cogent in such a case. 

_ The holding in Shelley v. Kraemer has been criticized on the ground 
that the decision was not based upori “neutral principles” of constitu- 
tional law." The same evaluation of this position made previously in 
connection with the election cases** can properly be made here. Only by 
closing one’s eyes to the actual effect of a restrictive covenant and the 


16 334U,S. 1 (1948). 

19 346 U.S. 249 (1953). 

8° See Henkin, supra note 58, at 496. 
81 Wechsler, supra noté 41, at 29. . 
82 See p. 360, supra. 
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legal foundation given by the state to such a covenant running with the 
Jand can one say that the Court played an unduly activist role in Sheiley 
v. Kraemer. Any realistic appraisal of the ‘role that the state plays in 
barring entire segmentts of cities to residence by certain groups through 
the enforcement of such broad restrictive covenants running with the 
land shows the inevitable involvement of the state in discrimination. 
The state here is not enforcing a purely private discrimination, but is 
lending the use of its own law to the establishment-of ghettos. The call 
again appears to have been for abstract and unrealistic Eemaples rather 
than merely neutral ones. 
The matter of the private desire to discriminate often arises ales in the 
case of devolution of property. Many of these possibilities have been con- 
sidered in various places and from time to time, again with the result 
that analysis by the state action concept is most misleading. A person 
leaves property to his daughter on condition that she marry someone of 
her religious faith. She marries someone outside of her faith and sues to 
obtain the property anyhow, on the ground that the enforcement of the 
_ condition is unconstitutional state action. Proper analysis would compel 
the conclusion that the devolution of property involves state action. This 
is something that is carefully controlled by state law, done under super- 
vision of the state probate court; and with precise and detailed approval 
throughout. But the compelling factor should be that it is an element of 
individual freedom for a person to be allowed to bequeath his property 
as he wishes even though he does desire to engage in racial, religious, or 

- other discrimination in the way he disposes of it. Here is another instance 
where the personal freedom which is being supported by allowing the 
discriminatory devolution is not a constitutional freedom. It has been 
well established that there is.no constitutional right to bequeath prop- 
erty,**. although there could be constitutional rights in discriminations 
enforced by the state upon the. person making his will.” But this is the 
reverse situation to that which is here being considered. 

A recent North Carolina case provides a good example of the problems 
which arise from application of the state action analysis to the devolu- 
tion of property. Charlotte Park & Recreation Comm'n v. Barringer 
involved park land which was conveyed to the city on condition that it 


85 See Irving Trust Co. v. Day, 314US. 656, 562 (1942), 

8¢ Any invidious discrimination in the privilege to dispose of ne 2 tg will, such as 
depriving any particular racial or religious group of this pykrijege, would pe 
stitutional. 
_ MW OABNA. 311, 88 S.E2d 114 (1986). 
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be limited to use by white people only, The conveyance was a determi- 

nable fee providing for its termination if the park was used by persons ~ 

other than white, and if the heirs paid $3,500 to the city. Under suit for 
declaratory judgment, the court held that the park land would revert to 
the heirs, the conditions having been met. Coors was denied by the 

United States Supreme Court. 

_The court's analysis was that there was no judicial enforcement of the 
reversion since it was automatic. This is not a justifiable distinction. 
While it was not necessary for the court under the principles controlling 
determinable fees to cause the reversion by a decision, it nevertheless was 
state law which made the property revert. State action is unavoidably 
involved in the operation of any determinable fee. The distinction drawn 
by the state court is a distinction without a logical or justifiable differ- 
ence. . 

Instead, it needs to be accepted i in a case such as this that state actin 
is present. The issue should then be determined by deciding whether the 
individual right to discriminate should outweigh the constitutionally 
required public concern against discrimination. This analysis will not 
give an automatic answer to such a case. It can be argued that even 
though, in general, there is a value in allowing private persons to engage 
in racial and other discriminations in hequeathing their property, they 
should not be allowed to do so in the terms of a grant when they are 
leaving their property for the use of the general public. The intensely 

_ personal nature of the terms of the devolution is removed to a great extent 
when property is given so broadly. This is not to say that that ought to be 
the conclusion in this kind of case. It can also be effectively argued that 
this is the wish of the person granting the property, that if he desires to 
give it in this fashion then his wish is worthy of respect. 

The United States Supreme Court seems to have approached this kind 
of case with the correct analysis, although clear explanation has not been 
given. The Girard cases involved the devolution of property to the city of 
Philadelphia, the city to serve as trustee for the setting up of Girard 
College, limited to male white orphans. The Board of Directors of the 
College was the Board of Trusts of the City of Philadelphia. The United 
States Supreme Court found that the city was engaged in racial discrimi- 
nation by acting as the trustee of this College.*" 

On remand to the state, the state court found that the dominant pur- 


6¢ 350 U.S. 983 (1956). 
¢? Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230 (1957). 
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pose of the grant had been to limit the school to white orphan boys, rather 


than to have the school administered by a public trustee. Following out ; 


this conclusion, the state court set up a private trustee, but the original 
grant limiting the College to white orphan boys was continued.” Upon . 
return to the United States Supreme Court, the appeal was dismissed and 
certiorari was denied.** The continuance of the College, limited to white 
orphan boys, was permitted so long as the public agency did not serve as 
trustee. 

There are elements of the traditional state action analysis in the hold- 
ings in these two cases. Yet the requirement of state action was surely 
met in the second case as well. The actual determination of the Pennsyl- 
vania court to remove the public trustee because it found that the domi- 
nant purpose of the gift was to set up a college restricted to white, male 
orphans was itself state action in every bit as strong a sense as court 
enforcement of restrictive covenants. Indeed this was quite analogous to 
the enforcement of a restrictive covenant by the court. Yet the Supreme 
Court declined to review the case either by appeal or certiorari although 
it had already had the case once before, This result is clearly acceptable 
on the basis of a balancing of an individual's right to designate how his 
property will be used as against the public concern with discrimination.” 

In summary, the analysis here applied to the case just discussed, while 
not actually undertaking to formulate a “‘test,” reveals this core question: 
is the state limiting its action to enabling the private individual to engage 
in his private discrimination? Insofar as the state moves beyond this, by 
letting someone else enforce the discrimination as in the restrictive cove- 
nant cases, or by aiding groups and organizations which are beyond the 
role of the private citizen with his own private interest in discrimination 
as in the transportation and labor union cases, the constitutional right 
against discrimination applies. 


. VI. GovVERNMENT INVOLVEMENT IN GrouP DISCRIMINATION 


Evaluation of the situations which have to do with a degree of shift 
away from the private individual to the group or organization claiming 
the right of private discrimination is now in order.*? Groups have a 


68 Jn re Girard College Trusteeship, 391 Pa. 434, 138 A.2d 844 (1988); 

$9 357 U.S. 570 (1958). 

% But cf. Henkin, supra vote $8, at 500, doubting the right of a state to enforce an 
institutional bequest which discriminates on race although recognizing the right to 
make such a bequest which discriminates on a religious basis. Quaere. 

91 Rice v. Sioux City Mernorial Park Cemetery, 348 U.S. 880 (1954), acne 340 
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greater vulnerability to the rights of the public generally because they 
have greater relationship to the public generally than do individuals. The 
process of a state policy clothing a group with public interest so that 
freedom to engage in private discrimination no longer exists has been 
developed earlier, Labor unions now clearly fall into this category, as do 
enfranchised public utilities and transportation facilities. 

The similar issue has been raised in housing. In Dorsey v. Stuyvesant 
Town,** a decision of the New York Court of Appeals in which the Su- 
preme Court denied certiorari,”® the City of New York and an insurance 
company entered into a contract to clear a slum area and construct a 
housing project. The land was condemned by the city and certain tax 
concessions were given. After the housing project was completed, the 
private company refused to lease to Negroes. The New York Court of 
Appeals found that the aid by the government was not enough to be con: 
sidered state action. The court said that the concept of state action is' 
applicable to private organizations and individuals ‘only in cases where 
the State has consciously exerted its power in aid of discrimination or 
where private individuals have acted in a governmental capacity so 
recognized by the State.’ _ 

This statement made by the court in support of its conclusion cannot 
stand under searching analysis. There are instances where the state can 
properly consciously exert its power in aid of discrimination and yet 
there is no constitutional violation. These are the instances of private 
and personal discrimination by individuals, Also, certainly the require- 
ment of state action is not limited to those cases where the state itself 
recognizes that it has delegated governmental power to private indi- 
viduals. The state had not recognized such delegation in the white pri- 
mary cases. 

cr The Stuyvesant Town case should be accepted as involving state action. 
' To say that the condemning of the land and the tax concessions do not 
constitute state action is a clear denial of the moder application of the 


US. 70 (1955), discussed p. 369, supra, would eppear at first glance to be more properly 
classified in this article as involving a quasi-public group rather than a private indi- 
vidual, The reason the case was considered with other cases involving private individuals 
is that the existence of a contract between the parties and the issue of court enforcement 
of that contract as state action is the more uniquely useful facet of the case for analysis 
here. If the case is viewed solely as being concerned with a quasi-public business, the 
cemetery, it simply becomes one of many raising a similar issue. 

03 209 N.Y, 612, 87 N.E.Od $41 (1949). 

9 339 U.S. 961 (1950). 

#4 209 N.Y. 612, 535, 67 N.E.2d 541, 651 (1949). 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 71 


doctrine. But this should not be taken as establishing that the decision in 
the case is therefore determined. The issue of state action is not the real 
issue. The issue must be resolved by a balancing of the right of personal 
discrimination against the state's compulsory concern for the elimination 
of discrimination. 

Perhaps this can most clearly be seen by considering the same prob- 
lem in a church organization. Here tax concessions and other aids to 
churches are accepted beyond cavil, in spite of the specific mandate for 
separation of church and state contained in the first amendment. The 
reason that these concessions are of concern is because the church group 
engages in discrimination which would be unconstitutional if the govern- 
ment itself so acted. This relationship cannot be resolved on any state 
action basis. The state action obviously is present. Rather, in evaluating 
the government's relationship to various church groups, the balancing of 
the individual's right to discriminate, which in this instance is an aspect 
of freedom of religion, must be weighed against the state’s concern for 
the elimination of discrimination. And fortunately it is well established 
that this right of the individual religious group to discriminate must 
predominate. 

Note that in making this constitutional analysis of action by groups, 
the same type of evaluation is used as has been used in determining 
whether state action is present or not. What is important is recognizing 
that the analysis is not for the purpose of determining whether there is 
state action, since the cases establish that there is, The purpose of the 
analysis, rather, is to determine the extent of the state involvement with 
the private group. Stating this proposition in the reverse, the purpose of 
the analysis is to determine the extent to which the private group has 
moved toward a relationship to the public which gives the public the 
obligation to police on a constitutional basis the group's desire to dis- 
criminate. In the Stuyvesant Town case, the issue was whether the state 
gave a sufficient degree of aid, both in quantity and nature, to the Stuy- 
vesant Town Corporation to bring about the conclusion that the private 
housing group has so departed from its private nature that the public 
must insist that it not discriminate on a racial basis. To repeat, this is 
not an issue of state action; it is an issue of a balancing of the private 
right to discriminate against the constitutional obligation upon the public 
acting through the government to eliminate discrimination. On this 
analysis, the Stuyvesant Town case is seen as a border-line case with the 
result subject to serious question. The intimate relationship between the 
city and slum clearance, the size of the housing project, and the fact that 
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the city had to exercise its powers of condemnation to obtain the prop- 
erty for the corporation. show the quasi-public nature of the corporate 
action. 

In contrast to this case is is Johnson v. Levitt % Son, a decision of the 
Federal Court for the Eastern District of Pennsylvania. This case in- 

volved racial discrimination in Levittown by the owners of the Levittown 
housing project. The only claim of state involvement was the fact that 
there was FHA and VA financing on the houses. The court held the 
government was not sufficiently involved for there to be a constitutional 
violation in this racial discrimination. This decision appears correct with- 
out serious question although, again, it would be difficult to hold that the 
governmental guarantee of the mortgages of these houses is not govern- 

mental action. Indeed, the government is so intimately concerned. with 
the problem of racial discrimination in housing for which the govern- 

ment guarantees mortgage loans that the matter became an issue in the 
Presidential campaign of 1960, and President Kennedy has issued an 
Executive Order forbidding racial discrimination in the sale of such hous- 
ing by the original entrepreneur. 

To explore the gamut between the personal discrimination and the 
public interest, one need only consider the vast area of private schools, 
private clubs, and, as mentioned above, churches, Perhaps the most use- 
ful kind of organization for evaluation is the private school. Here the 
nexus with the state is quite acute in many respects. Curriculum is 
prescribed to a large extent in the elementary grades. Free textbooks," 
lunches,** bus fares*® may be given, as may tax exemption.’® Such pri- 
vate schools are publicly accredited in that they fulfill the state require- 
ments of law concerning compulsory schooling.’*! In the private colleges, 
credits in many instances are acceptable by law, as in the case of medical 
degrees and degrees in law. The federal government has engaged in an 
extensive program of scholarship and financial aid for persons attending 
such private schools.’ 


9 131 F. Supp. 114 (ED. Pa. 1955). 

*# Exec. Order No. 11063, 27 Fed. Reg. 11527 (1962). 

®t Cochran v. Louisiana Bd. of Educ., 281 U.S. 370 (1930). 

*¢ National School Lunch Act, 60 Stat. 230, 234 (1946), = U.S.C. $$ 1753, 176 
(d)(3) (1958). 
_ * Everson v. Board of Educ. 330 U.S. 1 (1947). 

100 Paulsen, Preferment of Religious Institutions in Tax and Labor Legislation, 14 
Law & Coreramp. Pros. 144 (1949); Note, 49 Conuné. L. Rav. 968 (1949). 

141 Pierce v. Society of Sisters, 268 U.S. 610 (1925). . 

1¢8 See National Science Foundation Act, 64 Stat. 140 (1950), 42 U. Sc. $$ 1662(4), 
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An issue for the future is whether such schools engaging in racial dis- 
crimination are doing so in violation of the Constitution. But it would 
be totally misleading to resolve this issue on a determination of whether 
there was state action or not with respect to these schools, It is quite 
obvious that the state action here meets all constitutional requirements. 
But if the issue is to turn on the presence of state action, we then move 
ourselves into the constitutional dilemma that these schools are not only 
prohibited from engaging in racial discrimination, but they are pro- 
hibited from engaging in religious discrimination as well. This, we im- 
niediately recognize, does not make sense under the Constitution. One 
of the very purposes of the private school is to engage in religious dis- 
crimination. Indeed, if these schools are to be found as involved in state 
action and this is considered to be enough to bring the constitutional 
provisions into play, sectarian religious training in private religious 
schools would be outlawed. Public schools, of course, clearly may not 
engage in religious discrimination or sectarian religious training.'** 

This is but another instance of the need shown for realizing that the 
concept of state action does not solve these cases. In all of them, state 
action is present, Rather, there must be the evaluation of the personal 
right to discriminate as against the public’s concern forthe elimination 
of discrimination. And in such an évaluation, the result may well be 
different when the issue is one of religious discrimination as opposed to 
racial discrimination, But these differing considerations are not even 
subject to use if the traditional state action analysis is taken as the “test.” 

The matter of the private club is subject to the same need for sophisti- 
cated inquiry. If there is not state action, there is at least state inaction 
_ in allowing the private club to engage in racial or religious discrimina- 
- tion. The issue is simply whether in our society there is a positive value 
in allowing private groups to engage in such racial and religious discrimi- 
nation when these groups limit their relationship to the public as narrow- 
ly as possible, The constitutional answer to this issue should be pre- 
dictably certain. It should not take the required freedom of religion of 
the first amendment, applicable only to religious groups, to authorize 
such discrimination by groups that truly can be viewed as private and 


1869 (1958); National Defense Education Act of 1958, 72 Stat. 1590, 20 U.S.C. §§ 461- 
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voluntary, The country club, the luncheon club, the lodge or social club, 
as long as they do not move out into the area of public concern, as have 
the labor unions, should be under no constitutional inhibition whatsoever 
against engaging in discrimination, This should be so whether the dis- 
crimination involves race, religion, politics, sex, diet, or any of the 
multitude of other facets of individuality. It has been suggested that the 
private club could tum away the Negro non-member but only because 
they could also turn away the white non-member.’ This again is the 
trap of the state action analysis. It fails to recognize the valuable right 
of the person or truly private group to engage in all manner of discrimi- 
nations, except as they may be specifically outlawed by affirmative state 
regulations. 

Another kind of problem that arises in evaluating the extent of state 
involvement is seen in cases such as Eaton v. Board of Managers of James 
Walker Memorial Hosp." a Fourth Circuit decision in 1958. This case 
had to do with the denial to Negro doctors of the “courtesy staff” privi-: 
leges of the hospital. The court held the hospital policy constitutional. 
The hospital had originally been public. But in 1901 it had been con- 
veyed to a private corporation for the purpose of obtaining a donation. 
It had remained private ever since 1901, although from 1901 until 1951 
it received some financial grants-in-aid from the city. The only govern- 
mental connection with the hospital in existence at the time of the suit 
was the fact that the county had a contract with the hospital to pay for the 
care of indigent patients. 

The quasi-public nature of the hospital, with rigid control by law of 
its activities and of the activities of its staff, clearly involves state action. 
In view of this fact, the circumstance that the county pays for the care 
of some indigent patients at the hospital would be irrevelant to the issue 
of state action. Here actually the government is a customer of this private 
business organization. Admittedly, the matter of being a customer could 
become so broad that it would be proper to treat the private organization 
as actually public in nature. But the mere payment of the funds should 
not of itself make the distinction as to whether in this case the racial 
discrimination is constitutionally prohibited or not. The state is a custo- 
mer of many private business groups of one kind or another. State 
employees on official business, being paid by state funds, stay at hotels 


164 Schwelbd, TAe Sit-In Demonstration: Criminal Trespass or Constitutional Right?, 
36N.Y.U.L, Rev, 779, 799 (1961). 
106 961 F.2d 521 (4th Cir. 1958), cer?. denied, 359 U. S. 984 (1959). 
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and eat in restaurants. The issue as to whether hotels and restaurants 
may constitutionally engage in racial or other discrimination should not 
hang upon such a tenuous thread. The issue in this case also must be one 
of evaluating whether the private group has so moved into the area of 
public concern that the public’s interest in eliminating the particular 
discrimination in question must outweigh the personal right to discrimi- 
nate, 


VII. Tue Supreme Count Lays A FOUNDATION FOR 
ABANDONING THE STATE ACTION ANALYSIS 

In a significant decision in 1961, the United States Supreme Court for 
the first time opened the door to the abandoment of the state action con- 
cept as a means of deciding the constitutional issue on discrimination. 
The case is Burton v. Wilmington Parking Authority“ To those who 
are bound up in the state action syndrome, Justice Clark's opinion for 
the majority of the Court can be called vague and obscure.**? But when 
it is realized that we have entered the time of the twilight of state action, 
the Court is revealed as perhaps beginning the construction of the new 
and sensible road of evaluating the constitutional issue concerning dis- 
crimination on the merits rather than letting the accident of state action 
make the determination. 

The case involved a publicly owned and operated parking garage. 
Part of the building was leased out for stores and a restaurant, the Eagle. 
The land had originally been condemned for public use, and the leasing 
was an integral part of the income to the public from the entire property. 
The building upkeep was at public expense, and certain improvements 
by the restaurant were given tax exemption. The United States Supreme 
Court, in the opinion by Justice Clark, held that the racially discrimina- 
tory policy of the Eagle Restaurant was in violation of the Constitution. 
The Court stressed the fact that the profits from the racial discrimination 
would go to the financial success of the government agency. Justice Clark 
firmly asserted: “{RJeadily applicable formulae may not be fashioned”! 
for such cases. Then, in the opinion, he summarizes the approach of the 
majority of the Court to the issue before it in a way that opens the door 
to the new analysis: 


_But.no state may effectively abdicate its responsibilities by either 


100 365 U.S. 715 (1961). 

19 St, Antoine, Color Blindness But Not Myopia, 59 Mica. L. Rev. 993, 1005-06 
(1961). 

100 365 U.S. at 725 (1961). 
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. ignoring them or by merely failing to discharge thein whatever the 
_ Motive maybe. ... By its inaction, the Authority, and through it 
~ tho State, has not only made itself a party to the refusal of service, 
bit ha’ elected to place its power, property and prestige behind the 
‘admitted discrimination. Tho State ha’ so far insinuated itself into 
-- @ position of interdependence with Eagle that it must be recognized 
ac a joint perticipant in the challenged activity, which, om that 
account, cannot be considered to have been so ‘purely private’ as to 

fall without the scope of the Fourteenth Amendment.’ 


Of particular’ relevance i is the reference to the government's ' ‘inter. 
dependence” with the restaurant, and the reference to “purely private" 
activity. While there are also words of state action, particularly state 
inaction, in Justice Clark's opinion at least the foundation has been laid’ 
for the Court to evaluate these cases on grounds other than simply deter- 
mining whether state action is present or not. The denial of the possibility 
of a formula, the reference to questions of degree in interdependence and. 
the privateness of activity clearly open the door to this kind of analysis. 

Interestingly enough, the traditional state action approach by the 
concurring and dissenting Justices points up most effectively the inade- 
quacies of such an analysis. Involved in the case was a state statute which 
authorized restaurants to choose their customers. Justice Stewart, in his 
concurring opinion,’ said that the only proper interpretation of this 
state statute was that it authorized racial discrimination. As such, he 
found that the statute violated the fourteenth amendment. In his strictly 
state action approach, Justices Harlan, Whittaker and Frankfurter con- 
curred in their dissents. All of them said that if the statute was properly 
interpreted as authorizing racial discrimination in restaurants, it would 
be in violation of the fourtsenth amendment.!"! Indeed, a rather in- 
credible distinction was made by Justices Whittaker, Harlan and Frank- 
furter in dissent, While stating that if the state statute provided that 
restaurants may engage in racial discrimination, the statute would be 
unconstitutional, the Justices went on to say that if the state law was 
merely the common law policy of allowing restaurants to choose its 
customers, then there would be no constitutional violation. 

This attempted distinction between state statutory law and state com- 
mon law would seem to have no constitutional justification. Certainly it: 
has been well accepted and established for many years that state common 


100 Jbid. 
110 366 U.S. at 727. 
318 366 U.S. at 729, 
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law is just as much state action for purposes of the fourteenth amend- 
ment as is state statutory law.!** And a distinction between a statute or a 
common law principle which states that restaurants may choose their 
customers to allow the racial.discrimination as opposed to a statute or 
common law principle which says in terms that restaurants may engage 
in racial discrimination (but does not compel it) shows chp exceedingty 
tenuous and useless nature of the state action concept. 

. Even the apparent conclusion reached by these Justices that any statute 
which in terms authorized racial discrimination would be in violation of 
the Constitution would seem to be specious. Suppose, for example, that a 
state passed a statute which provided that individuals shall have the 
legal right to engage in racial discrimination in their own homes. Under 
the claim of the dissenting Justices in the Wiirhington Parking Authority 
case, this statute would be unconstitutional, The same, I suppose, would 
be true of a statute which in terms authorized churches to engage in 
religious discrimination. It is here asserted that the position taken by 
’ the specially concurring and dissenting Justices in this case reveals quite 
clearly the fallacy of falling back upon the concept. of state action to 
determine these cases. The issue must be whether the private organiza; 
tion has moved into an area of sufficient public concern, whether there 
is such “interdependence” that the discrimination is no longer private 
and personal. And whether the state allows the restaurant to discriminate 
through a common law policy or through specific statutory suthorate 
would seem to be irrelevant to the merits of that issue. 


VIII. STATE Reon AND THE “Srr-Ins”’ 


The Supreme Court is in this term facing a series of cases which may 
cast further light upon the need to move beyond the state action analysis. 
These cases are, of course, the restaurant “‘sit-ins.” The facts are well 
known. Groups of Negro and white citizens went into the restaurant 
portions of stores where Negroes were allowed to trade and occupied 
seats in the restaurant area. Under store policy denying Negroes the 
right to eat at the restaurant facilities, the Negroes were not served, The 
Negro and white persons continued to remain quietly in their seats until 
police were called. The persons engaging in the sit-ins were arrested and 
convicted under typical trespass statutes or more specific statutes pro- 
viding that any person commits an offense who fails to leave store prop- 


118 See pp. 347, 361, 363, 364, supre. 
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erty when requested by store personnel to do so. These convictions,!** 
challenged on constitutional grounds, have been argued*"* and are await- 
ing decision in the United States Supreme Court. 

It is probable that these cases will not throw much additional insight 
upon the whole problem of state action. In four of the five cases, the cities 
involved had existing ordinances requiring segregation in public dining 
facilities.““* While these ordinances. were not used in the convictions, 
since the defendants were convicted of trespassing, the trespassing grows 
out of the violation of the city ordinances by those persons engaging in 
the sit-ins. Under these circumstances, the Solicitor General took the 
position in argument that it is not necessary to go beyond the point of 
holding that the state is affirmatively engaged in discrimination when 
such statutes exist, and then persons are convicted for conduct which 
also constitutes violation of those segregation statutes.’"* It would do no 
violence to the most fundamental concepts of state action and of past 
cases to find constitutional violations in the affirmative governmental 
conduct in these four cases. 

The other sit-in case, the Louisiana case, does not involve any precise 
ordinance requiring segregation."** The Solicitor General took the posi- 
tion in his argument that the “pervasive state policy of segregation would 
create the same effect” as if there were such specific segregation ordi- 
nances or statutes."** That this case could also be disposed of on this 
narrower ground would appear to be obvious from past developments. 
Any practical approach to the actual effect: of segregation, as we have 
seen the Court use in Smith v. Allwright," Terry v. Adams,* and 
Shelley v. Kraemer,™ shows that the pragmatic impact of what the state 
does or what the state allows to occur is a proper factor. Justice Bradley 
himself in his majority opinion in the Civil Rights Cases, specifically 
stated that state “custom” supporting individual action could be state 


118 Shuttlesworth v. City of Birmingham, 134 So. 2d 213, 214 (Ala. 1961); Grober v. 
City of Birmingham, 133 So. 2d 697 (Ala. 1961); State v. Goldfinch, 241 La. 958, 135 
So. 2d 860 (1961); State v. Avent, 253 N.C. 580, 118 S.E.2d 47 (1961); City of 
Greenville v. Peterson, 239 S.C, 296, 122 S.E.2d 826 (1961). 

116 The argument is reported in 31 U.S.L. Wazx 3159 (U.S. Nov. 13, 1962). 

118 The Greenville, Birmingham, end North Carolina cases, see note 113, supra. 

116 31 U.S.L. Weex 3162 (US. Nor. 13, 1962). 

117 State v. Goldfinch, 241 La. 958, 135 So. 2d 860 (1961). 

318 34 U.S.L. Weax 3163 (U.S. Nov. 13, 1962). 

119 See p. 360, supra. 

120 See Pp 362, supra. 

191 See p. 373, supra. 
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action."** So it would be nothing new for the Court to be able to dispose 
of the sit-in cases by reversing the convictions on the ground that there 
has been governmental violation of the fourteenth amendment, without 
going beyond the law which has already developed. 

In view of the position taken by the United States government through 
the Solicitor General as amicus curiae, it is probably likely that the sit-in 
case3 will be disposed of on this narrower basis and will not substantially 
advance the modern evaluation of state action. Yet, it is always possible 
that the Supreme Court may write more broadly. In any event, the 
sit-in demonstrations provide a useful means for making further appli- 
cation of the principles which have been the subject of this article. 

Perhaps the beginning point of the application of the principles devel- 
oped in this article to the sit-in situation can best be the reporting of a 
brief interchange between Justice Douglas from the bench and Solicitor 
General Cox. The question and answer in the interchange are precisely 
in accordance with the analysis which is here proposed. At one point in 
the argument, Justice Douglas asked Solicitor General Cox, “Isn't it 
always state action when a state sends people to jail for doing something 
like this?” Solicitor General Cox replied, “It's always state action, but 
not always discrimination."** Here is a clear indication from the Solici- 
tor General that he recognizes the all-pervading nature of state action 
and further recognizes that state action of itself cannot be the controlling 
and deciding factor in these cases. 

State action can be found in several sources in. the n restaurant sit-ins. 
The first source is in the public nature of the restaurants, the public 
control exercised over them. To find state action by this means would in 
effect be an adoption of Justice Harlan’s dissent in the Civil Rights 
Cases'** and an overruling of the majority opinion on the state action 
issue.*** But this aspect of state action does not stand alone. 

The second aspect.of state action is the element of state inaction found 
in the toleration by the state of widespread discrimination by businesses 
of a significantly public orientation. If an occasional isolated business 
engaged in racial discrimination, there would be little justification for 
the state to concern itself on behalf of its citizens who are being discrimi- 


181 Civil Rights Cases, 109 U.S. 3, 17 (1883) (“State anton in the asi lawe, 
customs or judicial or executive "). 

188 31 U.S.L. Warx 3162 (U.S. Nov. 13, 1962), 

184 109 U.S, 3, 26 (1883). ; 

128 Counsel representing the sit-hi 3: demonstrators in one of the cases argued that 
the Ciull Rights Cases should be overruled. 3i U.S.L. Wazx 3160 (U.S, Nov, 13, 1962). 
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nated against. But when the discrimination is so widespread that it is 
difficult for the particular group of citizens to live effectively in the com- 
munity, the state may not stand idly by and allow this kind of wide- 
spread sanction without discriminating through its inaction. 

In the third instance, state action is clearly found in the arrest and 
removal by the police of the persons engaged in the demonstrations. 
Solicitor General Cox stated this in angument.*** Indeed, it has been said 
that this alone is enough to establish the unconstitutionality of the 
response of the stores to the sit-ins."*" Of course, this final conclusion is a 
return to the traditional state action analysis which treats the presence 
of state action as controlling the constitutional issue. 

If this important constitutional issue were determined upon the fact 
of the usé of police to remove demonstrators, by the same analysis the 
person who caused the police to remove someone not wanted from his 
own home would be enlisting state help and the Constitution would be 
violated. This is the great danger of considering the issue on thé basis of 
state action rather than on the basis of its merits. 

Evaluations of the legality of the sit-in demonstrations, if the narrower 
grounds mentioned above are not used, should be upon the same analysis 
which has been put forward here so many times in so many differen‘ 
factual situations. The issue should be resolved by a careful balancing 
of the right of personal discrimination by the private individual or group 
against the compulsory public concern against discrimination. The in- 
quiry should be very much along the lines of the traditional state action 
inquiry, but not to the same result. If the inquiry is directed to finding 
whether there is state action or not, the merits of the issue will not be 
posed. The valid affirmative concern for the right of personal discrimi- 
nation will not be considered. 

In this evaluation, it should be obvicus that the restaurant in the store 
is far more interdependent with the public interest than is a private club. 
On the other hand, it obviously is less interdependent with the public 
interest than is-the monopolistic, franchised public utility. 

_ The traditional property law concept cannot be controlling. In Marsh 
v. Alabama,'** the United States Supreme Court held that the owner of 


38 See p. 386, supra. ~~ 
121 Schwelb, supra note 104, at 809, seems to conclude that the sitin convictions must 
be reversed because police aid was used to evict them. He does not carry his analysis 
on to the use of police to evict a trespasser in a private home because the trespaseer is 
a Negro. 
138 326 U.S. 601 (1946). 
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a company-owned town could not bar members of the Jehovah’s Wit- 
nesses sect from engaging in free speech activities on the streets. This 
case certainly is as closely relevant as any to the sit-in cases now before 
the Court. It was pointed out in Marsh v. Alabama that the company- 
owned town was actually a suburb of Memphis, and the streets were 
open to the general public. The court stressed the right of the people 
living in the city to be exposed to the same kind of opportunity for the. 
hearing of expression of opinion as would persons in other communities. 
The Court very properly said that the traditional concept of property, a 
state-created concept in any case, should not be controlling in such a 
circumstance. It has been seen in the discussion of the many instances 
here of private gzoups or organizatiors fulfilling quasi-public functions 
that this conclusion is not a radical one, atte it was subject to much 
criticism at the time.'** 

At the time it was decided, it was felt by many persons that the Marsh 
case meant that no one could bar people from his own home or from his 
own private club. These fears were occasioned by the same kind of an 
analysis, stopping short of the merits of the controversy, as has been the 
subject of criticism in this article. It has not been widely publicized, but 
the Marsh case has been significantly and properly limited by a later 
decision. The same issue of the right of the Jehovah’s Witnesses colpor- 
teurs to move through the halls of a privately-owned apartment house 
in carrying their message was before the Supreme Court of Virginia in 
Hall v. Virginia. The conviction for trespass for insisting upon enter- 
ing the halls of the apartment house contrary to the orders of the owner, 
was upheld. The United States Supreme Court dismissed the appeal, with . 
Justices Douglas and Murphy dissenting."** The practical difference be- 
tween the company-owned, Memphis suburb and the apartment building 
is obvious and raises a wholly justifiable distinction. In further confir- 
mation of the narrowness of the Marsh case, it should be noted that the’ 
“sit-down” strikes of the middle 1930's, where the employees stayed in 
the plant and took over the premises but refused to work, were held to 
be unlawful at that time.'* 


a eae ee a ee A Ee a ee 

129 Rg, 44 Mic. L. Ray. 848 (1946); 25 L. Rav. 132 (1946); 1 Wro. LJ. 
142 (1947). 

130188 Ve, 72, 49 S.E2d 369 (1948). But ef. Abernathy, Expansion of the State 
Action Concept Under the Fourteenth Amendment, 43 Coat L.Q. 376 baci 
(Apartment house owners niust beware of Marsh v. Alabama). 

193 335 U.S. 876 (1948). 
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If the Court does go beyond the likely narrow grounds for the disposi- 
tion of the “sit-in” cases, it will be faced with the need to balance the 
competing considerations developed in this article. And the resolution 
would be an exceedingly difficult and delicate matter. But it should be 
recognized that regardless of which way the Supreme Court were to 
determine this issue, it should not mean that immediately all other cases 
are swept into the same category. If the Court should find the sit-ins 
lawful and the state action unconstitutional, simply because there was 
“state action,” then other cases would be swept into serious question 
when there should be no question."** 

But if the Court did recognize that it is balancing the persenal interest 
as against the state interest, as it did, to some extent at least, in the 
Wilmington Parking Authority case, then a holding that the sit-ins were 
lawful and the state action was unconstitutional on the broader basis 
here proposed would not automatically mean that a private club could 
not discriminate, or that the private school could not discriminate, or that 
the individual in his private home could not discriminate. It would not 
even establish that under other circumstances even restaurants, which 
were separate and not part of stores, could not discriminate or that 
businesses of other types could not discriminate. If, on the other hand, 
the Court should hold that there was no legal justification for the sit-ins 
and that the state acted constitutionally, this would not automatically 
mean that the public utility could engage in discrimination or that the 
Court was abandoning its position and the leased public facility was no 
longer subject to constitutional requirements. | 


IX. CoNcCLUSION 


This article has attempted to make the following points: 

First: The sun is setting on the concept of state action as a test for 
determining the constitutional protections of individuals. Through devel- | 
opments concerning “‘color of state law,” state inaction, private groups 
and organizations becoming sufficiently oriented to public concern to 
justify public control, and judicial enforcement of private agreements, 
state action is so permeating that it is present in virtually all cases. 

Second: A kind of analysis which resembles the state action analysis 
is still properly used in those cases which evaluate the extent to which a 


188 The cases of licensed clubs, private schools, churches, all businesses and even 
discrimination in private homes would then be doubtful because state action is present 
in all. See p. 367, supra. 
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private group or organization has become oriented to public concern. But 
the purpose of this analysis is not to determine whether there has been 
state action or not, but rather to determine whether the state’s compul- 
sory constitutional interest in the elimination of discrimination is over- 
_ balanced by the desirability of permitting a private right to engage in 
personal discrimination. 

Three: Personal freedom to discriminate lessens as the personal role 
becomes lessened, either through lack of personal interest (restricted 
covenants cases) or the public's concern as the person moves into a rela- 
tionship with the public generally (business and organization cases). 

Fourth: There is no formula. Each case must turn upon its own facts, 
although stare decisis will give a measwre of predictability to similar 
cases. 

Fifth: The elimination of state action as a controlling concept does not 
eliminate the role of the courts. Rather, it broadens it. The issue must 
become one of the merits of accommodating the interests, not one in the 
nature of a formula which is irrelevant to the interests involved. 

The vast amount of literature evaluating the concept of state action 
has almost universally omitted consideration of the desirable right of 
individuals and private groups to engage in a multitude of discrimina- 
tions in our society.’** Analysis of cases on the basis of finding whether 
there has been state action or not leads to ignoring this significant com- 
peting consideration. Only by moving beyond the cant of state action to 
the merits of the constitutional issue in cases involving individual consti- 
‘ tutional rights against discrimination can there be an effective studied 
line of principles established which will enable the state to permit and 
encourage private discriminations but prohibit the state from making its 
own policy one of discrimination. 


134 E.g,, St. Antoine, supra note 107; Shanks, “State Action” and the Girard Estate 
Case, 105 U. Pa. L. Rav. 213 (1956); Schwelb, supra note 104, all passim. Even those 
who recognize the competing personal freedom to discriminate do ¢o grudgingly and 
seem to try to confine it narrowly. Thus, Henkin, Shelly v. Kramer: Notes for a Revised 
Opinion, 110 U. Pa. L. Rev. 437, 490 (1960): “a small area of liberty which the Con- 
stitution favors above the claim of equality.” Of course, this erea of private discrimina- 
tion is quite broad: in the house, in the devolution of property, in buying and selling, 
in family relationships, in some business, in churches, private schools and as to race, 
sex, religion, politics, physical appearance, end all matter of personal attributes. And 
these areas of private discrimination ere not limited to constitutionally protected rights 
to discriminate. Compare also Van Alstyne & Karst, State Action, 14 Sra, L. Rav. 3, 
(1961); Lewis, The Meaning of State Action, 60 Corum. L. Rav. 1063 (1960), both 
passim. 
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CIVIL RIGHTS AND STATE NON-ACTION 
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Introduction 


The failure of the states, taken as a whole, to insure and protect the 
civil rights' of everyone equally, from the earliest days to the present, is an 
accepted fact. Perhaps the pattern was established by the State of Virginia 
during the days of the Articles of Confederation. After enacting an elaborate 
Bilt of Rights, this state proceeded to 1) suspend sitting of the courts, 2) 
twice appoint a dictator, 3) limit the right to vote otherwise than as provided, 
4) enact ex post facto legislation, 5) attaint a man of high treason, and 
6) declare a man's life forfeited without trial.’ 

More recently, governors of certain states, meeting the particular civil- 
rights problem of integration, have asserted that there is no higher law than 
that established by the “majority” (a numerical majority or a numerical 
minority with a majority of the power?). If the majority want to deny the 
civil rights of a minority, it is the duty of the governor, by their definition, to 
effectuate this desire, as if it were the supreme law of the land. Such an 
approach contradicts a basic principle of our form of government, that there 
exists a law slightly higher than the desires of the majority. This approach in 
the states is not new. Concerning the state governments under the Articles of 
Confederation, Madison concluded: “{MlJeasures are too often decided, not 
according to the rules of justice and the rights of the minor party, but by the 
superior force of an interested and overbearing majority.”* 


© Professor of Constitutional Law, Notre Dame Law School, LL.B. New York University. 
Member of the New York end United States Supreme Court Bars. 
1 It i not the purpose herein to define the civil rights of the individual. An interesting list is 
. contained in the Convention of North Carotina, Declaration of Rights (1788), THe Feoeaarist 646 
(Ford ed. 1898). 
2 THe Fepesattst No. 10, at $$ (Ford ed. 1898) (Madison). Activities such as these ted 
Madison to conclude that the operation of slate governments under the Articles of Confereration was 
responsible “for many of our heaviest misfortunes; and, particularly, for that t prevallios and in- 
Cag drt pudtic engagements, and alarm for private rights, . >" Id. at 
et ial 
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In comparison with the federal government, the states, again taken as a 
whole, are more susceptible to corruption on all levels, more likely to heed the 
wishes of the majority in disregard of law, less able to enforce their laws, 
and less able to rise above self-interest. We have for a long time by-passed the 
state governments in favor of the federal government for reasons just such 
as these. The adoption of the Constitution was such a by-passing. Similarly, 
and more recently, we have the Mann Act,! the Lindbergh Kidnapping Act,* 
and the Interstate Transporta'ion of Stolen Vehicles Act,® as examples of a 
turning to the federal government because of the state’s failure to provide 
desired results. Furthermore, today the federal government rather than the 
state government is expected to control overlords of organized crime. 
__..2 These by-passings of the states in favor of the federal government 
establish a pattern which is perhaps descriptive of what the relationship 
between the state and federal governments should be. If the end to be 
achieved by government is within the capabilities of the states, responsibility 
for. achieving that end should remain with them. But when a state fails or 
refuses to fulfill this responsibility, it devolves upon the federal government 
ser ois the state to fulfill its responsibility or to achieve the particular 
end itself. 

~ ‘That the securing of civil rights is an end to be achieved by govern- 
ment, was early recognized in the Declaration of Independence. It is within 
the capabilities of the states to achieve this end, but if a state fails or refuses 
to fulfill this responsiblity, it devolves upon the federal government to either 
force the state to secure the civil rights of the individual or to secure these 
rights itself. Only by such a system as this would the civil rights of an in- 
dividual be completely secured as far as possible under our system of gov- 
ernment. 

Congressional civil rights legislation of some sort is a certainty. The 
continuous failure of the states to secure the civil rights of individuals will 
eventually result in a complete turning to the federal government for a solu- 
tion. This immediately raises serious constitutional problems if Congress is to 
produce an effective solution. Do Barron v. Balitmore," the Slaughter-House 
Cases,* and the Civil Rights Cases* correctly define the basic limitations of 
congressional action, or does our Constitution establish the type .of system 
described previously? These are the questions to be explored in this article. 


I. BARRON V. BALTIMORE 


Legal protection — the maintenance of a certain degree of order in the 
community — was enjoyed -by inhabitants of the thirteen colonies that 
became the original United States of America. Dissatisfaction with oppressive 
measures on the part of the legally constituted authorities, with King and 
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Parliament at the summit, led to the demand for independence, the successful 
Revolution, the establishment of the United States, and the mofe perfect 
union of 1787-89. Having won freedom from tyranny, the peoplé of the new 
aation were determined not to suffer the new.national government to develop 
into an instrument for curtailing dearly bought liberty. To that end, 2 Bill of 
Rights was adopted almost contemporaneously with the new Constitution. It 
seems to have been the genesal belief at the time of the adoption of the Bill 
of Rights that such safeguards were necessary primarily as a warning to, or 
a restraint on, Congress and the national government with little, if any, 
concern being felt about the necessity or desirability of having similar 
restraints expressed in the national Constitution with respect to the state 
governments. There appears to have been a pervading sentiment that the 
people of each state could readily see to it that the government of the states 
be kept in check. Such protection for the inhabitants of each state against 
their local government as was felt to be necessary had already been provided 
for in Article I, section 10 of the Constitution. These are the provisions pro- 
hibiting ex post facto laws, bills of attainder, laws impairing the obligation of 
contracts, and forbidding duties on imports and exports. 

Such in brief is the orthodox view of the position of constitutional 
guarantees of fundamental human rights. This view received the approval of 
the Supreme Court in 1833 when Barron v. Baltimore'® was decided. The 
Court held that action by a municipality was not governed by that provision 
of the fifth amendment which forbids the taking of property for public use 
without just compensation. The great Chief Justice, speaking for the Court, 
stated that the first eight amendments, the Bill of Rights we hear so much 
about, do not apply to the States or their instrumentalities. The Court has 
never departed from this view. No matter how often the Court has revised 
and even overruled previous doctrines and decisions this marvelous holding 
has ever remained a fixed star in the constitutional firmament. The soundness 
of the holding on the basis of reason and authority has been widely accepted. 
Reason in this connection embraces traditional political theories concerning 
the role of the states in the Union as well as construction of thé language of 
the Constitution, particularly Article I, section 10, which expressly refers 
to the states, and the first eight amendments which do not. Authority em- 
braces a history of the adoption of the amendments. Yet doubts about the 
soundness of Barron v. Baltimore persist.’ Even at this late date the holding 
seems incredible to many until they are shown the report of the case. To the 
vast majority of Americans the holding is unknown. After having had the 
culogies of the Bill of Rights dinned in their ears by orators, pundits, lawyers, 
bar association committees, and the like, they would be amazed to discover 
that this wonderful Bill of Rights does not apply to their state governments. 

The people of Alaska have been lately celebrating their great good 
fortune in having been admitted as a state of the Union. Henceforth, the 
voler in Alaska or Hawaii (presumably soon to be admitted) can vote for 


10 $92 US. (7 Pet.) 153 (1833). 
th 2 Crossxey, Potrrics ano THE ConstiITUTION 1056-82 (1953). 
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senators and representatives, he can vote for a governor and for the presi- 
dential electors. Politicians throughout the United States will now have to 
take Alaskans and Hawaiians into account in their calculations about meas- 
ures in Congress as well as about presidential elections. Alaska and Hawaij 
will be guaranteed a republican form of government. Their legislatures will 
be restrained by Article I, section 10 of the Constitution. All sorts of benefits 
will accrue — but no longer will their legislatures be restrained by the Bil) 
of Rights in the United States Constitution. If Alaskans and Hawaiians want 
a Bill of Rights, they will have to do what state citizens before them have 
done -——- see to it that there is a Bill of Rights in the state constitution and get 
it observed if they can. 

Our American Bill of Rights was adopted long before the parliamentary 
reform of 1832 in England when rotten boroughs were abolished. The gerry- 
mander, however, appeared early in our history and conditions in some of our 
states today approach the rotten borough system of abuses. Georgia is most 
notorious in this respect.'? The up-state and down-state- inequities in New 
York and Iilinois are well known. The failure of Indiana to redistrict by its 
own legislature, in contemptuous disregard of the state constitution, has re- 
cently been brought to public notice. 

Contrary to the expectations of the old Jeffersonians, representatives 
from rural areas have tended in recent times to show little regard for human 
rights. Whatever the causes may be, the fact remains that the individual 
human being — without regard to his station in life — has discovered again 
and again that he is more apt to receive decent equality of treatment from 
federal officers than from local functionaries.'* Local tyrannies are exercised. 
Powerful men at the local level find their power ineffective on the broader 
national plane. 

Barron y. Baltimore ruled that the rights specified in the first eight 
amendments are guaranteed only against federal action. The first amendment, 
of course, in terms forbids only action by Congress, but the other amendments 
are not in terms so limited. The teaching of Barron v. Baltimore is that since 
the words “no state shall” or similar words do not appear in the amendments, 
protection on the state leve] is not guaranteed by the amendments. This doc- 
trine is a product of strict construction and not one in the interest of freedom 
of individual persons.'* Every man, woman and child in every state with a 


12 South v.. Peters, 339 US. 276 (1950). See also Magraw vy. Donavan, 163 F. Supp. 184 
(D.C. Minn. 1958). - ; 
18 Mr. Justice Jackson apparently felt differently. 
Courts can protect the innocent against [illegal searches and seizures] only indirectly 
and through the medium of excluding evidence. . . . Federal courts have used this 
method of enforcement of the [Fone Amendment, . . . although many state 
courts do not. This inconsistency does not disturb me, for local excesses or invasions 
of liberty are more amenable to political correction .... {A)ny really dangerous 
threat to the general libecties of the people can only come from [the federal] 
government). (Emphasis added.) : 
Brinegar v. United States, 338 U.S. 160, 181 (1949) (dissenting opinion). : 
1@° Mr. Justice Frankfurter in speaking of the @fth amendment privilege against self-incrimina- 
ton stated: “This i pee must not be interpreted in i 
Ullmann v. United States, 380 U.S. 422, 426 (1955). Contrast the language in Ulmenn typically 
used in referring to federal infringement of individual rights with the language of Mr. . Justice 
Jackson is note 13, supra, where only state infringement wes involved. 
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republican form of government is left at the mercy of the governing group 
in the state insofar as the Bill of Rights is concerned. 

Professor Crosskey has pointed out, to the disgust of the orthodox, that 
the Bill of Rights by its terms specifies standards of governmental action and 
that the failure to observe them was believed to be a great evil.'® It was so 
at the time of the adoption of the amendments, probably almost universally. 
It is so believed by many today with regard to most of the standards specified 
therein. If violations of the standards are grave evils and forbidden to the 
national government, why are not violations by local and state governments 
equally grave?'* Crosskey points out that the language of the first amendment 
that “Congress shall make no law respecting an establishment or religion,” 
means what it says and only what it says. Congress may not legislate on this 
matter at all, but the states may. The first amendment is clearly addressed to 
congressional powers only. The remaining language of the amendment, “or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble and to petition 
the government for a redress of grievances,” also, Crosskey explains, clearly 
_forbids Congress to prohibit the free exercise of religion, but does not forbid 
the statés to do so. The same can be said about freedom of speech, that is, 
Congress may not abridge it, but the states may. And so forth. But, and here 
is the matter that is frequently overlooked, Congress is not fcrbidden to 
protect the free exercise of religion, the freedom of speech, or of the press, 
or the right of the people to peaceably assemble, and to petition the govern- 
ment for a redress of grievances. Indeed, Congress should be able to control 
the states in these matters without in any way violating the Bill of Rights. 
Congressional legislation could be held to be authorized by a combination of 
the Bill of Rights and the “necessary and proper” clause of Article I, section 8 
of the Constitution. : 

It should be noted that Barron v. Balitmore came down in 1833, long 
after the adoption of the Bill of Rights, in an era when elements disruptive of 
the Union were increasing in virulence. In the succeeding generation those 
same elements brought on our bitter Civil War. Crosskey indicates several 
statements of judges and commentators on the Constitution which make clear 
that many believed (as the unlearned today no doubt still believe) that the 
Bill of Rights, except the first amendment, applied to the states.’* It is also 
worthy of note that a provision guaranteeing trial by jury in criminal cases 
is contained in Article III of the Constitution, relating to the judicial powers 
of the United States. Why was this guarantee repeated in the Bill of Rights, 
Article VI? It can readily be seen that the repetition of this provision might 
well be interpreted as having a wider application in the Bill of Rights, namely, 
to the states as well as to the federal courts. 


16 Medison referred to these rights as the “great rights of mankind to be secured under this 
i ” not sim ederal rights. Surm and Munrity, Leszaty ano Justice 91(1958) (Mads 
s0a's Speech to Congress, June 8, 1789). 
0 2 Ceossxzy, op. cit. spra note 11, at 1056-82, * 
Wd. at 1076. 
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Recently the futility of further investigation into the matters discussed 
in this article has been alluded to by a judicious writer on the right to 
counsel.'*® It is submitted, that even though little that is new or important is 
likely to be discovered by further investigation, it seems salutary to remind 

e bar and inform the public that the great pillars of constitutional law dis. 
ussed herein are not althogether worthy of unstinted praise and approbation 
and may soon be ripe for being distinquished into the constitutional limbo of 
Lochner v. New York,'* Allgeyer v. Louisiana,®® the Child Labor Tax Case,™ 
or even into the pit of oblivion of Plessy v. Ferguson,?* Dred Scott v. San- 
ford,** the great income tax case*! and the like. 


Ii, THe SLaucHTER-House Cases 

A discussion of the Slaughter-House Cases** is undertaken here for the 
purpose of examining the concept of state action as a limitation on the power 
of Congress. In this case, decided in 1872, the Supreme Court was being 
call2zd upon for the first time to give judicial construction to the fourteenth 
amendment which had been ratified in 1868. The issue before the Court 
was whether the legislature of Louisiana had the constitutional power to 
create an exclusive franchise in one corporation to maintain the slaughter 
house facilities for all butchering in the city of New Orleans. The_p laintifs 
pbjected to such action on the grounds that the sanitafion reasons.advanced in 
justification were a pretense for creating a state-favored monopoly which 
would violate the natural rights of butchers to pursue their profession. Such 
rights, it was contended, were privileges and immunities of federal citizenship, 
which could not now be abridged by state law because of the adoption of the 
fourteenth amendment. In a five-four decision, the Court rejected this argu- 
ment by holding that privileges and immunities of federal citizenship was a 
Separate category from privileges and immunities of state citizenship. Each 
class encompassed only those rights which were in fundamental relationship 
to the modifier “federal” or “state.” Pursuit of a profession was within a 
citizen's state rights, not federal; therefore, any abridgement of this right by 
. the state would not be an abridgement of the privileges and immunities of 
national citizenship. National citizenship protected things in the nature of 
freedom to travel among the states,** rights to petition the federal government, 
protection on the high seas, habeas corpus and other enumerated rights. 

The dissents asserted** that the privileges and immunities of federal 
citizenship was a much broader category, including within it the funda- 


18 Rackow, The Right to Counsel — Time for Recognition under the Due Process Clause, 10 
W. ‘ 


7 (1896). 
88 6) US. (19 How.) 393 (1857). 
24 Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895). 
26 8) US. (16 Wall.) 36 (1872). 
8¢ Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1867), had been decided prior to the fourtecath 
‘ ear st ea adel Meryl tone tp, ere a sar dln al 
passing through the use & would interfere with the rights of the federal government. 
a? 63 US. (16 Wall) 6 at at 8), 418, 124 (1872). 
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mental rights of state citizens in their relation to state governments, The right 
of a state citizen not to have the state abridge his fundamental rights agairist 
the state was of itself a privilege and immunity of federal citizenship. The 
right to follow one’s profession freely without the state interference of favor- 
itism to special groups was such a right and therefore could not be abridged 
by state law. 

These, then, were the first views taken of the privileges and immunities 
of national citizenship by the Supreme Court. And though the majority view 
pecame firmly established as a fundamental canon from which the vast store 
of fourteenth-amendment jurisprudence flows, some persist to question the 
validity of the decision, notably Justice Black.** The case has become 
identified with the issue of whether the fourteenth amendment “incorporates” . 
the first eight amendments, and an examination of the views of Professor Fair- 
man against those of Professor Crosskey on this question®® gives some idea 
of the conflicting theories of history that may be applied in an historical 
evaluation of the Slaughter-House decision. 

Some of the salient issues with which this controversy is concerned 
reveal the tremendous scope and importance of the Slaughter-House de- 
cision in our. constitutional history. The question of whether the Framers of 
the first eight amendments originally intended that the rights contained in 
these amendments should be protected against infringement by only the 
national government and not the states is the beginning of the controversy. To 
Fairman, the decision in Barron v. Baltimore enunciates the true constitutional 
will of the people. Consequently, the legislative history of the fourteenth 
amendment is to be interpreted in this light. Crosskey, on the other hand, 
concludes that the decision in Barron v. Baltimore was incorrect. He further 
concludes that the most obvious intent shown in the legislative history of 
the fourteenth amendment was an intent to do away with Barron v. Baltimore. 

In light of these two interpretations of history, it is relatively simple, then, 
to see the two opposing definitions that could be given to the privileges and 
immunities clause. The words of the original draftsman speaking of the 
fourteenth amendment have this to say: 

{The proposed amendment does not impose upon any state of the 


nion, or any citizen of any State of the Union, any obligation which 
is not now enjoined upon them by the letter of the Constitution.®¢ 


Allowing Fairman to project his own psychological satisfaction with the 
prior constitutional history into this speaker, the resulting statement says the 
fourteenth amendment is a truism, as the court did indeed interpret it. Allow- 
ing Crosskey to interject his disatisfaction, the statement becomes an obvious 
altempt to overthrow Barron v. Baltimore. 


28 See dissent in Adamson v. California, 332 U.S. 46, 71 (1947), and more recently, citing that 
éaseat, Bartkus vy. uno 359 ‘US. 12t, 130 (1959) (dissenting opinion). 

39 Fairman, Does the Fourteenth Amendment Incorporate the BUl of Rights? 2 Stan. L. Rav. 
$ (189); age G4 raring Fairman, “Legislative History." and the Constitutional Limitations - 
Sue Authority, Cu. L. Rav. 1 (1954); aad Fairmaa, A Reply to Professor Crosskey, 22 
VU. Ont. L. Rav. 144 (3s), 

1@ Cono. Grose, 39th Cong., 1st Sess. 1034 (1865-66). 
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The period subsequent to the adoption of the fourteenth amendment 
by Congress again provides the battleground for their opposing inferences. 
Fairman asserts that the failure of states to consider that many of their pro- 
cedures were then in conflict with the first eight amendments, and the failure 
of lawyers to assert such arguments in court,®! are clear indications that 
the clause was not intended to have such a broad effect, whereas Crosskey 
discounts these instances as oversights of negligible importance when balanced 
against the view expressed by the contemporary Congress in its passage of the 
civil rights legislation. 

Fairman has on his side the tremendous weight of judicial history sub- 
sequent to the Slaughter-House Cases, which has always re-affirmed its hold- 
ing, while Crosskey’s position finds its strength in the inference that the 
privileges ang immunities clause, if the heart of the fourteenth amendment, 
certainly was intended to have a greater effect than the cipher to which it was 
reduced. The controversy here outlined, however, takes place wholly within 
the area of what is protected against positivé state action, since the clause 
is prefaced “No state shall make or enforce any law. .. .” Part of the question 
becomes moot since the subsequent enlargement of the due process clause 
to include “fundamental personal rights and liberties"? has resulted in the 
inclusion of much of what the dissenters in the Slaughter-House Cases would 
include as things “which of right belong to citizens of all free governments”** 
in the privileges and immunities clause. 

.As.to the concept of state action, however, the Slaughter-House Cases 
remain relevant in two respects: 1) Insofar as it made the due process and 
equal protection clauses of the fourteenth amendment bear the burden of 
what was intended to be covered by the privileges and immunities clause, the 
decision destroyed any vitality: the equal protection clause might have had 
by contrast with a “proper” interpretation of the privileges and immunities 
clause. 2) This decision implied some basic assumptions that were later to 
become dogmatic in the subsequent cases defining the limitations of con- 
gtessional power over civil rights. 

Relevant to the second point are the statements by Mr. Justice Miller 
in the Slaughter-House Cases implying that any other interpretation of the 
privileges and immunities than his interpretation, would grant Congress 
complete control over state legislation. Thus, he asks: 

(Was it intended to bring within the power of Congress the entire 

domain of civil rights heretofore belonging exclusively to the States? 

All this and more must follow, if the proposition of the plain- 

tiffs In error be sound. For not only are these rights subject to the 

control of Congress whenever in its discretion any of them are supposed 

to be abridged by State legislation, but that body may also pass laws in 

advance, limiting and restricting the exercise of legislative power by the 


81° See note 95 infra. 


82 “For present purposes we may and do assume that freedom of speech and of the press... 
are among the fundamental rights and ‘liderties’ protected by the due process clause of 
the Fourteenth Amendment: from impairment by the States.” Gidow v. New York, 268 US. 652, 
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States, in their most ordinary and usual functions, as in its judgment 
it may think proper on al! such subjects. And still further, such a 
construction . . . would constitute this court a perpetual censo- upon 
all legistation of the States, on the civil rights of their own citizens, 
with authority to nullify such as it did not approve as consistent with 
those rights, as they existed at the time of the adoption of this 
amendment. ... But when, as in the case before us, these consequences 
are so serious, so far-reaching and pervading, so great a departure 
from the structure and spirit of our institutions; when the effect is to 
fetter and degrade the State governments by subjecting them to the 
control of Congress, in the exercise of powers heretofore universally 
conceded to them of the most ordinary and fundamental character; 

. the argument [that such was not the intent] has a force that is 
irresistible, in the absence of language which expresses such a purpose 
too clearly to admit of doubt.®4 


It would seem that Mr. Justice Miller's argument, and that of Mr. 
Fairman, are founded in reasoning that because’the privileges and immunities 
clause was poorly drafted to allow for two extremely divergent views as to 
its meaning, the Court should choose that interpretation most consistent 
with the existing state-federal structure, However, if we examine the results 
of subsequent judicial history under the fourteenth amendment and observe 
the great supervisory power of the Supreme Court that has subsequently 
developed over state legislatures through the medium of due’ process, and if 
we assume further that such was the intent of the framers of the fourteenth 
amendment, then the intent we discover in retrospect today is certainly at 
odds with much of what Mr, Justice Miller concluded could not be the intent 
without further clarity. 

First, his assumption that if a broad meaning were given to the privileges 
and immunities clause, the Supreme Court would then have the “authority 
to nullify such {state legislation} as it did not approve as consistent with those 
rights as they existed at the time of the adoption of this amendment’*® is 
spurious in its import that as a result, a natural law-laissez faire system of 
rights would be frozen into the Constitution under which state legislatures 
could make no new laws nor change old ones.** For in reflecting on the Su: 
preme Court’s ability to collapse generalities under the force of social 
pressures,** the privileges and immunities “in their nature, fundamental; 
which belong of right to citizens of all free governments”** could have been 
made to give way before the future surge of social legislation just as easily 
as “the fundamental rights and liberties protected by the due process clause.”** 

Secondly, Mr. Justice Miller's repugnance to the general idea of the 
Supreme Court as a “perpetual censor upon all legislation of the states” has 
not proved to be an inherited characteristic of his judicial descendants in 


in at Le . 
at 
80 See Pamman, Mz. Justice Maer aNp tHE Supatme Count, 1862-1890, at 180-81 (1939), 
setting forth opposing counsels’ views on the affect of a broad interpretation of privileges and nd im- 


8? E.g., Home Building & Loen Ass'n v, Blaisdell, ig US. 398 (1934), holding that a mortgage 
w@oratociom Jaw did not impair the obligation of contrac 

08 Corfeld v. Coryell, 6 Fed. Cas. $46, $51 (No. 4.390) (C.C. BD. Ps. 1923). 

0 Gidow v, New York, 268 U.S. 652, 666 (1925) 
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terms of the power they have seen fit to wield over state legislation, except 
when judicial humility prompts them to refrain from scrutinizing too closely. 

Thirdly, his concept of what is within the state legistative power “in 
their most ordinary and usual functions” as against the scope of the federal 
legislative power, has undergone a tremendous displacement of power through 
other clauses of the constitution, most notably taxation’® and commerce,*! 
bringing with it new concepts of concurrent state-federal legislative jurisdic- 
tion unknown in 1872.*? 

If we were allowed to give Mr. Justice Miller an insight retrospectively 
into what the dormant “intent” of the whole Constitution would come to mean 
as to the proper balance between state and federal power, would he be 
equally as willing today to say in affirming his argument for a narrow con- 
struction of privileges and immunities that: 

The argument we edmit is not always the most conclusive which {[s 
drawn from consequences urged against the adoption of a particular 
construction of an instrument. But when, as in the case before us, these 
consequences are so serious, so far-reaching and pervading, so great 
a departure from the structure and spirit of our institutions; . . . when 
in fact (the effect] radically changes the whole theory of the State and 
Federal governments to each other and of both these governments to 
the people; the argument has a force that Is irresistible, in the absence 
ee Se which expresses such a purpose too clearly to admit of 


Such an analysis may be an argument for, or an argument against, or no 

argument at all that the Slaughter-House Cases were wrong in their inception 

'since it is a dubious method of constitutional jurisprudence to reconstruct 

“the framers’ intent in history by imputing to them knowledge of what later 

-courts would declare the whole intent of the Constitution to have been. But 

ft is significant insofar as Mr. Justice Miller did not refer to the legislative 
history of the fourteenth amendment to find this intention but relied squarely 

upon his interpretation of what the federal-state structure was in making a_ 
choice between two definitions. For the resulting definition of privileges and! 
immunities based upon the state-federal structure, should then be subject to’ 
as much change as the state-federal relationship has undergone. The anomaly 
remains, that in construing the Constitution as a living, organic whole, the 
privileges and immunities clause has been discarded as lifeless, when in 

teality, even without saying Slaughter-House was wrong, there should be 
principles of life remaining which are as yet undeveloped.** 


40 E.g., Steward Machine Co. v. Davis, 301 US. $48 (1937); Helvering vy. Davis, 301 US. 619 
(1937) (sustaining the Social Security Act of 1935). 

41 By, Wickaed v. Filbun, 317 U.S. 111 (1942) (sustaining the Agricutural Adjustment Act). 

42 Ey., Compare United Stetes v. Southeastern Underwriters Ass'n, 322 U.S. $33 (1944), with 
Prodential Ins. Co. v. Benjamin, 328 U.S. 408 (1946), where after the Court held the business of ia- 
surance to be interstate commerce, Congress successfully ceded its power to the states. 

48 33 US. (16 Wall.) at 7. 

44 Ia this connection, it & interesting to note the comment of Gressman, The Unhappy History 
of Civil Rights Legislation, $4 Mic. L. Rav. 1323, 1346-47 (1952), concerning the possible applice- 
tion of § 241 of the Civil Rights Act (making i a crime to interfere with a citizen's exercise of 
bls pri and immunitic) (0 interference wih rights created under various pieces of federal 
legislation. See Konvirz, Trt Constitution anp Crva Ruouts 44-45 (1947). 
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_,. The fact that the state-federal structure has changed and grown in com- 
plexity is also directly relevant to the concept of state action that the Slaughter- 
House Cases engendered: First of all; the contentions.in the case represented 
-two polar extremes, with no indication being made that there was in fact'a 
great middle ground of decision both as tothe Supreme’ Court’s power of 
review. and. the legislative -power.of Congress; For instance, none of the 
justices saw fit to hald:that the right to pursue one’s profession without un- 
_ reasonable interference from the state was a privilege or inimunity of national 
citizenship but that in this particular case, there was no‘abridgement because ~ 
the legislation was not arbitsary or unreasonable. Yet today under substantive 
due process, the right is recognized even though the legislation is upheld.** 

. - There was an assumption by the majority, implied by its projection of the 
consequences that must necessarily: flow from a broad interpretation: of 
privileges and immunities that future Supreme Courts would be unable to 
make evaluative distinctions as to what was and what was not fundamental 
between the citizen and his state government. This assumption, as we have 
seen before, has been proved inaccurate as.to the power of the Court by the 
subsequent development of substantive due process and the greater protection 
of civil as opposed to economic liberties. © © oo 
_* But there was also-an assumption that as to the legislative power of 
Congress in the enforcement clause, the necessary result of broad privileges 
and immunities would be complete control of state legislatures in all respects. 
- Again, the assumption failed to recognize that future Supreme Courts would’ 
have the ability and the duty to’draw the line on Congress between what 
wag fundamental to the spirit of. the fourteenth amendment in the concept 
of civil rights as against the large area of legislative subject matter which 
could properly remain indifferent to that spirit and therefore be left a matter 
of local concern. Why should “privileges and immunities of national citizen- 
ship” be any less ‘subject fo progressive ‘evaluative definition than “due 
of law”? The conclusion of the majority that it should not be capable 
of such interpretation denied the ability of the Supreme Court to use its own 
common sense to avoid those samé consequences which were thought to be so 
*serfous, far-reaching and pervading” as to call for no other conclusion than 
that it had just made. _ BO SO an 
In this context, the attenipts at civil rights legislation by Congress were 
“to fight: for theit existence and find their annihilation. The assumptions had 
been laid. All that was necessary now was to follow-them out. Privileges and 
immunities of national citizenship did not include any relationships of the 
individual to his state government because this would allow complete con- 
gressional power over all things ordinarily subject to state legislative power. 
Acts of individuals against other individuals are ordinarily subject to state 
_ .degislation and,. therefore,. they could not be subject matter of federal 
legislation. Without reeognizing that Congress had itself made the evaluative 
distinction as to the actual constitutional limits of its power in state legislative 
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areas, the Supreme Court blindly followed the assumptions of the Slaughter- 


House decision into the abyss of the Civil Rights Cases. 


HI. THe Crvit RiauTs Cases 


In‘a series of cases** culminating with the Civil Rights Cases," the 
Supreme Court of the United States frustrated in large measure the intention 
of the framers of the fourteenth amendment-to provide the federal govern- 
ment with legislative power extending to private interference with civil 
tights.‘* This was accomplished by the concept “state action,” or more pre- 
cisely, “positive state action.”** Simply stated, state action includes state 
legisfation and the acts of state officials and quasi-officials done under color - 
of state law.®° ° 

State action proved from the beginning to be a difficult concept to apply, 
and the courts have been continually called upon to define its Limits, Their 
efforts, particularly of late, have resulted in charges that they are ‘disin- 
tegrating the strict and-conventional interpretation of the fourteenth amend- 
ment. 

At the prGSent time state action stands as a Dagrier to effective judicial 
interpretation and effective les e implementatign of the fourteenth 
amendmopft because it y gress and the\federal courts from 
reaching Individual netio;r pment, the sitt ation might other- 


wise \ arrant suchr extension of the federa ation exists when 
private individuals i Jy | hoose to “sit on 
their hands” and permit s 

‘The present situa bf civil rights — school 
desegregatio ; e concept of statejaction on the 
: ted States since the S Lg Court 
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(1952), That this was the Viatent e Tue Aporyion OF THE Founreznrt 
AMENDMENT 62 -63, 277 (15 as "Screw. 8 ‘ase: Federal Prolection of Negro Rights, 46 
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yet Congress has enacted no legislation which would assist the courts in en- 
forcing this decree. However, 

We sense, indeed, a crying need for the flexibility of the political 

process as distinguished from the relative rigidily of the judicial process, 

and we can deplore the fact that Supreme Court in the Civil Rights, 

Cases of 1883 relieved the congressional conscience by freeing it of 

major responsibility. Perhaps more relevant to the public need at the 

time of the Brown decision would have been the overruling of the Civil 

Rights decision rather than of Plessy v. Ferguson with its “separate 

but equa!” doctrine. But the Supreme Court of today has no means 

of overruling the Civil Rights decision unless Congress goes in the face 

of that decision and enacts a statute in violation of it. This, we currently 

see, Congress is most reluctant to do.83 
Thus as the federal judiciary continues to go it alone in the area of school - 
desegregation it is paying for the “sin” of their predecessors over fifty years 
ago — the Civil Rights Cases. 

** The Civil Rights label itself raises a major problem of definition — 
what are civil rights? Which rights should be protected by government? Yet 
rather than being concerned with this problem, the United States is still pre- 
occupied with the lesser problem of devising a system commensurate with 
federalism which will effectively protect that which is predetermined a civil 
right of an individual. If such a system were established by the fourteenth 
amendment, and the Supreme Court had been willing to recognize it, the 
United States could have proceeded to the definitional problem involved in 
civil rights. But by not recognizing the system established in the fourteenth 
amendment for federal protection of civil rights, our dual sovereignty form 
of government, which should provide a double guarantee of civil rights to 
the individual, has been permitted to become itself an instrument for the 
denial of civil rights. ; 

Effective protection of civil rights occurs: when a forum exists in which 
interference with a civil right either by the state or an individual is rectified. 
This may be illustrated as follows. Assuming freedom of speech to be a civil 
right, if John Doe rents a hall and announces that he is going to give a speech 
on the evils of smoking, and another individual who happens to be a cigarette 
salesman informs him that if he gives this speech he will suffer certain eco- 
nomic and physical injuries, there has been an interference with John Doe's 
freedom of speech. (There may also be an interference with his right to be 
free from threats of violence, but this is a right distinct from his right of 
freedom of speech and his remedy for one is not necessarily the remedy for 
the other.) John Doe's right of freedom of speech is effectively protected if 
the state 1) provides laws which make it a crime and/or a tort for one person 
to interfere with another’s freedom of speech and 2) actually administers, 
enforces, and construes these laws so that the individual who interfered with 
John Doe’s civil right is convicted of a crime and/or assessed with damages, 
subject of course to the vicissitudes of the judicial process. The failure of a 
state to provide an effective remedy to rectify an interference with the civil 


88) Swiswer, THe Surate Count In Moozan Roie 160 (1958). 
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rights of an individual is termed, in the context of this article, state non-ac- 
tion® 

By reason of the Civil Rights Cases Congress is powerless under the 
fourteenth amendment in the face of state .non-action. Congress cannot 

order the state legislature to enact laws which provide remedies for inter- 
ference with civil rights. Thus, when a state has provided no effective remedy, 
Congress must deal directly with offenders and offenses, but this the Civil 
Right Cases t.ught us Congress may not do. In the context of our illustration 
above, if the state has not provided John Doe with a remedy against the 
individual who interferes with his right of freedom of speech, Congress is 
precluded from declaring such interference a crime or a tort and providing 
for adjudication in a federal court. 

Because the Civil Rights Cases prevent Congress from overcoming the 
effects of state non-action, this decision will be put to close scrutiny in an 
effort to determine the soundness of the Court’s reasoning and assumptions. 
Then, the theory of state non-action will be more fully developed in an effort 
to determine what congressional legislation today would be “appropriate 
legislation” under the fourteenth amendment. 

The Supreme Court of the United States must of necessity take into con- 
sideration things other than what are normally termed judicial precedents. 
As precedents, decisions founded in policy are frequently the most unsound 
precedents of the Court because they remain in existence long after the 
considerations of policy upon which they were based are proved invalid or 
cease to exist. The Civil Rights Cases was a policy decision, as a reading of 
the decision will demonstrate. At the end of the rather long and repetitious 
opinion, Justice Bradley wrote: 

When a man has emerged from slavery, and by the aid of beneficent 

' legislation has shaken off the inseparable concomitants of that state, 

there must be some stage in the progress of his elevation when he takes 

the rank of a mere citizen, and ceases to be the special favorite of the 

laws, and when his rights as a citizen, or man, are to be protected in 

the ordinary modes by which other men’s rights are protected.5& 
This strange platitude indicates that the decision was merely a “judicial 
ratification of the conviction:widely held among white people that enough 
' time had been spent in getting protection for the former slaves and that they 
must find some way of getting along without special attention.”** 

Time has-proven-the invalidity of the Court’s policy determination that 
the Negroes as a race were ready to fend for themselves: However, the fiction 
of this determination even at the time it was made can be readily seen by con- 
trasting Justice Bradley’s statement above with one made by Justice Strong 


64 A distinction will be made here belween state non-action and state inaction. State inaction is 


_ the failure of officials of the executive and judicial branches of the atale government to act in a 


particular situation for the protection of the rights of an Individual when under a duty to act under 
. exisling state laws. State non-action will refer to the failure of the state legislatures to enact legists- 
tion to provide effective remedies against individuals’ interference with civil rights. 
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less.than three years earlier. In Strauder v. West Virginia®" Justice Strong 
wrote: 
: At the time when (the Thirteenth, Fourteenth, and Fifteenth Amend- 

ments] were incorporated into the Constitution, it required little 
knowledge of human nature to anticipate that those who had tong 

been regarded as an inferior and subject race would, when suddenly 

ralsed to the rank of citizenship, be tooked upon with jealousy and 
positive dislike, and that State faws might be enacted or enforced to 
perpetuate the distinctions that had before existed. Discriminations 

against them had been habitual. It was well known that, in some States, 

laws making such discriminations then existed, and others might well 

be expected. The colored race, as a race, was abject and ignorant, 

and in that condition was unfitted to command the respect of those 

who had superior intelligence. Their training had left them mere 
children, and as such they needed the protection which a wise govern- 

ment extends to those who are unable to protect themselves.## 

Thus in the fifteen years which had elasped since the ratification of the 
fourteenth amendment, and the less than three years since Justice Strong 
wrote his opinion in Strauder, the “abject and ignorant” colored race whose 
“training had left them mere children” had closed the gap between themselves 
and the “superior intelligence” of the white race despite the fact that continued 
efforts had been made during this period “to perpetuate the distinction that 
had before existed.” Therefore, “the protection which a wise government 
extends to those who are unable to protect themselves” was no longer needed. 

By “repealing” most of the existing civil rights legislation, a short time 
before its probable repeal by Democratic majorities in Congress, the Court 
returned the protection of the civil rights of the Negro race and all future 
minority groups to the “ordinary modes ‘by which other men’s rights are 
protected.”** The Court, speaking through Justice Bradley, had something to 
say about these “ordinary modes” of protection also. ; 

In this connection it is proper to state that civil rights, such as 
are guaranteed by the Constitution against State aggression, cannot be 
impaired by the wrongful acts of individuals, unsupported by State 
authority in the shape of laws, customs, or judicial or executive pro- 
ceedings. The wrongful act of an individual, unsupported by any such 

_ authority, is simply a private wrong, or a crime of that individual; ean 
invasion of the rights of the injured party, it is true, whether they affect 
his person, his property, or his reputation; but if not sanctioned in some 
way by the State, or not done under State authority, his rights remain 
in full force, and may presumably be vindicated by resort to the laws of 
the State for redress. An individual cannot deprive a man of his right to 
. Vote, to hold property, to buy and sell, to sue in the courts, or to be a 
witness or a juror; he may, by force or fraud, interfere with the enjoy: 
ment of the right in a particular case; he may commit an ‘assualt against 
the person, or commit murder, or use ruffian violence at the polls or 
slander the good name of a fellow citizen; but, unless protec.ed in 
these wrongful acts by some shield of State law or State authority, he 
cannot destroy or injure the right. He will only render himself amen- 


87 100 US. (10 Otto) 303 (1880). 
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able to satisfaction or punishment; and amenable therefore to the 
laws of the State where the wrongful acts are committed. 


Innkeepers and public carriers, by the laws of all the States as far 
as we are aware, ate bound (o the extent of their facilities, to furnish 
proper accommodation to all unobjectionable persons who in good 
faith apply for them.®* (Emphasis added.) 

The above quotation illustrates a fictional presumption the Court is 
too often wont to make — the sufficiency of state processes.*' This is a de- 
termination that is properly made by Congress after long and careful investi- 

, gation of not only whether laws exist, but also whether they are enforced, 
Justice Bradley presumed that any interference by one individual with the 
civil rights of another in any state in the union may “be vindicated by resort 
to the laws of the State for redress.” He further presumed that a person 

_ who interferes with the civil rights of another, no matter in which state such 
interference occurs, is simply “amenable to satisfaction or punishment... 
[under] .. . the laws of the State where the wrongful acts are committed.” No 
indication is made to show that every state had civil rights legislation (which 
they did not),®? to say nothing of the question of enforcing ordinary 
criminal and tort actions. Justice Bradley assumed that the objective of the 
congressional enactment being struck down — equal facilities in inns and 
public conveyances for people of all races — was being accomplished “by | 
the laws of all the States as far as [members of the ow) are aware.” Again, 
there was no indication of the extent of the “awareness” of the Court. 

It is unnecessary to demonstrate the invalidity both in 1883 and today of 
these presumptions indulged in by Justice Bradley. Congress undoubtedly de- 
termined in 1875 that individuals were being denied equal facilities in 
restaurants, inns, and public conveyances, and: that such denials were not 
being rectified by state processes, Presuming as correct all the Court's as- 
sumptions as to the sufficiency of state processes in 1883 to accomplish the 
objective of the law in question, they would only be grounds for congressional 
repeal of the law, rather than for the Court's determination that Congress did 
not have the power of enactment. 

Thus far-we have seen two presumptive ‘fictions. used by the Court in 
the Civil Rights Cases — the readiness of the Negro race to fend for itself 
and the sufficiency of state processes to protect civil rights. But these two as- 
sumptions are most likely only excuses for the Court's narrow construction 
. of the fourteenth amendment, rather than the basis for that construction. 
Narrow construction of the Constitution when the power of Congress is con- 
cerned and broad construction when the power of the Court is concerned is 


. & at 17, 25. 
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an almost traditional aspect of our jurisprudence.*? This, coupled with the 
general feeling of dissatisfaction with the congressional role in the Reconstruc- 
tion, is probably the real basis for the decision of the majority. In view of 
congressional excesses during Reconstruction, the Court's interest in curtailing 
rather than extending the power of Congress is understandable. But by be- 
latedly locking the barn in 1883, the Court denied the power to all succeed- 
ing Congresses and effectively removed civil rights from the political process. 
Thus, the changing sentiment of the people in regard to civil rights has found 
only limited expression through the courts. Correctly used, the power the 
framers of the fourteenth amendment intended to confer upon Congress would 
have allowed for full expression of these sentiments as well as have provided 
the flexibility needed to meet changing situations.** The error of the Court's 
action in denying a power to Congress because of a past abuse of power 
might be readily conceded by the present Court when it reflects that the 
same sort of reasoning is being used by those who urge curbing the Court 
because of more recently alleged abuses. 

But returning from the area of policy, the incorrectness of the considera- 
tions underlying the Court's decision in the Civil Rights Cases means nothing 
if the Court nevertheless correctly construed the language of the fourteenth 
amendment. The Court dismissed the first sentence of the amendment as 
merely “declaring who shall be citizens of the United States.” Justice Harlan 
objected to this eclectic reading of the amendment and found that the first 
sentence was positive, granting and creating both state and federal citizenship, 
and entitling Congress to insure to everyone all the rights of citizenship.** 
The invalidity of the majority's interpretation of the amendment can be 
shown, however, without attempting to settle the dispute with Mr. Justice 
Harlan in dissent. Speaking for the majority in me Civil Rights Cases, Justice 
Bradley wrote: 

It is state action of a particular chacacter that is prohibited. 
Individual invasion of individual rights fs not the subject matter of 
the amendment. It has a deeper and a broader scope. It nullifies and 
makes void all State legislation, and State action of every kind, which 
impairs the privileges and immunities of citizens of the United States, 
or which injures them in life, liberty or property without due process 
he rt or which denies to any of them the equal protection of the 
aw, 

It is necessary for the reader at this point to have before him an exact 
text of the portion of section one of the fourteenth amendment under dis- 
cussion and of section five. 

Article a 

Sec. - No State shall make or enforce any Jaw which shall 

abridge in privileges or immunities of citizens of the United States; 


69 Compare Kansas y. Colorado, 206 US. 46 (1906), with In re Debs, 158 US. 564 (1895). A 
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nor shall any State deprive any person of life, liberty, or property 
without due process of law; nor deny to any person within its jurisdic- 
tion the equa! protection of the laws. 

Sec. 5. The Congress shall have power to enforce by appropriate 
legislation, the provisions of this article. (Emphasis added.) 

Justice Bradley, by the statements just quoted, rewrote section one so 
that it now reads in effect: 

No state shall make or enforce any law which shall abridge the . 
privileges or immunities of citizens of the United States; nor shall any 
State [make or enforce any law so as to] deprive any person of life, 
liberty, or property without due process of law; nor [make or enforce 
any law so as (o) deny to any person within its jurisdiction the equa! 
protection of the laws. 


If it is doubted that Justice Bradley read the first section in this manner, 
re-examine the excerpt of the opinion quoted above where he said: 
It nullifies and makes void all state legislation, and state action of 


every kind which impairs . . . privileges and immunities, injures... 
without due process of law, or which denies. . . equal protection... .97 


If this is what the framers meant they would have anticipated Justice 
Bradley and written: 


No state shall make or enforce any flaw which shall abridge. . ., deprive 
+e OF deny.... 


* But this they did not do. What they did do was (1) prohibit the states from 

! abridging the privileges and immunities of citizens of the United States. 
designating with positive language (“. .. make or enforce. . .”) the method 
by which abridgment must occur in order to fall within the prohibition; (2) 
prohibit the state from depriving any person of life, liberty, and property 
without due process of law, saying nothing about the method by which de- 
privation must occur in order to come within the prohibtion; (3) prohibit 
the states from denying any person the equal protection of the laws, again 
without designating how the prohibited denial must come about.** 

_-~ The obvious question at this point is: May a state deprive a person of 

' due process of law and deny him the equal protection of the laws other than by 
making or enforcing a law? The equally obvious answer is: Yes, by not 
making or enforcing a law when under a duty to do so. 


IV. State Non-ACTION 


It is helpful to review briefly the development up to this point. The 
validity of the decision which made necessary a fourteenth amendment, 
Barron v. Baltimore, was questioned in Section I. In Section II, the Slaughter- 


6t Ibid. 


€8 The complete separation of the second and third clauses from the first clause is obvious to 
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person”). Lastly, while the first clause is limited to those laws which involve privileges and immual- 
ties of citizens of the United States, the last two clauses extend to all lews no matter what thelr 
subject matter. The second and third clauses ex distinct concepts of their own, borrowing pothing 
from the first clause, particularly not the words “make and enforce.” 7 
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House Cases, the Court's first pronouncement on the fourteenth amendment, 
was considered primarily to show that the @ priori rejection of broad con- 
gressional power in its reasoning set the stage for the decision in the Civil 
Rights Cases. This last-mentioned decision was considered in Section IIT in 
order to demonstrate the fragile assumptions of the majority and the consid- 
erations of policy which dictated such an extreme denial of congressional 

t. As a secondary point, the effect of this decision on the protection of 
civil rights in our dual-sovereignty form of government was briefy examined. 
In the present section, state non-action, the key to a correct determination of 
the extent of congressional power under the fourteenth amendment, will be 
first traced in the legislative history of the civil rights laws enacted between 
1868-1875. Secondly, state non-action will be examined in light of judicial 
developments since the decision in the Civil Rights Cases as well as in the 
judicial history prior to this decision. Ultimately, it is hoped that the question 
raised by section five of the fourteenth amendment, namely, just what is 
“appropriate legislation,” will be answered. 


A. Legislative History of State Non-Action 


The first real efforts to enact laws for the enforcement of the provisions 
of the fourteenth and fifteenth amendments occurred during the Second 
Session of the Forty-First Congress and resulted in the Act of May 31, 
1870."* A bill was introduced in the Senate by Senator Edmunds for the 
enforcement of the fifteenth amendment, but was amended by Senator Se- 
ward for the purpose of enforcing the third section of the fourteenth amend- 
ment and for securing to all persons the equal protection of the laws. During 
the debates on this bill, Senator Pool of North Carolina surveyed the 
problem of state non-action and asserted that Congress had the power to 
overcome the non-action of a state by legislating directly against individual 
action. Senator Pool defined the word “deny” as used in both the fourteenth 
and fifteenth amendments as including both acts of omission and com- 
mission by the states. According to him, a state was capable of denying civil 
fights by omission, that is, by a failure to prevent its own citizens from de- 
priving any of their fellow citizens of the rights secured by the amendments, 
but the States were now prohibited from such denial. The possibility of denial 
by omission gave Congress the power to reach individual action because 
Congress had no power to legislate against the states,"° 

On the 23rd of March, 1871, after the House of Representatives had 
determined to adjourn without having passed any bills for the enforcement 
of the amendments, a message was received from President Grant recom- 
mending that such legislation be enacted. Congressman Shellabarger, who 
had been in Congress when the fourteenth amendment was proposed, re- 
ported a bill in the House five days later to the special session which had re- 
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sulted from President Grant's message."' Section three of the proposed bill 
is of particular interest for our purposes because it was aimed directly at 
state non-action. This section provided: 
That in all cases where insurrection, domestic violence, unlawful 
combinalions, or conspiracies in any State shall so obstruct or hinder 
the execution of the laws thereof, and of the United States, as to 
deprive any portion or class of the people of such State of any of the 
rights, priviteges, or immunities, or protection named In the Constitu- 
tlon and secured by this act, and the constituted authorities of such 
State shall either be unable to protect, or shall, from any cause, fail in 
or refuse protection of the people in such rights, such facts shall be 
deemed a denial by such State of the equal protection of the laws to 
e which jthey are entitled under the Constitution of the United 
tates. ... 


This bill, including the third section, was passed by the House, after nine 
days of debate. Of the one hundred eighteen voting for the bill, fifteen had 
been members of Congress when the fourteenth amendment was proposed. 
Two others who also had been members at that time were absent, but they 
were probably in favor of the bill."® 

Even more important than the adoption of the bill with a section 
aimed directly at state non-action, are the remarks made during the debates 
which preceded its adoption. (It must be remembered that this was the 
first effort by Congress to enforce primarily the provisions of the first section 
of the fourteenth amendment.) 

Congressman Hoar of Massachusetts pointed out that it had sometimes’ 
been suggested that the fourteenth amendment was aimed at only unlawful 
acts by state authorities. He urged, however, that the equal protection clause 
was evidence that this was not the case since it would have been unnecessary 
if that were all that had been intended. He then indicated that the refusal 
on the part of the state officials to extend the protection provided for by the 
first section, for example, if juries as a rule refused to do justice where the 
rights of a particular class of citizens were concerned and the state afforded 
no rewiedzy, was as much a denial of equal protection of the laws as if the 
state had enacted a statute that no verdict should be rendered in favor of. 
that class of citizens." e 

Representative Garfield, also a member of Congress when the four- 
teenth amendment was proposed, maintained that the equal protection of 
laws clause was the most valuable clause in section one. He stated that if 
state laws were just and equal on their face, but were not enforced either 
by reason of the neglect or refusal of state authorities, Congress was em- 
powered by the equal protection clause to provide for the doing of justice to . 
those who were thus denied equal protection of the laws." 

Congressmen Colbum and Wilson of Indiana held similer views on the 
power of Congress to rectify the effects of state non-action. Mr. Colburn, 


11) FLAck, op. eff. supra note 69, at 226-28. 
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Jin answer to those who were maintaining that Congress had no power until — 

a state had actually abridged the privileges of citizens, stated that affirmative 
action or legislation on the part of the state was not necessary to authorize 
congresstonal action, since the failure of the state to see to it that every one 
was protected in his rights was just as flagrant as a positive deniat of pro- 
tection."® Representative Wilson felt that the equal protection clause should 
be read as saying in effect that ‘no State shall fail or refuse to provide for the 
equal protection of the laws to alt persons within its jurisdiction.” According 
to him, both the failure of a state to enact proper laws as well as the failure 
-of a state to enforce existing laws constituted a denial of equal protection. 
When such was the case Congress possessed the power to enact laws to secure 
equal protection.”" 

Congressman Bingham, the man who drafted the second sentence of 
section one of the fourteenth amendment, including the equal protection, 
clause, made a long and significant address during the debate on the bill.7*: 
At one point in his remarks, Representative Bingham stated that under the : 
Constitution as recently amended, Congress had the power to provide against | 
the denial of rights by the states whether the states accomplished this denial ; 
by acts of omission or of commission. He said that citizens were being de-' 
prived of property without compensation, denied trial by jury, restricted 
in the freedom of speech and of the press, and that no remedies existed by 
which such interference with the rights of citizens could be rectified.” 

While these remarks on the power of Congress to overcome the effects 
of the state non-action were being made in the House, a similar approach 
developed in the Senate. On April 4, 1871, Senator Morton of Indiana de- 
clared that the last clause of section one made a failure to secure the equal 
protection of the laws the same as a denial of equal protection. It was un- 
important whether this failure was willful or merely the result of inability. 
Senator Morton felt that the last clause read in effect that every person in 
the United States shall be entitled to the equal protection of the laws. Because 
Congress could enact legislation applicable only to individuals and not the 
states directly, this was the only method available to secure equal protection 
where it was being denied by a failure of the state to act.** 


18 Cono. Gross, 42d Cong., Ist Sess. 459 (1871). 

1 Id, at 481-83. 

18 In this speech Representative Bingham carefully explained the meaning of sections one and 
five of the fourteenth —— as understood by himself and the other framers of the 
amend.nent at the time of its proposal. In his conservative statement on the intent of the 
framers of the fourteenth amendment, Mr. Fairman intimates that Congressman Bingham's speech 
of 1871 ts no evidence of the intent of the geet and implies that perhaps in 187), he was at- 
tempting to perpetrate a fraud on the country. Fairman, Does the Fourleenth Amendment Incorporate 
Bill of Righis?, 2. Stan. L. Rey. 5, 137 (1949). It fs difficult to understand why the statements 
the man whd drafted all except the first sentence of section one, expressed in during 
first real effort to enact legislation for the enforcement of that section, are not evidence of the 
the framers intended the amendment (0 have while Mr. Fairman’s Pisa formulated 
over ninety years later are evidence oe ee ee ee oe "Le 
History,” and the Constitutional Limitations on State Authority, 22 U. Cun. L. he 1, $9-91 (1954). 

Cono. Grose, 42d Cong, Ist Sess, app. 83-88 (1871). Congressman Bingham 
views when the first section of the fourteenth amendment before the House. Face, op. 


% Conc. Gross, 424 Cong. ist Sess., app. 251 (1871). 
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The end result of the debates in Congress during the special session of 
the spring of 1871 was the Act of April 20, 1871." Portions of this act were 
held unconstitutional in United States v. Harris,** which was one of the de- 
cisions leading up to the Civil Rights Cases. 

During the debates preceding the enactment of the Act of March 1, 
1875,** the first two sections of which were held unconstitutional in the 
Civil Rights Cases, the power of Congress to reach individual action when 
faced with state non-action was again recognized. Mr. Lawrence of Ohio, a 
member of Congress when the fourteenth amendment was proposed, made 
an important address. After quoting the first section of the fourteenth amend- 
ment, he continued: “The object of this provision is to make all men equal 
before the law. If a State permits inequality in rights to be created or meted 
out by citizens or corporations enjoying its protection it denies the equal pro- 
tection of the laws. What the State permits by its sanction, having the power 
to prohibit, it does in effect itself."** Mr. Lawrence asserted that the word 
“deny” included omission as well as commission. To him the state which 
failed to enforce or secure equal rights was just as reprehensible as the 
state which actively denied those rights, for the failure to secure protection 
was in itself a denial. He further déclared that the bills, the debates of which 
we have just considered, proceeded upon that idea that if a state omifted or 
neglected to secure the enforecment of equal rights, it denied the equal protec- 
tion of the laws.** 

It is not asserted that the laws enacted in 1870, 1871 and 1875 to over- 
come the effects of state non-action were necessarily appropriate to ac- 
complish that end. It is asserted, however, that it was intention of the framers 
of the fourteenth amendment that Congress have the power to provide 
. remedies for interference with civil rights when no remedies exist under state 
law. This is readily discernible from the remarks of men who were in Congress 
when the fourteenth amendment was proposed, who were instrumental in its 
becoming a part of the Constitution, and who even wrote the very words 
which conferred this power. 

In the Civil Rights Cases, the majority refused to adopt this interpreta- 
tion of the framers of the equal protection clause, but Justice Bradley in 
writing the opinion could not help but adopt some of the phraseology of this 
interpretation. 

The wrongful act of an ee unsupported by any authority, is 
simply a private wrong .. .; an invasion of the rights of the injured 
party, it is true... .; but if not sanctioned in some way by the state, 
or not done under state authority, his rights remain in force.®* 
(Emphasis added.) 
The interpretation the Supreme Court did adopt in the Civil Rights Cases 
was that of the minority which opposed the fourteenth amendment and op- 


17 Stat. 13. 2 
82 106 (16 Otto) U.S. 629 (1882)<° < 
88 18 Stat. 335. 
84 2 Conc. Rec. 412 (1874). 


ae Loita Rights Cases, 109 US. 3, 17 (1883). 
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the legislation enacted to enforce its provisions. It is a fairly safe 
assumption that whatever the amendment was intended to mean, it certainly - 
was not intended to mean that which its opponents said it meant. 2 
B. Judicial History of State Non-Action 

Oddly enough the judicial history of state non-action begins with two 
Justices of the Supreme Court of the United States who both wrote the 
opinion for the majority in decisions which led up to the Civil Rights Cases — 
Justice Woods and Justice Strong.** Justice Woods also has the dubious honor 
of having voted with the majority in this last-mentioned decision. 

Justice Strong was appointed to the Supreme Court in 1870 and re- 
signed in 1880.*° Assigned to the Third Circuit, in 1873 he wrote in United 
States v. Given:** 

(The thirteenth, fourteenth and fifteenth} Amendments have le/t 

nothing to the comity of the states affecting the subject of their pro- 

visions. They manifestly intended to secure the right guaranteed by 

them against any infringement from any quarter. Not only were the 

rights given — the right of liberty, the right of citizenship, and the right 

to participate with others in voting . . . but power was expressly con- 

ferred upon congress to enforce the articles conferring the rights.¢° 

pee (Emphasis added.) 

Given involved a refusal by a state official to collect poll taxes from Negroes. 
No sanction existed under state law for this refusal. In upholding the in- 
dictment of the state official for infringing rights under the fifteenth amend- 
seat, Justice Strong said: Fis 

: It is, I think, an exploded heresy that the national government cannot 

reach all individuals in the states. ... But when state laws have im- 

posed duties upon persons, whether officers or not, the performance or 

non-performance of which affects rights under the federal government, 

. +. I have no doubt that Congress may make the non-performance of 

those duties an offense against the United States, and may punish it 

accordingly. .. . Undoubtedly, an act or an omission to act may be an 

offense both against the state law and the laws of the United States. 

Any other doctrine would place the national government entirely within 

the power of the states and would leave constitutional rights guarded 

only by the protection which each state might choose to extend 

to them.*! (Emphasis added.) i 


41 Justice Woods wrote the opinion In United States v. Harris, 106 U.S. (16 Otto) 629 (1882). 
Jntke Strong wrote the opinions In Ex parte Virginia, 100 U.S. (10 Otto) 339 (1879); Virginia v. 
Rives, 100 U.S. (10 Otto) 313 (1879). 

6. Biographical Notes, 30 Fed. Cas. 1396 (1897). Upon Justice Strong's. resignation in 1880, 
popular opinion demanded that the “proper South” be represented on the Court. Accordingly, 
hutice Woods—“an ardent Republican,” native of Ohio and former Union general who participated 
i pry march to the sea — was appointed. 20 Maztone, Dicrionany oF AMERICAN BiooRAPRy 
905-06 (1936). ; 

be 25 Fed. Cas. 1324 (No. 15,210)(C.C.D. Del. 1873). 

W 25 Fed. Cas. 1324, 1326 (No. 15,210) (C.C.D. Del. 1873). 

1 fd. at 1328. See also opinion of Bradford, J. in the same case, 25 Fed. Cas. 1328, 1329 (No. 
WAIH(C.C.D. Del. 1873): 

It by indifference, refusal to pass such laws as harmonize with and aid in making 
avawable and secure to all citizens the right to vote, and by neglecting tu punish 
the officers of iis own state for a violation of their duty ra onceding to the citizens 
the prerequisites lo voting, & practical denial and abridgement that right ‘are 
effected, congress, in my Judgement, has full power under the fifteenth amendment to 
remove this evil, and to select such means as it may deem appropriate legislation. 
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Seven years later in Ex parte Virginia,** Justice Strong wrote: 

We have said the prohibitions of the 14th Amendment are addressed 
to the States. They are: “No State shall make or enforce a law which 
shall abridge the privileges or immunities of citizens of the United 
States ... nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.” They have reference to actions of the political 
body denominated a.State, by whatever instruments or in whatever 
modes that action may be taken. A state acts by its legislative, its 
executive or its judicial authorities. It can act in no other way. The 
constitutional provision, therefore, must mean that no agency of the 
the State, or of the officers or agents by whom its powers are exerted 
sy A any person within its jurisdiction the equal protection of the 
aw, 

Justice Strong, by his dictum in Ex parte Virginia, indicating that the 
prohibitions of the fourteenth amendment are limited to the positive acts of 
state officials, is ready to close the concept of the rights protected by that 
amendment, and to leave to the comity of the states the corrections of private 

njustices of one group of citizens to another. Despite his opinion in Given 
jas to the meaning of the amendments, the states are to be allowed to 
‘ choose whether or not they will act in any given area to secure individual 
rights, and until they do, there are no constitutional rights in its citizens, 
Thus, Congress is denied the power to overcome state non-action, a power 
it apparently had when United States v. Given was decided. 
; Justice Woods was appointed to the Supreme Court in 1880 after having 
Pere as a judge in the Fifth Circuit for eleven years.** While a circuit judge 
n 1871 he wrote in United States v. Hall,** to the effect that the fourteenth 
aineadaieet prohibited state non-action as well as state action. The defendants, 
‘ private individuals, had been indicted for violating Section Six of the Civil 
Rights Act of 1870°* by conspiring and banding together with intent to 
hinder the complainants in their exercise of their right of freedom of speech 
and peaceful assemblage. After holding that these rights were privileges and 
immunities of citizens of the United States,** Judge Woods wrote: 
j We find that congress Is forbidden to impair [freedom of speech and 
assemblage] by the first amendment, and the states are forbidden to im- 


#2 100 U.S. (10 Otto) 339 (1879). 
id. at 346-47. 


: Biographical ‘Notes, 3 Fed. Cas. 1403 (1897). 

26 Fed. Cas. 79 (No. 15,282)(C.C.S.D. Ale. 1871). In this decision Judge Woods held that 
lige right of freedom of speech, and the other rights enumerated in the first eight articles of amend- 
ment to the Constitution of the United States, are the privileges and immunities of citizens of the 
United States... ."" Id. at 82. Mr. Fairman, In finding that amendments I-VI are not the privileges 
and immunities of citizens of the United States, makes a0 mention of this decision, but maintains 
that “if the theory that the new privileges and immunities caluse incorporated amendments I-VIIl 
found no recognition in the . . . courts, it is not surprising thal the contemporary Supreme Court 
knew nothing of it either.” Fairman, Does the Fourteenth Amendment Incorporate the Bill of 
Rights?, 2 Stan. L. Rev. 5, 132 (1949). Mr. Justice Frankfurter recently sald: “The relevant ho 
torical materials have been ‘canvassed by this Court and by legal scholars. [Citing Fairman). These 
materials demonstrate conclusively that Congress and the [state legislatures) did not ere cba that 
the rovenn th Amendment was not a short-hand Incorporation of the first 
making them applicable as explicit restrictions on the State.” Bartkus v. IDinois, 359 ‘US. rin iM 
(1959). 

- net of May 31, 1870, 16 Stat. 140. This section was the forerunner of 18 U.S.C, § 242 ater 
Cs t Though such 4 view was ag pe -by the holding in the Slaughter-House Cases, 8. 
(16 Wall.) 36 11872), these rights later pecans fundamental liberties of persons pated 
substantive due process. C/. Gitlow v. New York, 268 US. 652 (1925). 
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pair them by the fourtecnth amendment. Can they not, then, be said to 
be completely secured? They are expressly recognized, and both con- 
gress and the states are forbidden to abridge them. Before the fourteenth 
amendment, congress could nol impair them, but the states might. 
Since the fourtcenth amendment, the bulwarks about these rights have 
been strengthened, and now the states are positively inhibited from im- 
pairing or abridging them, and so far as the provisions of the organic 
law can secure them they are completely and absolutely secured. 
The next clause of the fourteenth amendment reads: “Nor shall any 
state deny to any person within its jurisdiction the equal protection 
of the laws.” Then follows an express grant of power to the federal 
government. ... From these provisions it follows clearly, as tt seems 
to us, that congress has the power, by appropriate legislation, to pro- 
tect. the fundamental rights of citizens of the United States against 
unfriendly and insufficient state legislation,®® for the fourteenth amend- 
ment not only prohibits the making or enforcing of laws which shall 
abridge the privileges of the citizen, but prohibits the states from deny- 
ing to all persons within its jurisdiction the equal protection of the 
‘laws. Denying includes inaction as well as action, and denying the 
equal protection of the laws includes the omission to protect, as well 
as the omission to pass laws for protection. The citizen of the United 
_ States is entitled to the enforcement of the laws for the protection of. 
- his fundamental rights, as well as the enactment of such laws. There- 
fore, to guard against the invasion of the citizen's fundamental rights, 
and to insure thelr adequate protection, as well against state legislation 
as slate inaction, or incompetency, the amendment gives congress the 
power to enforce its provisions by appropriate legislation. And as it 
would be unseemly for congress to interfere directly with state enact- 
ments, and as it cannot compel the activity of state officials, the only 
“appropriate legislation it can make is that which will operate directly 
on offenders and offenses, and protect the rights which the amendment 
secures. The extent to which congress shall exercise this power must 
depend on its discretion in view of the circumstance of each case.®® 
(Emphasis added.) 
Eleven ycass later and then an Associate Justice of the United States 
Supreme Court, Justice Woods in United States v. Harris‘ wrote: 
The purpose and effect of .. . the Fourteenth Amendment . . . were 
clearly defined by Mr. Justice Bradley in the case of United States 
States v. Cruikshank ... as follows: “It is a guaranty of protection 
the acts of the State government itself. It is a guaranty against the ex- 
ertion of arbitrary and tyrannical power on the part of the government 
and legislature of the State, not a guaranty against the commission of 
individual offenses; and the power of Congress, whether express or 
implied, to legislate for the enforcement of such a guaranty does not 
extend to the passage of laws for the suppression of crime within the 
states."101 


“98 Thus, Congress could eriact such laws as would prohibit alt interference with the freedoms 
d speech and assemblage whether by stale or individuals. This is in accord with Crosskey’s ex- 
plenation that the restriction on Congress to make no law abridging the freedoms of speech and 
neemblage does not mean that Congress can make no law ptotecting those freedoms, such as a law 
prohibiting the states of individuals from interfering with them. 2 Caossxey, Potincs AND THE Con- 
smruTion 1087 (1953). See text at footnotes 16-17 supra. ; 

_ © Unied States v. Hall, 26 Fed. Cas. 79, 81-82 (No. 15,282)(C.CS.D. Ala. 1878). 

18 106 U.S. (16 Otto) 629 (1882). = : : si hy 

Wer Fd. at 638. . ; 
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It has been asserted that Justice Woods’ decision in United States v, 
Harris cannot be reconciled with his decision in United States v. Hall.** 
However, the inconsistency is less apparent when Justice Woods in Harris 
ceased quoting Justice Bradiey and spoke in his own words: 

+ When the State has been guilty of no violation of [the fourteenth 

: amendment's} provisions; when it-has not made or enforced any law 

. abridging . . . privileges or immunities . . .; when no one of its de- 

partments has deprived any person of life, liberty, or property without 

due process of law, or denied to any person . . . equal protection of 

the law; when, on the contrary, the laws of the State, as enacted 

by its legislative, and construed by its judicial, and administered by 

its executive departments, recognize and protect the rights of all 

persons, the amendment imposes no duty and confers no power upon 
Congress.1°8 (Emphasis added.) 


But what if on the contrary the laws of the state do not protect the rights 
of all persons because the state refuses to enact laws which provide for a 
remedy for interference with a particular tight because it knows that only a 
minority group which the majority wishes to discriminate against will avail 
themselves of this remedy? 
The portion of Justice Woods opinion in United States v. Halil quoted 
previously'®* serves as an adequate statement of the argument in favor of 
congressional power under the fourteenth amendment capable of overcoming 
state non-action. The real thrust of this argument is that “the citizen of the 
United States is entitled to the enactment of the laws for protection of his 
fundamental rights, as well as the enforcement of such laws.”!° 
The intention of the framers of the fourteenth amendment as set out 
above and reflected in the lower court decisions of Justices Strong and 
Woods, is that when a state fails to protect civil rights the federal government 
may extend that protection. The logical assertion to be made against this 
position is that the fourteenth amendment places no affirmative duty on 
the states to act for the protection of civil rights. It is unnecessary for the 
fourteenth amendment to place such a duty upon the states because it exists 
notwithstanding the fourteenth amendment. The Supreme Court has rec- 


192 Powe v. United States, 109 F.2d 147, 180 (Sth Cir. 1940). In addition to the fact that the 
Steunchter-House Cases were decided in the interim, two feasible explanations of this inconsistency 


government. Repudi presidents the circuit 
06 (1 ; ‘tad thea to th Supreme Cour 20 Mow, Dicreouny oe Atmican Bosra 


103 Unieed States v. Harris, 106 US. (16 Otto) 629, 639 (1842). 
144 Tent of notes 95-97 supra. 
1% Unked States v, Hall, 26 Fed. Cas. 79, 81(No. 15,282) (CCSD. Als. 1871). 


au “gy Me E> * 2-* 


110 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


ognized that “the equality of rights of citizens is a principle of republicanism. 
Every republican government is in duty bound to protect all its citizens in 
the enjoyment of this principle, if within its power. That duty was originally 
assumed by the States; and it still remains there.”!°* What the fourteenth 
amendment was intended to do was to make this affirmative duty of the states 
to protect civil rights an enforceable one. The last clause of section one 
provides that no state shall “deny to any person within its jurisdiction the 
equal protection of the laws.” This clause is équivuient tothe principle of 
republicanism just stated —- every republican government is in duty bound to 
protect all its citizens in the enjoyment of equality of rights if it is within 
its power to do so.'*" The last clause of section one does not read “nor deny 
to any person within its jurisdiction the equal operation of the laws.” The 
word “protection” is used instead of the word “operation.” Equal protection 
includes, but is not limited to, equal operation. However, it seems that all 
that present constitutional doctrine requires is equal operation of the laws. 
But the word “protection” implies a positive duty to act and it is by reason of 
this word as well as the principle of republicanism that the states are under an 
enforceable duty to affirmatively secure civil rights. 

“Stated briefly, the atgument interpreting the fourteenth amendment 
as granting Congress the power to overcome state non-action is as follows: 
The States are under a duty to maké and enforce laws which provide an in- 
diyidual with an effective remedial process for interference with his civil 
rights. The states violate this duty when, through non-action, they fail to 
provide such a remedy. This failure is a denial of equal protection of the 
laws 

‘In the Civil Rights Cases the Court, by holding that a state could only 
violate the fourteenth amendment by positive action, precluded any argument 
based on the failure of a state to act when under a duty to do so. The illogic 
of holding that the states could only violate the fourteenth amendment by 
positive action became readily apparent, however, as soon as the Court found 
a particular duty upon the states. The development of the “separate but 
equal” doctrine furnishes art illustration.’A state is under no duty to provide 
a law school, but when it does provide a law school solely for white students 
and refuses a Negro admittance, it comes under a duty to provide equal 
facilities for the Negro. Failure to provide him with equal facilities, while 
at the same time refusing him admittance to the white school, became a 
violation of the fourteenth amendment.’**—_~ 

The next step for the courts was to find that whenever a state official 
was under a peewee sd to act for the ans of a right, and he failed 


106 | ‘United States v. Cruikshank, 92 US. «2 Otto) $42, $85 (1875). 
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to act, this also would constitute a violation of the fourteenth amendment. 
Three circuit court decisions illustrate this development of the law. 
—— In Catlette v. United States,’ a police officer was under a duty to 
. protect people from mob violence. He abandoned his duty and walked away, 
i allowing a mob to assault a group of Jehovah’s Witnesses. In upholding his 
! conviction of a violation of 18 U.S.C. ’§ 52''* and ultimately the fourteenth 
. amendment, the court said: © 
: It is true that a denial of equal protection has hitherto been largely 
confined to affirmative acts of discrimination. The Supreme Court, 
however, has already taken the position that culpable official state 
; inaction may also constitute a denial of equal protection.1"! 
4d. In Picking v. Pennsylvania R.R.,""* a justice of the peace was under 
Ua duty to grant a hearing before a person was extradited from the state. He 
refused to grant a hearing to the plaintiff. In deciding that the plaintiff had a 
cause of action under the Federal Civil Rights Act'** against the justice of the 
peace, Judge Biggs wrote: cee — soe 
If these allegations be proved it may be concluded that the refusal of 
the justice (o act a3 required by law may have deprived the plaintiffs 
of theif liberty without due process: of the law in violation of ‘the 
_* Fourteenth Amendment. ... The refusal of a state officer to perform 
_. a duty imposed on him by the law of his state because he has conspired 
with others in a conscious design to deprive a person of civil rights in 
legal effect may be the equivalent of action taken “under the color” 
__-». Of the law of the state, : ors: 
‘In Lynch v. United States,'** police officers were under 2 duty to protect 
prisoners from mob violence. After arresting some Negroes, the police officers 
made no ‘effort to protect them from a Ku Klux Klan mob. In upholding 
their conviction under 18 U.S.C. § 242 (1952), the court held: 
“There was a time when the denial of equal protection of the laws 
_.. was confined to affirmative acts, but the law now is that culpable 
. _.. , Official inaction may. also constitute a denial of equal protection.?® . 


“In light of the judicial development since the Civil Rights Cases, the 
following general principle may be stated. When a state is under a duty to 
act to protect the rights of an individual, but fails to do so, the individual 
has been denied equal protection of thelaws.. st 
_ . The duty of the states to act positively to protect the fundamental 
rights of all individuals has already. been recognized.'"" The failure of the 
states by non-action to protect these rights is a violation of this duty, and in 
accord with the principle just stated, should be a denial of equal protection 
of the laws. By reason of section five of the fourteenth amendment, Congress 


199. 132 F.2d 909 (4th Cir. $951). aa 
110 The former version of 18 U.S.C. § 242 (1952). 
111 “Catlette ¥. United States, 132 F.2d 902, 907 (4th Cir. 194). 


112 151 F.2d 240 (3d Cig. 1945), cert. denied, 332 US. 776 (1947). ae, a 
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is empowered to enact whatever legislation is appropriate to enforce the pro- 
hidition on the states not to deny anyone the equal protection of the Jaws. 
Justice Bradley in the Civil Rights Cases was correct in characterizing 
the laws Congress may enact pursuant to section five as corrective legista-. 
tion.''® He was incorrect, however, in asserting that in no situation could | 
such corrective legislation operate directly on individual action. Congress - 
should be able to provide an individual with a remedy against another in- 
dividual for interfering with his civil rights when such legislation is also cor- 
rective legislation. 7 
Against state action, and by this is meant positive state acts, once Con- 
gress implements the constitutional power of the federal judiciary with general 
jurisdiction over constitutional questions, the prohibitions of section one 
of the fourteenth amendment become self-executing on the federal level. By 
providing such jurisdiction Congress has just about exhausted its power to 
cnact appropriate legislation to enforce the amendment against state action. 
However, this may not provide an effective remedy in all cases where an 
individual is deprived of his civil rights by reason of the acts of a state 
official. For example, if a person is convicted of a crime through a confession 
obtained by third-degree methods, the general jurisdiction of the federal 
judiciary over constitutional questions provides him with an effective remedy 
because he can obtain reversal of the conviction upon appeal, But, if a 
person’s civil rights are simply interfered with by the act of a state official and 
no conviction of a crime results, the general jurisdiction of the federal 
jiciary provides him no relief. To insure the person in this situation an - 
effective remedy, Congress may appropriately provide that such acts of the 
slate official constitute a crime and/or a tort, and also provide for preventive 
relief upon the instigation of either the aggrieved person or the Attorney 
General of the United States. The remedy of criminal prosecution and tort 
fiability should be discreetly granted according to requirements of wilfulness 
and direct infringement. Thus it would be inappropriate for Congress to 
provide such relief against legislators enacting laws in violation of the civil 
rights of an individual, whereas it would be appropriate to provide such 
lief against local police officers violating the civil rights of an individual. 
State inaction is the failure of a state official of the executive or judicial 
banches of govérnment to act in a particular situation for the protection 
ofthe rights of the individual when under a duty to do so under existing state 
bw, State inaction is the equivalent of state action, as was developed in 
Cotlette, Picking and Lynch. All legislation by Congress which would be ap-. 
popriate to enforce the fourteenth amendment against state action is also 
ypropriate against state inaction. But iin some instances: of state inaction 
tkre the individual is harmed by other individuals, the only fully. effective 
xmedy is not to grant a remedy against the state official alone, but aiso to 
wbstitute a federal remedy against the individual, equivalent to the remedy he 
tus been denied by the inaction of the state official. For example, it might be 
wovided that where a state prosecutor has willfully failed to prosecute a 


* NU Civ Rights Cases, 109 U.S. 3, 11-14 (1883). 
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criminal action, the complainant be allowed to instigate a suit in the federal 
court similar to the one he has been denied in the state. Such appropriate 
legislation would here be operating against individuals, but only through 
the element of state inaction. - 
State non-action is the failure of the state legislature to provide effective 
_ remedies against individuals who interfere with the civil rights of other in. 
dividuals, Congress cannot compel state legislatures to enact Jaws. Thus, in 
the face of state non-action, Congress is left no other course but to provide 
legislation which operates directly on offenders and offenses and provides 
remedies the state legislature should have provided. Consequently, Congress 
may provide that the interference of one individual with the rights of another 
individual constitutes a crime and/or a tort and further provide for preventive 
relief upon the instigation of the federal government or the injured person. 
Thus it is seen that the only appropriate congressional legislation corrective 
of state non-action is that which was expressly prohibited by the Civil Rights 
Cases — legislation operating on private individuals. 
~- It must be remembered that Congress deals with fifty states and not 
necessarily all will be guilty of non-action in regard to the particular sight 
Congress deems it necessary to protect by federal legislation. On this poin 
a complaint Justice Bradley voiced in the Civil Rights Cases against the 
legislation therein involved is pertinent: 
It applies equally in States which have the justest laws respecting 
the personal rights of citizens, and whose authorities are ever ready 
to enforce such Jaws, as those which arise in States that may have 
violated the prohibitions of the amendment.'!@ ; 
Appropriate congressional legislation against state non-action, therefore, 
would be inapplicable in states not guilty of non-action. How this may be 
accomplished is left to the skill of the draftsman, but some suggestions are 
offered here. Presuming that freedom of speech is a civil right of an in- 
dividual, and Congress deems it necessary to enact legislation to overcome — 
state non-action in regard to this right, legislation could be enacted by Con- 
fgress making it a crime for one individual to interfere with another in- 
‘dividual’s freedom of speech, conferring jurisdiction of the crime on the 
courts of any state not having an adequate remedy of its own for such in- 
terference. The state courts would make the initial determination as to 
‘whether an adequate remedy existed under state law, and this determination 
uld be made subject to review by the Supreme Court. Failure through fe- 
ss of the executive and judicial officials of the state government to enforce 
the federal law or their own remedy would be state inaction. Congress could 
provide that such action or inaction is a crime and/or a tort and provide 
fot adjudication in a federal court pursuant to their admitted power io 
legistate against state action and inaction as developed above. 
A more feasible suggestion would be legislation making it a crime for 
an individual to interfere with another individual's freedom of speech, con- 
ferring jurisdiction of the crime on thé federal courts when no adequate 


a 
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remedy for such interference exists under state law. Here a federal court 
would determine the question of the adequacy of the state remedy, including 
its effectiveness, If an effective remedy exists, the federal courts would have 
no jurisdiction and the complainant would have to pursue his state remedy. 
The refusal of the state prosecutor to Initiate state proceedings would con- 
stitute state inaction and Congress could provide a federal remedy against 
the prosecutor in such a situation. ne 
_ At the present time the power in Congress to enact all the legislation 
deemed appropriate against state action, and to some degree against inaction, 
exists. Congressional power to enact effective legislation against inaction and 
individual interference with civil rights remains to be recognized. It is main- 
tained that Congress has this power to overcome state non-action by reason 
of the equal protection clause of the fourteenth amendment. This is seen from 
the meaning of this clause as understood by the framers when they enacted 
enforcement legislation, from circuit court decisions prior to the Civil Rights 
Cases, from judicial developments subsequent to the Civil Rights Cases, and 
from the plain meaning of the words “deny” and “protection” as used in the 
amendment. es 
The legislation which would be appropriate for Congress to enact against 
state non-action is commensurate with the principles of federalism. Any state 
may retain its sovereignty over any civil right and completely exclude the 
federal remedy for interference with that right by simply providing an ad- 
equate and effective remedy of its own.'*° ie 
_ Such an interpretation of the fourteenth amendment would result in an 
eflective system commensurate with our dual sovereignty form of government 
lor the protection of any right predetermined a civil right. This then leaves us 
with the definitional problem, which was avoided at the beginning of this 
uticle and to which we can only allude at this point. Civil rights of the in- 
dividual could be characterized as the “onalienable rights” of the Declaration 
" of Independence, the “inalienable rights of the people” of the North Carolina 
Convention of 1788,'3" and the “great rights of mankind” developed in 
Madison’s Speech to Congress in 1789.!*2 More particularly, the civil rights 
of an individual are at least those minimum protections mentioned in Amend- 
ments I-VIII of the Constitution. 


Conclusion 


That the individual is endowed with fundamental rights was generally 
recognized at the beginning of our history as an independent nation. That 
fovernments are instituted among men to secure these rights was proclaimed 
to mankind. The federal and state governments were instituted for this pur- 
pose. These governments, whether before or after the forming of a more per- 
ket Union were not considered as creating these fundamental rights or dis- 


i Foe an example of a etate providing at least some remedy for interference with a civil right, 
i] v. Swincicki, 93 N.W.2d 281 (Mich.-1958) : ES 
it Convention of North Carolina, Declaration of Rights (1788), THs Fepzaatist 646 (Ford ed. 
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tributing them as a majority of the peoplé might see fit. Until Barron v. Baltl. 
ntore was decided, it was still possible to hope that the fundamental rights of 
mankind were secure by process of law from oppression throughout the length 
and breadth of the the United States. Barron v. Baltimore made the protection 
of fundamental rights solely a matter of process of law in each state unless the 
federal government itself was oppressive. Oppress}ve Taws of certain states led 
to the adoption of the fourteenth amendnient, which by its terms re-instated 
the securing of fundamental human rights thoughout the United States and 
authorized congressional legislation to carry out its great purposes. As has 
been shown, the Supreme Court in the Slaughter-House Cases nullified the 
significance of the priviliges and immunities clause of the amendment and in 
the Civil Rights Cases further restricted the scope of Congressional action. 
The scrutiny of these cases previously made in this article has, it is submitted, 
indicated that the limitations on the national protection of fundamental rights 
need not in the future prevail when Congress has under consideration what 
7 come to be known as civil rights legislation. This consideration is fortified 
. {by the demands now made in many quarters that the fundamental rights of 
' the individual must receive protection not only at the national level but even 
in international law. - . a, 


.. APPENDIX: D(3) . 


_ EXPANSION OF THE STATE ACTION CONCEPT 
DER THE. FOURTEENTH AMENDMENT 


Glenn Abernathyt 


Aside fron two spect instances, the United, States Constitution does 
not, through its own force, set limitations upon private action. With the. 
exception of the thirteenth and twenty-first amendments, it deals wholly 
with the structure and organization of the national government, limita- 
tions upon the state and national governments, and the distribution of 
powers—first, among the three branches of thé national government and, 
second, between the national government and the states and the people. 
With the notable exception of the two amendments mentioned above, only 
positive governmental action by the executive or legislative departments, 
supported it necessary by judicial decision, can set limitations upon 
private action. 

If there is any doubt as to other sections of the Constitution, there 
should be norie about the general applicability of the fourteenth amend- 
ment to states rather than to private persons, The second sentence con- 
tains the phrases “No Stafe shall make or enforce any law...” and 
“nor shall any State deprive any person ... ; nor deny to any per- 
son....” As the court is wont to say, “If language {s to carry any mean- 
ing at all it must be clear” that this amendment was designed to impose 
limitations upon actions of the states and not upon those of private per- 
sons. That there is some evidence leading to a contrary conclusion as 
to the intention of Congress appears both in Congressional speeches at 
the time of passage and fn later studies on the subject.’ The practical 
answer to the intended application of the fourteenth amendment, how- 
ever, was given by the Court in Brown v. Board of Education: “In ap- 
proaching this problem, we cannot turn the clock back to 1868 when 
the Amendment was adopted... .”? The decision rendered in the Civil 
Rights Cases* was unequivocally that the amendment covers state action 
and not individual action. Justice Bradley, speaking for the majority in 
those cases, stated: 

The first section of the Fourteenth Amendment (which is the one relied 

on), after declaring who shall be citizens of the United States, and of the 


See conleibutors: Section, Masthead, p. 449, for biographical data. 
Cohen, “The Screws Case: Federal Protection of Negro Rights,” 46 Colum. L. Rev. 

105 n. 61 (1946) for Congressional statements. See also Flack, Adoption of the Fourteenth 
Amendment 262-63 (1908); Barnett, “What is ‘State’ Action Under the Fourteenth, Fif- 
teenth, and Nineteenth Amendments of the Constitution?” 24 Ore. L. Rev. 227, 228, 232 
(1948) ; Frank and Munro, “The Original Understanding of ‘Equal Protection of the Laws,” 

$0 Colum. L. Rev. 131, 163-64 (1980). 

2347 US. 483, 492 (1954). ; : 

8 109 US. 3 3 (1883), 
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ry States, is prohibitory in its character, and prohibitory upon the 
3 eens vs 3 
It is state action of a particular character that is prohibited. Individual 
eNre as of individual rights is not the subject-matter of the Amend- 
These statements made by Justice Bradley in 1883 are concrete and 
specific, and indicate clearly that it is certain types of positive action by 
state officers or agencies which the amendment prohibits. But later in 
the opinion, he made remarks which leave the way open for considerable 
question as to the application of the amendment to state snaction w. 
private persons deny rights of other private persons: re 
: [I]t ts proper to state that civil rights, such as are guaranteed by the Con- 
stitution against State aggression, cannot be impaired by the wrongful 
_acts of individuals, unsupported by State authority in the shape of laws, 
‘ customs, or judicial or executive proceedings, The wrongful ‘att of an in- 
dividual, unsupported by any. such authority; is simply.a private wrong, 
ora crime of that individual; an invasion of the rights of the injured party, 
it i$ true, whether prgé affect his person, his property, or his reputation; 
but éf nol sanctioned in some’ way by the State, or not done under State 
‘authority, his rights remain in’ full force, ‘and may prune be vind!- 
cated by resort to the laws of the State for redress. .. © (Emphasis added.) 
‘The rule stated in the first selection from Justice’ Bradléy’s opinion 
has remained the law down to the’ present. A general principle, how- 
ever, is cajiable of a great deal'of molding, shaping and expansion as it 
passes via ‘the decistorial process: through “successive generations of 
judges. The majority opinion ‘in the Cfvit ‘Rights Cases raised at’ least 
as many questions as it answered, and later decisions have been rendered 
which point the way, partially at least, to. answers to the secondary 
questions, © cn ee SN a 
The dissént by Justice Harlan‘in the Civil ‘Rights Cases represents & 
monumental intellectual and legal effort ‘to justify’ the constitutionality 
of congressional legislation imposing civil liability: for racial disctimina- 
tion effected not: by the normal officers of the state, ¢.., by hotels, inns, 
railroads and places of amusenfent. “(Since this study is directéd to the 
definition of state action, Justice Harlan’s arguments as to the validity 
of the legislation under the thirteenth amendment are omitted.) Par- 
ticularly ingenious is the manner‘ in which the‘ Justice perceived state 
action in the rules and practices of hotels, inns, taverns, railroads and 
placés of amiusement. Citing numerous ‘authorities, he’ concluded that 
irinkeepers were exercising a quasi-public employment. “The law gives 
hirn special privileges and he is charged with cértain dutles and résponsi- 
bilities to thé public.” ‘He ‘felt ‘that thé public nature of thé Innkeepet’s 
4 Id; at 10-11: ce ee 
5 Id, at 17. 
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employment forbade him from discriminating against any person seeking 
admission on account of that person’s race or color. 

As to public conveyances, the Justice read the law of common carriers 
to require the performance of public duties, and that no matter who is 
the agent or what is the agency, the function performed “és that of the 
State.” In addition, the investiture of the railroad with the state’s right 
of eminent domain and the right of municipalities to spend tax money 
to ald in the construction of railroads made these corporations’ func- 
tions public functions. 

Implicit in both the majority opinion by Justice Bradley and in Justice 
Harlan’s dissent are a number of legal paths which might be taken in 
the expansion of the concept of state action. Justice Bradley said that 
not only the legislature’s acts were included, but “the action of state 
officers executive or judicial.” He further stated that the wrongful act 
of an individual is not state action “if not\sanctioned in some way by the 
state, or not done under state authority.” This latter comment {s the. 
embryonic statement of the theory that state inaction to remedy private 
wrongs constitutes state action under the fourteenth amendment. Justice 
Harlan added other theoretical bases for expansion, albeit a more re- 
stricted development strangely enough, of the concept of state action. 
In effect he argued: (1) if a person or corporation {is granted the tool of 
eminent domain, that person or corporation may be considered an agent 
of the state, and its acts considered the acts of the state; (2) if the opera- 
tion being considered is subject to special regulation or supervision by the 
state and is granted special privileges by the state, then it may be con- 
cluded that its acts constitute state action; and (3) if the purpose served 
by a particular person or corporation is properly classified as a “public 
purpose,” the operators may be described as agents of the state. 

There are presented, then, in these opinions, several legal theories 
which the judiciary of later days could use as rationale for justifying 
an expanded interpretation of the acts included in the concept of state 
action. The peculiar feature of the expansion which has taken place 
since those cases, however, is that the judicial pegs on which this growth 
has been hung are those of the majority opinion rather than those of the 
dissenter. If the majority opinion be considered as restrictive in its de- 
lineation of state action, it would appear that development of a broader 
scope of coverage would almost of necessity move in the direction indi- 
cated by the dissenting Justice Harlan. Not only is this not the case, but 
the majority opinion contains implicitly a theory which would extend 
the concept of state action far beyond the reach of any of the three sug- 
gested tests of Justice Harlan—this is the theory that state inaction 
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may be state action violative of the fourteenth amendment. The answer 
seems to be that while the decision of the majority was more restrictive, 
the theory stated by that majority admits of very broad applications, 

Prior to discussing the state inaction theory, an examination will be 
made of the varlous developments in the concept of what constitutes 
state action.® 

The Court rather early began the extension of the term state action 
to cover not only legislative’ action (indicated by the use of “law” in 
the privileges and immunities clause) but action of the judicial and execu- 
tive branches as well. And there was a vertical extension to include all 
governmental units subordinate to the state. The Court has found viola- 
tions of the amendment by the state courts,’ legislatures,® executives,® 
tax boards,'® boards of education,’! counties,'* and cities,* among others. 
In cases where there is a clear official mandate to persons performing 
state functions in any of these categories, and the execution of such 
mandate results in a- violation of rights protected either by the due 
process clause or the equal protection clause, then the fourteenth amend- 
ment fs violated. Assuming the official position and the legal mandate to 
act, there is no further problem of determining state action. The only 
problem remaining fs to determine whether a fourteenth amendment right 
has been violated, and this discussion does not contemplate the problem 
of the rights protected. ; 

More complex questions concerning state action have— arisen with 
respect to either operations not ‘strictly classified as government opera- 
tions, or acts of state agents which are not a part of their statutory 
duties. These will be taken up under various categories. 


OrriciaL Acts UNAUTHORIZED OR PROHIBITED BY STATE LAW. 


A question was raised very soon after the adoption of the fourteenth 
amendment, and even before the decision in the Civid Rights Cases, con- 
cerning the applicability of the amendment to the act of a state judge in 
discriminating racially in the process of selecting jurors. Such discrimi- 


ee er EE Deere serene 
© For discussion of the subject see, Hale, Freedom Through Law cc. VINI-XI_ (1952); 
Barnett, supra note 1; Frank and Munro, supra note 1, at 162-64; Nicholson, “Thé Legal 
ws School Resistance Proposals,” 7 agen . I, 23-31 (1954); igs 
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nation was not authorized nor required by state law, but Judge Cole, of 
Virginia, on his own initiative excluded Negroes from jury service. The 
judge was indicted under section 4 of the Act of Congress of March 1, 
1875, for the intentional discrimination. While in custody, he petitioned 
the United States Supreme Court for habeas corpus, alleging that the Act 
could not constitutionally be applied to him. The question raised, then, 
was whether the federal criminal law passed under authority of the equal 
protection clause of the fourteenth amendment could constitutionally be 
applied to official acts of a state judge who acted in his own discretion 
and not under statutory direction. In Ex parte Virginia's the Supreme 
Court held that such acts were within the purview of the prohibitions of 
the fourteenth amendment and the enforcement acts passed under it. 
Justice Strong, speaking for the majority, stated: 

Whoever, by virtue of public position under a State government, deprives 
another of property, life, or liberty, without due process of law, or denies 
or takes away the equal protection of the laws, violates the constitutional 
inhibition; and as he acts in the name and for the State, and is clothed 
with the State’s power, his act is that of the State. This must be so, or 
the constitutional prohibition has no meaning. Then the State has clothed 
one of its agents with power to annul or to evade it.!® 

While the action of Judge Cole of Virginia was not authorized by state 
law, neither was it expressly prohibited nor made punishable under Vir- 
ginia law. The question logically arises whether an act specifically pro- 
hibited by state law can be brought within the purview of the fourteenth 
amendment when performed by a state official while supposedly acting 
in his official capacity. To phrase the question differently, can illegal 
acts of a state official be classified as “state action” when the defendant is 
purportedly acting in an official capacity? In early cases dealing with 
attempts to obtain civil remedies against this type of official action the 
Supreme Court vaciilated, first saying “no,” and then saying “some- 
times.”"® The attempt to apply federal criminal penalties under the civil 
rights acts further complicated the answer in that the criminal provision 
punishes acts done “under color of law.” It was not until 1945 that the 
United States Supreme Court squarely faced and answered the ques- 
tion with respect to federal criminal penalties. The case was Screws v. 
United States," a classic example of police brutality. 

14 100 US. 339 (1880). 

16 Id. at 347, 

18 The first case was Barney v, City of New York, 193 US, 430 (1904). In Raymond v. 
Chicago Union Traction Co., 207 US. 20 (1907), the Court’ held the unequal assessment 
basis of a state board violative of the fourteenth amendment even though such action of 
the board violated the state constitution. In Home Telephone & Telegraph Co. v. Los 

Jes, 227 US. 278 (1913), the Court held that the fact that a city ordinance might 
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violate the state constitution did not foreclose a finding of “state action.” 
17 325 US, 91 (1945). In United States v, Classic, 318 US. 299 (1941), the primary 
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Screws, sheriff of Baker County, Georgia, aided by a local police offi- 
cer and a deputy sheriff, arrested Hall, a Negro citizen of the United 
States, on a warrant charging theft of a tire. Hall was handcuffed and 
driven to the court house. There he was dragged from the car and, 
while still handcuffed, beaten by all three men with their fists and with 
a two-pound solid-bar blackjack. The beating continued for fifteen to 
thirty minutes. Hall was then dragged feet first through the courthouse 
yard into the jail and thrown upon the floor, dying. An ambulance was 
called, but Hall died shortly afterward without regaining consciousness. 

An indictment was returned against the three men charging, on one 
count, violation of the Criminal Code, 18 U.S.C. section 242. This sec- 
tion provides: 

Whoever, under color of any law, .. . willfully subjects any inbabitant 
of any State, Territory, or District to the deprivation of any rights, privi- 
leges, or immunities secured or protected by the Constitution or laws 
of the United States, . .. shall be fined not more than $1,000 or im- 
prisoned not more than one year, or both. 

The key phrase which concerns us here is “under color of any law.” 
It is, of course, a statutory provision passed under the authority of the 
fourteenth amendment, and does not necessarily indicate the full reach 
of the amendment. But, certainly, if the phrase be interpreted as con- 
templating illegal acts of state officials in their offictal capacity, then 
the amendment must justify such inclusion for it to be constitutional. 


The members of the Court divided on the interpretation of this phrase, 
with six members holding that the statute covered such illegal acts of state 
officials and three contending vigorously that such an interpretation was 
never intended by the Congress. 

Justice Douglas announced the judgment of the Court and delivered an 
opinion in which the Chief Justice and Justices Black and Reed con- 
curred, Justice Douglas’ opinion is not notable for clarity of reasoning. 
The Justice knew where he wanted to go but seemed uncertain how to 
get there. He stated that the “color of law” phrase was before the Court 
in United States v. Classic,'* and that the decision there was a rule of law 
controlling the Screws case. As to where the line is drawn between acts 
election officials were held to have acted in violation of the federal act In miscounting 
ballots intentionally, even though the acts complained of were likewise condemned by 
Louisiana law, But the Issue was not presented in the same way as In the Screws case. 
In the words of Mr. Justice Roberts, the truth of the matter is that the focus of attention 
in the Classic case was not our present problem, but was the relation of primaries to the 
protection of the electoral process under the United States Constitution. The views in the 
Classic case thus reached ought not to stand in the way of a decision on the merits of a 

uestion which has now for the first time been fully explored and lis Implications for 


workings of our federal system have been adequately revealed ....” 325 US. at 147. 
48 313 US. 299 (1941). 
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performed under color of law and those not so included, Justice Douglas 
stated: 

It is clear that under “color” of law means under “pretense” of law. 

Thus acts of officers in the ambit of their personal pursuits are plainly 

excluded. Acts of officers who undertake to perform their official duties 

are included whether they hew to the line of their authority or overst 

it. If, as suggested, the statute was designed to embrace only action which 

the State in fact authorized, the words “under color of any law” were 

hardly apt words to express that idea... .1* 

Mr. Justice Rutledge was in full accord with the view that the statute 
extended to acts of state officials in their official capacity even though 
such acts were made criminal under state law, and Justice Murphy held 
that “section 20 unmistakably outlaws such actlons by state officers.” 

Justice Roberts dissented, and was joined by two of his brethren— 
Justices Frankfurter and Jackson. To these men the question was purely 
one of congressional intent, and they concluded that Congress did not 
intend to make criminal the act of a state officer who flouts state law and 
is subject to punishment by the state for his disobedience. As to whether 
the fourteenth amendment authorized such a coverage as the majority 
attributed to section 20, Justice Roberts did not categorically answer. 
The indications are, however, that he might have gone along with the 
majority on the point of- constitutional power, even though he differed 
on the congressional intent.” 

It is clear, then, that the rule of construction laid down in the Screws 
case by a majority of at least six, and possibly seven, extends the cover- 
age of the fourteenth amendment to acts of state officers performed in 
their official capacity, even though state laws prohibit such acts”! 


OFFICIAL OR PrivATE ACTION 


The next question to be answered is when does a state official act in his 
official capacity? Justice Douglas, in his opinion in the Screws case, stated 
that acts of officers “in the ambit of their personal pursuits are plainly 
excluded” from the coverage of the statute or, presumably, the amend- 
ment. While such a statement does not necessarily preclude a broader 
interpretation of the full reach of the fourteenth amendment, it would 
seem to be an eminently reasonable delineation of the extent of coverage. 


19 325 US. at 111. 
2¢ Td. at 148 


31 The conviction of Screws was reversed, however, by the vote of the Justices that 
the trial judge’s charge to the jury was defective in that be did not require the jury to find 
that the defendant was not merely guilty of the act of taking a life without justification, 
but intended to deprive the prisoner of a constitutional right, fe. the right to be tried by 
a court rather than by o . At the second trial Screws was acquitted. A similar case of 

lice brutality reached the United States Supreme Court in 1951—Willlams vy. United 

tes, 341 US, 97 (1951). Willams’ conviction under § 20 was upheld. 
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To hold differently and consider every act of a state officer or employee 
to be “state action” subject to the fourteenth amendment would appear 
to place an intolerable burden upon both the individual employee and the 
state. 

Few cases are available to itlustrate the judicial view of what consti- 
tutes “private” as opposed to “official” acts of state officials. The 
extremes of the two categories are, of course, apparent. But when a 
quarrelsome police officer off duty gets into a brawl with a private 
citizen who knows the occupation of his opponent, and who might fear 
the consequences of a victory over a policeman, is the officer’s action 
“state action”? Liability of this officer under federal civil provisions of 
the fourteenth amendment enforcement acts would be a somewhat more 
difficult question to answer. 


_ Where an officer’s acts are performed while on duty or in response to a 
citizen’s request for some official performance of duty, it would appear 
that the officer’s acts certainly constitute “state action.” In Caflette v. 
United States™ this situation was presented in a peculiarly distasteful 
fashion. Two Jehovah’s Witnesses went to Richwood, West Virginia, to 
distribute religious literature, seek converts and get a petition signed. 
After having been warned by Deputy Sheriff Catlette and others to get 
out of town, the two men and two companions went to the city hall to 
request the mayor to furnish them police protection while carrying on 
their religious activities in the city. The mayor was absent, and their 
request was made to Chief of Police Stewart. Thereupon Catlette and 
Stewart took the men into the mayor’s office. Catlette then said that what 
“is done from here on will not be done in the name of the Jaw,” and 
removed his badge. They forced three of the men to drink eight ounces 
of castor oil each, and the fourth, because of his protests, was forced to 
drink sixteen ounces. These and other members of the sect were then 
tied in file, marched to their cars, and given their personal property, 
which had been covered with castor oil and uncomplimentary inscrip- 
tions, and advised never to return. 

Catlette was prosecuted under section 20 of the United States Criminal 
Code for deprivations of constitutional rights (including one’s right not 
to have his stomach purged while engaged in purging souls) while acting 
under color of law. He defended on the ground that in view of his state- 
ment and the removal of his badge, the acts were committed in his ‘pri. 
vate and not his official capacity, and that therefore such acts were not 
“under color of any law.” The trial court was hot impressed with this 
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argument, and he was convicted. On appeal Judge Dobie, speaking i 

the court of appeals, stated on this point: 
We must condemn this insidious suggestion that an officer may thus 
lightly shuffle off his official role. To accept such a legalistic dualism would 
gut the aie aia safeguards and render law enforcement a shameful 

' mockery. . s 

In a later case involving essentially the same question, the court of 
appeals of another circuit held in similar fashion. In this case, Crews v. 
United States2* the Government obtained the conviction of Tom Crews, 
@ Florida county constable, on the charge of violating section 20. Crews 
“arrested” a Negro farmhand on the grounds of drunkenness, proceeded 
to beat him with a bull whip, and ultimately forced him to Jump into the 
Suwanee River where he was drowned. Crews appealed his conviction, 
claiming that his act was purely one of personal vengeance and was 
devoid of official character and authority, in that he was off duty and 
out of uniform. The three judges of the court of appeals unanimously 
rejected this argument, stating, through Judge Waller: 

An officer of the law should not be permitted to divest himself of his of- 
ficial authority in actions takén by him wherein he acts, or purports, or 
pretends,’ to act pursuant to -his authority, and where. one, known by 
another: to be an officer,.takes the other into custody in a manner which 
appears on its face to be in the exercise of authority of law, without making 

"to the other any disclosure to the contrary, such officer thereby justifies 

- the conclusion that he was acting under color of law in making such an 

arrest.35 

- "Rhus, as Professor Robert Carr so ‘ably states the rule, “When an 
officer uses his offictal position as a means of gaining physical control 
over his victim, further evidence that his actions were in good part un- 
official cannot interfere with the conclusion that he acted under color 
of law.” 

Suppose, however, that an officer takes an off duty job as watchman or 
guard over private property. Would his acts in such related police ca- 
pacity constitute “state action”? The answer is less easily determined 
than in the Screws and Crews cases, and seems to hinge on the specific 
facts in each case. The most notable case in this area which reached the 
United States Supreme Court is Williams v. United States, decided in 
1951.27. 

Williams, the head of | & private detective agency, was employed by a 
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Florida corporation to investigate -thefts’ of: its ‘property. He held a 
special police officer’s card issued by the City of Miami, Along with two 
employees of the company anda Miami police officer, he took several 
suspects one by one into a shack on the corporatlon’s property and there 
subjected them to brutal third-degree methods. The Miami policeman 
was sent along by his superiors to lend authority to the proceedings. And 
Williams, who committed the assaults, went about flashing his badge. 

The indictment under section 242 (formerly section 20) charged that 
Williams, acting under color of law, obtained confessions by force and 
that the victims were denied the right to be tried by due process of law. 
Justice Douglas spoke for the majority in holding that such action was 
“state action” or action under color of law: 

. [the] petitioner was no mere Interloper but had a seeiblance of police- 
man’s power from Florida. There was, therefore, evidence that he acted 
under authority of Florida law; and the manner of his conduct of the in- 
terrogations makes clear that he was asserting the authority granted 
him and not acting in the role of a private person. .. 2 
Various other cases presenting the question of when an offcer acts 

in his private capacity have been decided in the lower federal courts. 
One of these is Flemming v. South Carolina Electric and Gas Company. 
The case was an action brought by a Negro woman under the federal 
civil rights acts for damages suffered as a result of a bus driver’s requiring 
her to move to the rear of the bus, such move required by the segregation 
law of the state. Under South Carolina law the bus driver is made a 
police officer of the state for the purpose of enforcement of laws deal- 
ing with bus operation. Thus his act was clalmed to have been under 
color of law and an act depriving the plaintiff of a constitutional right. 
The district court dismissed, but the court of appeals reversed. On the 
question of state action the court said, in a per curiam opinion: 

It is argued that, since the driver is made a police officer of the state by 

. the South Carolina Code, his action a not. attributable to the de- 
fendant; but we think it clear that he was ate for the defendant in 
enforcing a statute which defendant itself was required by law to enforce. 
.. » He was thus not only acting for amefendant, but also acting anoet:, 
color of state law... 2° 
In any given controversy the question of whether state officers were 

acting in thelr official or in a private capacity must hinge on the individual 
facts surrounding the Incident.*? Such circumstances may be considered. 
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as whether the officer (if a peace officer) was wearing a uniform or badge, 
whether he was known to the injured party as an official of the state, 
whether he acted “under pretense’’ of his official position, whether he 
would have acted in the same manner if: he had not held a state office, 
and any other circumstances relevant to determining the fact question. 
Certainly it can be concluded that the courts generally will look to the 
substance of his action and not merely the form. Momentary abdications 
of officlal title, even if accompanied by sonorous warnings to such effect, 
will not suffice to reduce conduct from the level of official acts to private 
acts if the initial focus of conflict occurred during the exercise of official 
authority. 

An unusual aspect of the problem of differentiating between official and 
private action under the fourteenth amendment appears in the case /n re 
Estate of Stephen Girard.** In 1831 Stephen Girard created a testamen- 
tary trust for the education of “poor white male orphans.” By the terms 
of the trust, it is administered by the City of Philadelphia. This ts ac- 
complished through the Board of Directors of City Trusts of the City 
of Philadelphia. The board consists of the mayor and the president of the 
city council, both ex-officio, and twelve other members appointed by 
the judges of the courts of common pleas for the county. The members 
of the board serve, without compensation, for life or during good be- 
havior. The board’s operations are conducted completely independently 
of control or connection with any city or state agency other than the 
Philadelphia Orphans Court.- These operations are financed solely from 
the proceeds of trust property. 

Having been denied admisston to the school operated under Girard’s 
trust, two otherwise qualified Negro children petitioned the Philadelphia 
Orphans Court to. direct the board to show cause why they should not 
be admitted to the school. They contended that the board’s action 
was state action because the board’s authority was derived from a 
statute, which provided that most of the board’s membership was to be 
selected by elected public officlals, while two of the board’s members and 
its treasurer serve as such by virtue of their status as city officials, The 
court held that the action of the board of directors in administering 
Girard’s racially discriminatory private testamentary trust was not state 
action under the terms of the fourteenth amendment, since the interest 
of the board was limited to that of a bare legal title bolder and admin- 
 fstrative agent, In a re-examination of the question en danc the Orphans 
Court affirmed the first decision, pointing out that the position of the 
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City of Philadelphia was functional—to act for the decedent and carry 
out his intent. 

The court added that even if the board were constitutionally barred 
from racial discrimination in administration of a private trust, the court 
would have to appoint a private trustee to carry out the terms of the 
will to restrict the school to “poor white male orphans.” 

Here there is no question as to the public positions occupied by the 
members of the board. The question, as the court saw it, was whether 
the officers were acting as slate agents or as private agents in adminis- 
tering the trust, and the decision was that they were performing in es- 
sentially a private capacity. 

In an opinion more noteworthy for the. prolixity of its author than 
for clarity, the Pennsylvania Supreme Court upheld the decision, one 
justice dissenting. The United States Supreme Court reversed this 
decision on the authority of Brown v. Board of Education and with no 
reference to the distinction between governmental and fiduciary func- 
tions.2> Thus it may be assumed that when state agents act and act by 
virtue of their public position, then the requirement of state action is 
met even though the function performed is that of administering a pri- 
vate testamentary trust, or other normally private functions. The obvious 
next question is whether it would be unconstitutional for the Orphans 
Court to appoint, as it suggested, a private trustee for the estate and 
demand of that trustee that the terms of the will be met. There would 
appear to be no important constitutional distinction between enforcement 
of the terms by a city board and similar enforcement by a court. 


’ PrivatE OPERATIONS ASSISTED BY GOVERNMENT APPROPRIATIONS 


Another facet of the problem of delineating state action appears in the 
classification of the privately owned and managed operation which re- 
celves direct financial aid from the state. Is the act of such an agency an 
act of the state or is it a private act for purposes of the fourteenth amend- 
ment? Obviously, a categorical yes or no answer to the question js im- 
possible. It would seem patently ridiculous to characterize as state 
agents all persons or institutions which receive direct financial ald from 
the state, Persons on relief, unemployed persons benefiting under state 
compensation plans, persons on state retirement pensions, veterans or- 
ganizations in some states, or even persons who financially benefit through 
ordinary contracts with the state could then be classified as state agents 
and thelr acts as state acts. Thus would the public purpose doctrine con- 
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cerning the validity of state expenditures under the due process clause be 
equated with state action: any operation or purpose of value to the public 
may be encouraged by the appropriation of public money and the result- 
ing publicly supported operation is a state operation for purposes of the 
fourteenth amendment. Justice Harlan virtually stated such a rule In 
his dissent in the Civil Rights Cases. Such a rule would seem to go to an 
extreme, and, in addition, would open up another well of uncertainty— 
that of. discovering how direct the state assistance must be in order to 
characterize the reciplent’s acts as state acts. It would seem that'a more 
useful approach would be that of determining the degree of contro) which 
follows the dollar, or of determining whether the putpose behind the 
state appropriation répresents a systematic and intentional exclusion 
of persons, to borrow a phrase from: the jury panel cases, from benefits 
or: services to which they would normally be entitled if the purposes 
effectuated were accomplished directly by the state. There seems to be 
no formula which would provide the correct division of cases of this type 
into neat categories of state action and private action, but the absence of 
precise formulae for judicial decision {fs old hat in the field of constitu- 
tional law. Sorne clues, however, to the considerations which might impel 
the court in oné direction of the other may be obtained from an examina- 
tion of the cases in this area. These are lower court decisions, since the 
United States Supreme Court has not as yet decided a casé squarely pre- 
senting the issue of whether receipt of state financial ald alone makes 
the recipient an agent of the state. 

In 1945 a question was ‘raised concerning the status of the Enoch 
Pratt Free Library of Baltimore. Kerr, a Negro, sued for damages and 
an injunction on complaint that she was refused admission to a library 
training class conducted by thé library to’ prepare persons for staff posi- 
tions in the central library and its branches. She charged that the library 
was performing & governmental function and that she was rejected solely 
because of race, and that such rejection constituted state action pro- 
hibited by the fourteenth amendment. Her father joined in the suit as a 
taxpayer and asked that if ‘the library were found to be a private body 
not barred from discriminating, the City of Baltimore be enjoined from 
making further contributions on the ground that it would then be exact- 
ing taxes from him in violation of the due process clause. The library 
defended on the ground that {t was a private corporation. 

The library was established by Pratt in 1882, He erected a bullding 
and éstablished a fund and gave them to the city on condition that the city 
would create a perpetual annuity of $50,000 to be paid to the board of 
trustees for the maintenance’ of the library and ‘thé erection of four 
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branches. In giving legal effect to the terms of the gift, the Maryland 
legislature passed a statute and the city passed three ordinances. The 
state law named the persons who were to constitute the board of trustees. 
The real and personal property vested in the city by virtue of the act, 
as well as later acquisitions, were exempted from state and city taxes. In 
addition to the $50,000 annually appropriated, much greater sums were 
required to meet demands for increased services. In 1943 the total 
amounted to $511,575 and in 1944 to $650,086. In addition the city paid 
large sums for bond interest, bond retirement, and the retirement funds 
for the library’s employees. Salary checks were issued by the city’s 
payroll officer and charged against the library’s appropriation. The 
library budget was included in the regular city budget, and library em- 
ployees were included within the municipal employees’ retirement system. 

The Court of Appeals for the Fourth Circuit held that the library’s ac- 
tlon was state action within the meaning of the fourteenth amendment.** 
The two criteria stressed by the court of appeals in holding the library’s 
action to be state action were control by the state over the library’s activ- 
ities and, apparently, the volume of importance of financial assistance 
afforded by the state. The opinion indicated no line of demarcation to 
aid in determining how far along the spectrum from zero to complete 
control or complete financial support the state must go before the activity 
becomes that of the state. Nor is it easy to see where such a line can be 
drawn. It would seem that the only solution is the case-to-case approach, 
examining each question on its own peculiar set of public-private relation- 
ships. Certainly, however, the two criteria stated would necessarily be a 
part of the consideration of the question. The major problem is to de- 
termine whether other criteria should be added to these two. 

In a subsequent Maryland case, Norris v. Mayor and City Council of 
Baltimore," decided three years later, a very similar question to that 
decided in the Kerr case was presented. Maryland Institute was in- 
corporated in 1826 as a private corporation for the purpose of teaching 
art courses.. Norris, a Negro, applied for admission in 1946 and was 
refused on the ground that no Negro students were admitted. He sued 
for a declaratory judgment that he was entitled to enter and for an in- 
junction barring further exclusion on ground of color. 

The city made one appropriation of $20,000 and the state made an an- 
nual grant of $3,000 to the president of the institute. In 1907 the city 
leased a building constructed with public funds to. the institute for $500 
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annual rent. The estimated commercial rental value of the institute’s 
lease was $12,000 annually. 

After 1881 the city maintained a contract relationship with the insti- 
tute for the education of pupils in the schools of the institute, Pupils 

under such contracts secured appointments from members of the city 
council. City payments to the institute under these contracts amounted 
to about $25, 000 annually. The state made annual contributions to the 
institute varying in amount—in 1948 about $16,500. For this contribu- 
tion each of the twenty-nine members of the Maryland Senate had the 
right to appoint one student free of tuition charge. No control over the 
management of the affairs of the institute was exercised by either the 
city or the state except that courses were examined from time to time to 
guarantee that contract requirements were being fulfilled. 

The question presented in the federal district court was whether the 
institute’s activities became acts of the state in view of the financial sup- 
port rendered by city and state and the contract relationships between 
those governments and the institute. The court held that there was no 
such control exercised by the state as to require a holding that the insti- 
tute was an instrumentality of the state. _ 

" This lack of direct ‘control was the essential point of differentiation 
between the Norris and the Kerr cases, according to Judge Chesnut, 
who compared the fact situations in the two cases at great length, even 
presenting a tabular statistical summary of financial aid in each case. 
He pointed out that the state made no designation of the particular in- 
dividuals as managers, reserved no special visitorial powers with respect 
to management of the institute, and also noted the institute owned its 
property in its own right. In further support of the holding he cited 
earlier decisions of Maryland’s. courts holding the institute and other 
schools ‘to be private corporations. 

In spite of the absence of direct control, the court still had to answer 
the charge that’ the substantial financial support rendered by clty and 
state’ converted the operation into a state institution. ‘In answer the 
court’ stated: ) | 

{Counsel for the plaintifi ealeade)” erate that whenever the State or 

Baltimore City as a municipal agency of the State, advances moneys to 

a private corporation of ah educational nature in an appreciably substan- 

tial amount which thereby becomes mingled with other. genera] funds of 

the insttution, that, ac action of the institution or City thereby becomes 
 Staté action within the scope of the 14th Amendment. No authority is 
femble. ee and 1 know of none. In my coin it is un- 
tenabie....- 
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The court stated further that at each session of the Maryland Legis- 
lature there was passed an omnibus appropriations bill giving state aid 
to many private institutions for educational and charitable purposes, and 
even though many of the institutions practiced racial discrimination, the 
Maryland courts expressly approved the policy and action. 

It may very well be true that state financial aid alone does not render 
the institution receiving such aid a state agency. The principle would 
certainly seem to be a sound one to follow. But financial aid plus some 
additional factor might lead to a different conclusion. Of course, a mere 
finding of state control is-not determinative, since the state has a con- 
siderable measure of control under its police power over all types of bus!- 
ness operations. However, a finding of state financial support plus an 
unusual degree of control over management: and policies might properly 
lead to characterization of a business or agency as a state operation. ‘The 
problem, of course, is to determine just how much control constitutes 
an “unusual degree of control.’ There appears to be no facile answer 
to the problem, although it seems that one practical approach might: be 
to compare the degree of control over the operation in question. with 
the control exercised over other similar-types of businesses or agencies. 

. There ate other factors also which when added to the factor of state 
financial. aid: might result in a finding of state action. It seems a fair 
guess that the United States Supreme Court would examine closely. a 
state expenditure or appropriation .to private institutions where there is 
any suggestion that such appropriation is in.reality for the. purpose. of 
accomplishing an end which would be held unconstitutional if attempted 
directly. To put the. case squarely, if a state favoring. racial segregation 
should withdraw from the field of active education of its‘citizens and sub- 
stitute therefor a contract device: for furnishing tuition and :fees to any 
private schools selected by the citizens, it is inconceivable that the Court 
would ignore the possibility -thati the whole purpose of the device might 
be to defeat the decision barring state enforced racial segregation in 
public schools. ‘Thus financial aid plus motive to accomplish’ an ‘uricon- 
stitutional purpose would présent a second type ‘of fact situation which 
might. result in a. concluston of unconstitutional state action:. ‘However, 
there is a very: important difference - between: this situation and. the 
first one.. In the first situation the Court can quite: properly. categorize 
the acts of the “private” institution as state acts. In the second this coit- 
clusion would not follow:at all. :The state: ‘appropriation to effect an.un- 
constitutional purpose:is simply unconstitutional urider. the due: Process 
clause. It represents a taking of property. for. an unconstitutional j pure 
pose and therefore for 4 purpose not “public” within: the réquirement of 
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the due process clause. The institution would remain private unless 
unusual control by the state be a condition of the receipt of state money. 
Another factor which might be considered is whether the operation is 
an important public function. Would the combination of state aid and 
the furnishing of an important public service result in a conclusion that 
the operation should be classified as a state agency? If so, it would seem 
that logically the conclusion would have to rest on the theory that the 
performance of a public function is a state act. If a given function is of 
such public importance and so closely related to state governmental func- 
tions as to be classified as a governmental agency, then the presence or 
absence of state financial aid should be irrelevant in making a finding of 
state action. If the function does not fall within such a description, then 
the mere addition of state money should not influence the conclusion. 
Thus the conclusion here is that the fact that a state appropriates 
money to a private person or institution has nothing to do with the 
determination of whether the acts of the person or institution constitute 
state action. While to recount a list of various appropriated sums of 
money may sound impressive, the fallacy of this cons!deration is exposed 
when one looks at the various persons or operations which receive govern- 
ment money. To take the extreme case, assume that a given operation 
is completely dependent upon the money it zecelves from the state, as 
for example a private garbage collection agency. The mere fact that the 
city provides the agency with its-entire means of existence does not 
change the denomination of that agency as a private one. Nor does a 
person entirely dependent upon state welfare relief become thereby a state 
agent. Neither the total amount of the appropriation nor the ratio of 
state aid to total cost of maintenance of the private operation would 
seem to have any bearing on a determination of the presence or absence of 
state action on the part of the recipient. The determining factor must be 
something other than mere financial aid furnished by the state. 


PrivATE OPERATIONS ASSISTED BY GOVERNMENTAL ACTS OTHER THAN 
APPROPRIATION OF MONEY 


The state may aid a private operation in various ways other than by 
direct financial assistance. It may give the organization the power of 
eminent domain, it may grant tax exemptions, or it may give it a monop- 
olistic status for certain purposes. Does the receipt of such assistance 
convert the organization into a state agency? -According to Justice 
Harlan, in the Civil Rights Cases, it would, especially if the state acquired 
special control powers in return. 

The most thoroughly argued case on the point is the case of Dorsey v. 
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Stuyvesant ‘Town Corporation,®® decided in the New York Court of 
Appeals in 1949. Stuyvesant Town was bullt as an apartment housing 
development pursuant to a contract between the City of New York, 
Metropolitan Insurance Company and its wholly owned subsidiary - 
Stuyvesant, Stuyvesant was organized under the state’s Redevelopment 
Companies Law of 1942, as amended. The purpose of the law was to 
encourage private companies to enter the housing field. Under that law, 
the City of New York, by eminent domain, brought under one good title 
an area of eighteen blocks in the city, the area having been declared one 
of substandard housing. Stuyvesant acquired the property, including 
certain streets which the city had agreed to close, by paying to the city 
the cost of acquiring land and buildings. The agreement provided that 
Stuyvesant would demolish the old buildings and construct new ones 
without expense to the city, and the city granted the corporation a 
twenty-five year tax exemption to the extent of the enhanced value to be 
created by the project. (Certain writers estimate the total tax exemption 
to reach approximately $50,000,000.)*° ‘Che project represented an in- 
vestment of about $90,000,000 of private funds by Metropolitan Insur- 
ance Company. No state law barred the owner or operator of this project 
from discriminating, racially or otherwise, in his choice of tenants. While 
repeated attempts had been made in the state legislature to amend the 
redevelopment law to bar racial discrimination, all had failed. Although 
the question was discussed in the city council, the agreement reached 
contained no bar to practice of racial discrimination by the landlord. 
When finally completed, the project housed approximately twenty-five 
thousand persons. The contract gave the city the right to regulate 
rents, and certain auditing privileges, and prohibited the mortgage or 
sale of the property. 

Dorsey, a Negro, was refused tenancy because of race and sued to 
enjoin Stuyvesant from denying accommodations because of race, on 
the grounds of alleged violation of the fourteenth amendment. The 
issue presented, of course, was whether the city’s assistance in the form 
of eminent domain and tax exemptions and the reserved control over . 
the housing operation made the housing project a state instrumentality 
within the meaning of the fourteenth amendment. The lower court held 
that Stuyvesant town was not 4 state instrumentality. J ustice Benvenga, 
in the New York Supreme Court, stated: — 
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‘ ., sThe fundamental fallacy. in. plaintiff’s argument fs that it ‘confuses 
= blic use’, and “public Pp urpose”. with. public pro ect,” and assumes . 
ta bea the work, of redevelopment ‘and febabl itation is 4 public 
Pe abe peojert involved’ {$ necessarily ‘a public’ project. But” the 
eu mg use and purpose Involvediterminates when thé work of. redeve 
_-ment Is corpieted, »+ «In a word, though the purpose involved isa public 
. purpose, the project itself is not now and never was a public project; .. .*2. 

- By the narrow margin of four to three the New York Court of Appeals 
~ affirmed the decision in favor of Stuyvesant, and the United States Su- 
preme Court denied certiorari."? Judge Bromley, speaking for the ma- 
jority in the Court of Appeals, stated: ; 

- To say that the ald accorded respondents is nevertheless subject to: ..‘[the 
~ fourteenth amendment requirements); on the ground ‘that helpful co- 

operation between the State and the respondents transforms the activities 

‘of the latter into State action, comes perilously close to asserting that any 

State assistance to an organization which discriminates necessarily violates 
the Fourteenth Amendment. Tax exemption and power of eminent domain 
are freely given to many organizations which necessarily limit their benefit - 
to a restricted group. It has not yet been held that the recipients are sub- 
ject to the restraints of the ‘Fourteenth Amendment. as 
Judge Fuld spoke for the three dissenters ing “vigorous rebuttal to the 
majority view. ‘He stated that the housing operation was. assuredly not 
a purely private agency because governmental assistance at a number of 
points was vital to the establishment of the project. Since it was not a 
private, operation, it must be a state agency. The majority certainly did 
not overlook the presence of governmental assistance, The difference lay 
in the treatment. accorded the project. as a result of ‘this. aid. The, ma- 
jority seemingly considered the solution to the ‘question of state action to 
restina Process of determining } how far along a continuous spectrum from 
purely private to purely governmental a specific problem situation might 
be located—at least in a case not involving “matters of high public in- . 
terest” of. “performance of functions of a governinental character. Pre- 
sumably, then, the majority ‘would ‘consider an act. private if it ‘were 
mostly private ‘and governmental if it! were mostly governmental. The 
dissenters, On the other hand, seemed to take’ the position that a particu- 
lar, operation is either purely private OF else it is governmental. a 
Whether or not. ‘the principle . of deciding questions ‘of state ‘action 
laid down by. the dissenters wil] ‘ultimately be the ruling’ law, it is certain 
that the United States Supreme Court has not. yet. expanded the state 
action concept this far, As the New York Supreme. Court indicated, the 
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minority view does in fact equate public purpose and state action, at least 
in cases where private persons receive state aid. As stated earlier, such a 
view would lead to ridiculous conclusions if pursued to its logical end. 

The public purpose argument or doctrine must be left where it right- 
fully belongs—as a limitation of the power of the government to spend 
money or to exercise eminent domain—“and not dragged into the proper 
delineation of state action and private action. If the citizen is denied 
the equal benefits of a service performed by private persons with gov- 
ernmental financial aid or the “loan” of eminent domain, then he should 
litigate his rights in the matter under the public purpose doctrine of 
the due process clause.‘® Then if the services afforded by the private 
persons are unduly restricted, or if the classification of customers and 
non-customers is unreasonable, the courts can stay further expenditure 
of public money. This would accomplish the end of discouraging public 
_ expenditures to accomplish unreasonable. discriminations without the 
encumbering legal snarls coincident with a finding of governmental in- 
strumentality. 


Private Activities CONDUCTED ON GOVERNMENT PROPERTY 

_ Ina number of cases a question has been raised concerning the status 
of an opefation conducted by private persons under lease or permit on 
government property. The variety of fact situations which might be 
visualized in this connection is, of course, infinite. For purposes of at- 
tacking the problem of the application of the fourteenth amendment, 
therefore, the possible variations are grouped into four general types of 
situations for analysis: (1) private operation of a facility open to the 
public where the operator leases land from a governmental unit but where 
the governmental, ‘unit in fact directs and controls the management and 
the policies under which the facility is operated; (2) ‘private’ operation 
of a facility open to the public where the operator leases land from a 
governmental unit and where there ts a bona fide arm’s length lease with 
no improper collusion or control over operating policy exercised by the 
governmental unit; (3) the same situation described in (2) except that 
the private operator makes capital improvements on the government land, 
but not open to the ‘public, and (4) a private operation conducted under 
lease on government land. 
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' There has been no general division of cases by the courts into any such 
categories as those suggested here, but -it seems ‘that much of ‘the con- 
fusion engendered by the opiniéns could be avoided by such a differenti- 
ation. It is necessary hére.also to add to the analysis a discussion of the 
rights protected by the fourteenth amendment, in a dimalted fashion, as 
well as the concept of state action. 

It is clear that if state property is opened up to the use of the public, 
then restrictions upon that use imposed directly by the state must meet 
the tést of the fourteenth amendment. The State cannot, for example, 
discriminate on the basis of ‘religion,** or political belief," or race** in the 
grant to the public of the use of its facilities, The state may withdraw 
public property from general public use or it can make such property 
available to the use of the public under various restrictions, but such 
restrictions must fall within statutory authorization and must-not violate 
state or federal constitutional guarantees. To this extent, certainly, 
governmental power to determine conditions attaching to the use of 
public property is less than that of private persons over private prop- 
erty. The right of access to government properly under reasonable re- 
strictions appears to be a right clearly possessed by the citizen. However, 
the question arises as to the source of the right and the ‘Proper remedies 
for its abridgment. 

The fourteenth amendment establishes the right as against unreason- 
able interference by the state, The fourteenth amendment establishes no 
such federal rights as against interference by. private persons. Since the 
decision in the Slaughter-House Cases in 1873,"° more recently reiterated 
in Collins v. Hardyman,” a distinction has been made, albeit not a crystal 
clear oné, between fedéral rights and state rights, and only the former are 
covered by the fourteenth amendment. The right to ‘gain access to state 
property, under reasonable restrictions, free from private interference is 
A state right not now "protected by the Federal’ Constitution. Thus in the 
latter situation remedies against private interference must be sought in 
ordinary actions brought in state courts. Only where the state unreason- 
ably interferes with the exercise of the right does' the fourteenth ‘amend- 
iment come into play. ‘With’ this distinction as to the nature of’ the 
rights involved, it is less difficult to approach the cases concerning pri- 
vate activities on government land. 

(1) Private operation of a facility open to the. public vice wid Oper- 
“W Niemotko v, Maryland, 340 a Fi (9st). 

“aT Hague v. CLO, $07 US. 496 (1959). 

«* Browa ¥, Board of Barton, 7 S, 483 (1954). 

49 a3 US, (16 Wall.) $8 (1573) aa 
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ator leases land from a governmental unit but where the governmental 
unit in fact directs and controls the management and the policies under 
which the facility is operated. In cases falling in this category, there 
should be no question but that state action is present in the operation 
of the facility and in the execution of policies affecting access of the public 
to the facility. An illustration of this sort of lease is found in the case 
of Lawrence v. Hancock®' The City of Montgomery, West Virginia, 
built a municipal swimming pool. Vacillation on the question of admis- 
sion of Negroes to the pool delayed the opening of thé pool when com- 
pleted in 1945, and in 1946 the city council leased the property for 
one dollar to the Montgomery Park Association; a private corporation 
formed for the purpose of operating the pool: All revenue, according to 
the lease, was to be used for redevelopment and improvement of the 
property. The association opened the pool to the public, but denied {ts 
use to negroes. Lawrence brought sult for a déclaratory judgment and an 
injunction to restrain defendants, members of the city council, from 
discriminating against plaintiff because of race. (The action was dis- 
missed as to defendant Montgomery Park Association.) 

In finding a dental by the state of access to the pool, District Judge ; 


. Moore stated: 


Justice would be blind Indeed if she failed to detect thé real purpose in 
this effort of the City of Montgomery to clothe a public function with the - 
mantle of private responsibility. “The voice is Jacob’s voice,” even though 
“the hands are the hands of Esau.” It is clearly but another in the long 
series of stratagems which governing bodies of many white communities 
have employed in attempting to deprive the Negro of his constitutional 
birthright; the equal protection of the laws.®? 

Thus even though - improper interference be accomplished by in- 
direction, if the state is found.to be an active party to the interference, 
the denial constitutes state ‘action. 

“Of course a broad statement based upon. equal protection would go 
too far if it covered all leases of public land | to private individuals. 
While all persons must have opportunity to bid on a lease, it would seem 
perfectly proper to lease public land to private oil | companies for ex- 
traction of oil without at the same time guaranteeing to all citizens equal 
shares of the oil extracted, or equal access to the property for the pur- 
pose of sinking wells once the lessee has been selected. The better rule 
would appear to be that the citizen has @ right of access to state property 

‘without unreasonable discrimination if that. property fs to be popenedt 
up to any substantial part of the public. — i 
- 81-96 P. Supp, 1004 (S.D. W.Va. 1948). - es ee = - ‘i 
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(2) Private operation of a facility open to the public, where the 
operator leases land Jrom a governmental unit and where there is a bona 
fide arm's length lease with no improper collusion or control over 
operating policy exercised by the governmental unit. The case which 
best illustrates this category is Kern v. City Commissioners of Newton."* 
The question presented was the right of Negroes to admission, on the 
same basis as others, to a municipally owned swimming pool which was 
operated by a private person under a lease with the city. The pool had 
been constucted by the City of Newton, Kansas, with funds procured 
from the sale of municipal bonds. Hunt, the private lessee, operated the 
pool for his profit and denied access to all members of the Negro race. 
Kern, a Negro, sued for mandamus, directed to both the city commis- 
stoners and the lessee, and requiring them to admit him to the pool. 

Since mandamus generally lies only against public officials, or if 
against private persons only where there is express statutory duly im- 
posed,** it would seem that the better approach would have been to 
seek a declaratory judgment and injunction. This would have put the 
issue squarely as to the right of access, without the overtones of state 
action surrounding the collateral attack by defendant on the propriety 
of a suit for mandamus. 

Whatever the actual circumstances might have been, the record shows 
a lease entered Into in good faith at arm’s length with no subterfuge 
attempted by the city. Upon this record the denial of access was not 
accomplished by the city, and the remedy afforded should have been 
a private one. The Kansas Supreme Court held mandamus to lie, how- 
ever, and had a difficult time in doing so. Since the action was brought 
in a state court, it is clear that a remedy could and should have been 
offered. The objection is.that the wrong one was sought and considerable 
contusion attended the court’s justification for giving ft. The court 
held that the lessee Hunt was an official of the city to the extent that 
mandamus properly lay agalnst him, It held that Hunt was not an 
official of the state to the extent that his operation was clothed with 
governmental immunity from wrongful death claims arising out of the 
furnishing of this municipal function. The opinion stated that Hunt 
merely managed the pool for the city. This simply was not true in 
view of the fact that the profits redounded not to the city but to Hunt. 

Either Hunt's position as manager of the swimming pool leased from 
the clty made him an agent of the government or it did not. If his acts 
in such capacity constituted state actlon, then he was clothed with 


6s . $6$, 100 P.2d 209, 129 A.L.R. 1186 (1940). 
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both the responsibilitles and the immunities of such status. If not, then 
actions brought against him ought to have followed the normal remedies 
available against other private persons, Assuredly It Is not reasonable 
or proper to classify all private operators of concession stands on gov- 
ernment property as governmental agents. Here again, a firm distinc- 
tlon must be made between federal rights and state rights—between 
state deprivation of liberties Included in the coverage of the fourteenth 
amendment and private deprivation of liberties included In the fourteenth 
amendment, Thete are ample remedies elther at law or In equity to 
cover the situation of private abridgment of rights without resorting to 
awkward and unsound applications of the fourteenth amendment. 

Other cases of a similar nature have appeared in the courts more 
recently/* but the only one which presents a suffictently different facet 
of the problem to merit examination here is Sweeney v. City of Louls- 
ville, 

In one of its parks the City of Loulsville constructed an amphithealre 
at its expense, except that the Louisville Park Theatrical Association 
contributed $5,000, The association is a private non-profit organization 
incorporated under the laws of Kentucky, and which at Its own expense 
and under its sole direction and supervision, during some of the summer, 
presented operas, for which an admission fee was charged. The ar- 
rangement with the city for these performances was pursuant to a writ- 
ten contract whereby the clty maintained the amphitheatre and -the 
association would pay into the city any profit realized from the’ per: 
formances, less $5,000 to make up for the original contribution to the 
city. Any organizations desiring to use the amphitheatre during the 
months for which the lease ran were to be required to apply for a sub- 
lease from the association. No Negro group applied to the association 
for a sub-Iease during the summer. Sweeney and other Negroes, how- 
ever, did apply for admission to ‘performances and were refused on 
account of their race, Both the city and the association were made 
defendants in an action In a federal district court for a declaratory 
judgment as to the right of access of Negroes to the performances in the 
amphitheatre. The district court held that the City of. Loulsville had 
made a proper lease which did not by {ts :2rms prohibit other organtza- 
tions from using it, nor was there any proof that other organizations 
had not used It, In view of this and the fact that the city exercised no 


"We Sco Nash v, Alr Terminal Services Inc, 85 F. Supp, S45 (ED. Va. 1949), concerning 
$8 See Nash v, Alr Terminal Services Inc. 85 F. Supp. $45 ED. Va. 1949) cerning 
atcess te pa oe restaurant on federal property; Easterly v. 9) 122 

Supp: 3 4 (ELD. Tenn. 1953), concerning access to a privately operated golf course owned 
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special control over the operations of the association and, further, the 
indication that the association actually occupied the amphitheatre for 
only thirty days, the court held that the complaint against the city was 
without merit. In dismissing the complaint against the association, 
the court implicitly held that its acts were not state acts. 

In a brief per curiam opinion the Sixth Circuit Court of Appeals af- 
firmed this decision.*’ It held that where the City of Louisville did 
not participate either directly or indirectly in the operation of the private 
enterprise, the theatrical association was guilty of no unlawful dis- 
crimination in violation of the fourteenth amendment in refusing ad- 
mission to colored persons. Contemporaneous with the decision in the 
school segregation cases the United States Supreme Court granted cer- 
liorari, In.a per curiam opinion the: judgment was vacated and the 
case remanded “for consideration in the light of the Segregation Cases” 
and “conditions that now prevail.”** In view of the findings of fact in 
the trial court, supported on appeal, that the city was not a party to 
the discrimination, the instructions of the Supreme Court are not par- 
ticularly edifying. The school segregation cases are authority for a 
holding that the City of Louisville can no longer directly. or indirectly 
discriminate on the basis of race in granting access to its parks. The 
fourteenth amendment right, then, is to be free from racial discrimina- 
tion imposed by the state with respect to state property opened to the 
public use. The right to be free from racial discriminations imposed by 
private persons with respect to state property opened to the public use 
is a state right and presents no federal question. Negroes have a federal 
right not to be denied admission by the state to the operas on account 
of race. Negroes have a state right not to be denied admission by private 
persons to the operas because of race, 
> Obviously, the next question is what happens if the state courts refuse - 
to hold that the Negro has a right of access to state property opened 
to the public? Is there no federal question to enable one to obtain re- 
view in the United States Supreme Court? The answer must be that 
there is a federal question presented under the equal protection clause 
if the state court holds that the white person has a right of access and the 
Negro does not. This is an affirmative declaration of state policy by 
an organ of the state with respect to land owned by the state, and thus 
comes within the purview of the fourteenth amendment. The important 
point in making this differentiation is that the issue is clarified and the 
proper defendants and remedies can be chosen without unnecessarily 


81 Sub nom, Mulr v. Louisville Park Theatrical Ass'n, 202 F.2d 275 (6th Cir. 1953). 
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dragging into the picture questions of tax immunity or tort liability of 
governmental agents. 

To complete the picture, it is necessary to take up the special ‘situa- 
tion of a governmental facility normally open to the public but leased to 
private persons for short intervals and for purely private purposes. 
As an illustration the example of the municipal auditorium nidy be used. 
This is similar in principle to the amphitheatre case, but the auditorium 
admits of a much greater variety of activities and is not so subject to 
seasonal temperature or weather variations. Such auditoriums ‘are al- 
most invariably leased out to various private organizations for oné or 
two-day activities. Some of these activities are open to the public, either 
free.or for an admission charge, while others are not. _ Assuniing the 
very short term leasing arrangement, the differentiation’ as to right of 
access to the activity must rationally turn on whether the private lessee 
opens the facility to the public or restricts it to some specific private 
group. First, of course, the municipality must allow free competition 
in determining which groups shall be given a right to contract for the 
auditorium, Improper discrimination in leasing the facility would clearly 
violate the fourteenth amendment, But assuming this phase of thé pro- 
cedure to be fair, then it would appear that there is no violation of 
either federal or state right for the lessee to limit access to some specific 
group so long as the public generally is not invited or encouraged to 
attend. For example, if the lessee is offering a concert performance in 
a municipal auditorium and urging the public to buy tickets and attend, 
then right of access cannot be denied on the basis of religion, color, size, 
or other improper classification. The denial of access on such bases by 
the lessee would be a denial of a state right. But assume that the city 
leases the auditorium to the governing body of. the southeastern region 
of the Methodist Church, for the purpose of holding. an annual con- 
vention of delegates and ministers of that faith to determine church 
policy. While permission to use such a facility might, broadly construed, 
be interpreted as an ald to religion in general or an ald to the Methodists 
in particular, this type of aid certainly ought not to come within the 
proscribed behavior of AfcCollum v. Board of Education,®® in which a 
released time program for religious instruction in school buildings during 
school hours was held unconstitutional. So long as the city does not dis- 
criminate improperly in offering its park facilities for speeches and as- 
semblages, it is perfectly permissible for the city to grant a specific 
religious organization a pernult f¢ fora religious meeting on a given day.” 
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A fortiori, the city can do the same with an auditorium it owns. And if 
the lessee chooses not to open the meeting to the public generally, then 
there is no right, state or federal, of access in the public to the meeting. 
The lessee can then discriminate on the basis of religion or non-member- 
ship in the specific organization, whatever it may be. 

" (3) Private operation of a facility open to the public where the 
operator leases land from a governmental unit and where there is a bona 
fide, arm’s length lease and no improper collusion or control over opera- 
tion policy exercised by the governmental unit, but where the physical 
Jocilities forming the basis of the service to the public are constructed 
by the lessee out of private capital and owned by the lessee. In this 
third situation, as in the category just discussed, it should be clear that 
the acts of the lessee are not state acts and thus do not come under the 
fourteenth amendment. The earliest case located which is directly in 
point is Swan v. Riverside Bathing Beach Co.," which dealt with the 
question of the extension of governmental immunity from sult to a lessee 
of governmental property under the circumstances set out above. 

A private person leased certain property from a city in Kansas for a 
period of fifteen years, under the terms of the contract. The city agreed 
to excavate for the pool, provide storm and sanitary sewer lines and lay 
out certain roads around the pool. The lessee agreed to build and main- 
tain a concrete swimming pool, pay a designated rate to the city for the 
water used, construct and maintain dressing rooms, and provide proper 
guards and police facilities. At the end of the fifteen-year lease period, 
all properties and buildings were to revert to the city. 

Kansas law granted, at this time, to municipalities immunity from sult 
for damages to one injured in a municipal swiniming pool through the 
negligence of its officers or agents. Swan sued the lessee Riverside Bath- 
ing Beach Company for damages for its alleged negligence leading to the 
death of a child, The lessee claimed governmental immunity from liabil- 
ity, and the question presented was whether, under the contract arrange- 
ment between lessee and city, the lessee was in fact an agent or employee 
of the city. The Kansas Supreme Court held that the lessee was not in 
such category and was not therefore immune from suit in the case. The 
opinion of the court is noteworthy in that a differentiation is made be- 
tween a purely private lessee and a “state agent” lessee on the basis 
of the net effect of the contractual agreement itself. 

‘It fs interesting to note that in comparing decisions of courts dealing 
with & lessee’s denial of access on the basis of rcce with decisions deal- 
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ing with a lessee’s attempt to attain governmental immunity from sult, 
the cases present judicial pressure operating in exactly opposite direc- 
tlons. In the former the scope of state action is being broadened, while 
in the latter the scope of state action is belng narrowed. Clarification 
of the status of such lessees by proper categorization should simplify 
decision making in both types of cases. 

The most recent statement concerning this category of privately 
leased government land Is found in Holley v. City of Portsmouth,“ de- 
cided in April, 1957. Judge Hoffman dealt with the question of the right 
of Negroes to the use of a municipal golf course. In the course of the 
opinion the following statement was made as dictum: 

It is not suggested that, where a lessee pays ground rent on a reason- 

able basis and private capital is used for the construction and operation 

of the golf course with no expense to the taxpayers, the Tate case should 

be controlling as such a situation would not be a governmental facility or 

operation.* 
It would seem reasonable to conclude, with Judge Hoffman, that where 
the private lessee himself makes the capital improvements which form . 
the basis for the service offered, he can make such discrimination as — 
any other private operator on purely private property is free to make, . 
and his acts are not state acts. Thus a particular religious group might - 
lease land from the state and construct thereon an orphans’ home and re- 
strict admission, constitutlonally and legally, to those persons of the 
lessee’s faith. However, the facts in each case must be examined carefully 
to support a finding that the private improvements are the essential ele- 
ment of the service rendered to the customers and not a mere subterfuge 
under which immunity from a duty not to discriminate is claimed. As- 
suredly, there are difficult questions to decide in considering such factors _ 
as reverter clauses and options to renew leases. . 

(4) Private operation conducted under lease on government land but 
not open to the public. This fourth category would seem to present no 
problems concerning state action, so long as the governmental unit leases 
in good faith by giving due notice of intention in such a manner that 
interested parties may avail themselves of equal opportunity to submit 
bids with respect to the property, and have such bids considered fairly. 
The grazing of cattle on land privately leased from state governments 
does not by itself make the lessee’s activity a governmental act. The 
private lessee under these circumstances is obviously not: an agent of 
the governmental unit, and the public has no right of access to the 
property once the effective date of the lease begins. The only situation 
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which poses somewhat of a problem is that discussed earller, under the 


second category, concerning the use of a municipal auditorium for activ- 


ities sometimes public and sometimes private. However, as was in- 
dicated in that discussion, the determining factor is the question of 
whether the facility is to be opened to the public. If so,-then the case 
falls in the second category, above, and the public has a right of access, 
even though state action ‘may not be present. If not, then the case 
properly falls into the present area of discussion and there is neither 
state action violative ot the Constitution nor a right of access in the 
public, 

-To summarize, it is felt, first, that the fact situations which arise 
under the general heading of private activities conducted on government 
property may reasonably and profitably be broken down into four cate- 
gories, and that such categorization will clarify the legal issues presented 
in such cases. Sécondly, it is suggested that a clear differentiation be- 
tween the federal and the state rights possessed in the various categories 
of cases above has not been miade in most of the cited cases, and has 


cases. 


PRIVATE Acevinis CLassiriep AS Govenuuenrhe BECAUSE OF pink 
Pusric NATURE 


tn’ ‘the Dorsey case, discussed previously, and in several others there 
is referencé to institutions engaged in “matters of high public interest” 
or agencies performing a “public function,” which again harks back to 
the arguments of Justice Harlan in the Civil Rights Cases. The theory 
sometimes stated in the cases {s that such institutions or agencies are, 
-by virtué solely of the function performed, governmental agencies. The 
best illustration of the point is found in’ the cases concerning political 
parties. 

The series of cases dealing with the question. of Negro voting in‘ the 
south culminated ina holding that, in the south; at least, even though 
the activity of a staté or local Democratic Party be-completely under 
private control and outside the regulatory pattern of the state, the party 
is still an instrumentality of the state because of its nature. In Néxon v. 
Herndon,* Nixon v. Condon, and Smith v. Allwright," the United 
States Supreme Court found state action in the acts of the Texas Demo- 
cratic Party by virtue of close statutory control, statutory grants of 
power, and judicial | Processes in ald of the party’s actions and soaiasisaae 

4.273 US, $36 (1929). iP 
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But in Rice v. Elmore™ the question was presented of whether the actions 
of the South Carolina Democratic:Party constituted state action despite 
the legislature's repeal of all statutes relating to the primaries. The 
trial court held the party to be a state instrumentality, and this view 
was affirmed in the court of appeals. Judge: Parker, speaking for the 
latter court, stated:' | 
‘The furidamental error in defendant’s position consists in the premise’ | 
that a political party is a mere private aggregation of. individuats, like a 
country club, and that the ry is a mere plece of party machinery. 
. (with the passage of the years, political parties have. become in. 
effect state institutions . . . through which sovereign power is exercised by. 
ithe people... 7 
In Terry v. Adams, the most recent, of the white primary cases, the 
Supreme Court found state action in the nominations of a county or- 
ganization in Texas called the Jaybird Democratic Association, which 
consisted of all qualified white voters in the county. In this case the 
Court went even further than in Rice v. Elmore, since the Jaybird 
primary was in reality a’ “preliminary. primary, and only. custom dic- 
tated that the winners would run unopposed in the regular primary. . 
The Court's statements in Terry v. Adams, taken with that of Justice 
Cardozo who, in Nixon 'v. Condon, ‘used the phrase “matters of high 
public interest” in connection with participation in the Texas Democratic 
Party primary, have led to conjecture concerning the possibility ‘of 
bringing all of the important functions of society under the’ same broad 
rule, While such an extension presents Interesting possibilities, it seems 
that voting for public officials and participation in political party activ- 
itles are unique phases of life in a democratic society." ‘Consequently, 
extreme care should be used in transferring some of the broad generaliza- 
tions found in those opinions into other areas of. activity. 


espoused by some. writers" to the effect that activities which are “funda- 
mental” or “indispensable” in our society are, by definition, too ‘ini- 
portant not to be considered as governmental functions, even though 


completely controlled and operated by private persons. The ‘only prob- 


lems to:be solved under-this approach are, first, the delineation of the 
political theory which demands that government undertake positively to 
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provide all persons with all. fundamentals of life, and, second, ‘the de- 
termination of which aspects of life are “fundamental.” ; 

- While the political theory of Karl Marx embraces the idea that gov- 
ernment, at least in the transitional stage of its existence,‘should fur- 
nish the fundamentals of life, the anti-democratic aspects of his theory 
make it a poor format for illustration. The host of more récent socialist 
writers include many, such as the Fabian Socialists, whose theories may 
be more acceptable to those in this country who argue for such a goal for 
the state.” T.-H. Green does not explicitly argue for such a function, but 
his theory is at least congenial to the view that the state has the af- 
firmative duty of seeing that all essentials of life are available to all 
persons. Green holds that the state’s task is to make possible the achieve- 
ment of the good life both by removing obstacles in the path of such 
achievement and in assisting the individual in realizing his ideal of self- 
perfection.”® Somewhat sirailar is the statement in the Report of the 
President’s Committee on Civil Rights: _ 

It is not enough that full and equal nese in society entitles the 
individual to'an equal voice-in the control of his government; it must 
also give him the right to enjoy the benefits of society and to contribute 

_.to its progress. The opportunity of each individual to obtain useful em- 
pen and to have access to services in the fields of education, housing, 
Ith, recreation and transportation, whether available free or at a price, 
must be provided with complete disregard for race, color, creed, and na- 

_ thonal origin.™ 

This latter statement stops short of demanding that government fur- 
nish such necessaries—it merely says that they shall not be denied 
because of race, color, creed or national origin. With the exception, 
perhaps, of educatiun and recreation, there is a substantial difference 
of opinion in the United States as to the degree of direct participation 
of government in even the admittedly vital ateas mentioned in the above 
quotation. And assuming that general agreement could be obtained to 
the effect that indispensable functions are governmental functions, or 
that they relate in some manner to the state even without specific statu- 
tory control, then the problem remains of defining the line between the 
“fundamentals” and the -“non-fundamentals” of life. 

The analogy of the doctrine of “businesses affected with a public 
interest” immediately comes to mind in this connection, as does the 
memory of the tortuous meanderings of the Court in trying to give effect 
to that doctrine from Afunn v. IUinots"® to Nebbie v. New York."* The 
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difficulty was well: stated by -Justice Holmes in a dissénting opinion ‘in 
the case of Tyson & Brother.v. Banton, dealing with the constitutlonality 
of a New York statute which Hinnited the fees charged by theatre ticket 
brokers: . 

‘But if we are to visa to fashloiiible conventions, it seems to me that 

. theatres are as much devoted to public use as anything 1 vrell can bes ois 

Te many people the superfluous is the necessary, and it seems to.me 

that Government does hot go beyond its sphere in attempting to make life 

_ livable ‘foe them, .. .7 

” Fear of a repetition of ‘the experience during the risé and fall’ of the 
affectation doctrine might be sufficient for many to eschew acceptance 
of the doctrine that the fundamental Is governmental. Even for thé less 
timorous, there is considerable doubt as to the desirability of adopting 
a policy which would classify ‘thousarids of formerly private persons as 
governmental agents, ‘subjéct to the law of such agents. 

That such a theory presents a useful wedge for further expansion of 
the coverage of the fourteenth amendment through the concept of state 
action fs ‘clear.’ But the burdensome ramifications ‘of its use must be 
recognized also, and weighed against the benefits derived. 

A related, although’ more restrictive, theory may be derived by a ré- 
staternent of the premise. The premise might be put that if a function 
is governmental in its nature, then the activity is a state instrumentality 
whether conducted privately or publicly. Thus, electing public’ offictals 
arid participating in political party activitiés are so vital to the organiza. 
tion and policies adopted by government as to make those agencies 
carrying out such functions governmental instrumentalities, The danger 
in'such a theory is that there may crop up the old distinction between 
“governmental” and “proprietary” functions. which has’ plagued the 
courts {n° ‘determining the .law relative ‘to fhtergovernimental tax im- 
munities ‘and tort liability of mhunicipalities. ‘The latter two sitiiations 
present the reverse approach, of course, to determining where’ the line 
should be drawn, Instead of the question raised by the latter of “what 
governmental ‘activiiles are private?”, we have: under this state ‘action 
theory the question ‘of ephal private’ *aétivities ate governmental?” 

The’ confusion engendered. in ‘attempting to delineate those functions 
which are “governmental, by thelr very | nature” is well illustrated tn some 
of the’ cases ‘déaling with, immunity of various state, activities from'na- 
tlonal taxatton"as, for example, liquor dispensaries," ‘niversity athletic 
contests," elevated railroads” and water, works.*! TS} avold, this blefal 
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“and still:bring the voting casés ‘within a: workable’ definition of “state 
ation,’ it is.suggested. here that the only. purely’ privately. operated 
functions which properly should bé consideréd as: governmental are those 
“which are indispensable to the maintenance of democratic govertiment. 
‘It should be noted that-such a definition does not go so far as-to Cover 
operations which are merely uséful or desirable as aids to & more éfficient 
or ‘intelligently controlled government. If these are to be included, then 
we are no bettér off than if we equate governmental action with opera- 
tions affected with a public interest.. Education is desirable and useful 
‘ina democatic system, but it is_not indispensable to the maintenance 
‘of democratic government in the sense. that access to the ballot and the 
‘processes of selecting ‘public officials is. Philosophically, perhaps, the 
man who fs properly fed, clad, and housed is in a position to decide pub- 
lic questions in a more rational manner than one who js not. ‘This, how- 
ever, should not in itself make the functions ‘of furnishing food, clothing 
and housing governmental functions brought within the coverage of “state 
action.” The criterion must not be merely the finding that a given 
‘operation exerts an influence on publi¢ ‘policy for the operation to be 
classified as “governmental” or else—if reports concerning such figures 
as } Napoleon and Mark Antony be given credence—even one’s activities 
relative to procreation would be so categorized, 

A different situation is presentéd when the private organization is 
exercising authority granted to it by government and is empowered by 
such grant to create or destroy rights of private persons. The best avail- 
able illustration is that of the labor unton certified by a government 
agency as exclusive bargaining agent for a specified group of employees. 
The leading case on this question is Steele v. L. & N. Railroad,” decided 
in 1944, The Negro petitioner, a fireman on the L. & N., sued the rail- 
road and the Brotherhood of Locomotive Firemen . and Enginemen to 
have a contract between the two set aside. The Brotherhood was the 
exclusive bargaining agent for all firemen and enginemen but, at the 
same time, excluded’ Negroes’ from its membership. Following an an- 
nouncement of their intention, the Brothethood entered into an agree- 
ment with the rallroad so as to exclude ultimately all Negro firemen 
from the service. The state courts of Alabama held that the Railway 
Labor Act {niposed on petitioner and other Negro members the legal 
duty to comply with the contract terms since the Brotherhood was their 
legal representative, . 

The United States Supeme Court. ue ‘the ‘state court, and Chief 
Justice Stone, speaking for ne. Court, stated: 
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If, as the state court has held, the Act confers this power on the bargain- 
ing representative of a craft or class of employees without any commen- 
surate statutory duty toward its members, constitutional questions arise, 
For the representative is clothed with power not unlike that of a legisla- 
ture which is subject to constitutional limitations on its power to deny, 
restrict, destroy or discriminate against the rights of those for whom it 
legislates and which is also under an affirmative constitutional duty 

_ equally to protect those rights.* ., 

‘The Chief Justice, however, chose to avoid the constitutional questions 
presented by the Simple remedy of. holding that the act imposed upon 
the representative of a craft the duty to. represent non-union members 
of the craft, at least to the extent of not discriminating against them as 
such, Justice Murphy put the case more succinctly when he said that 
since the union received its authority solely from Congress, it could take 
no action in the exercise of its delegated powers “which would in effect 
violate the constitutional rights of individuals.”* 


STATE Junrctat INTERVENTION To AID PRIVATE DISCRIMINATION 


Th 1948. thé United ‘States Supreme Court decided the case of Shelley 
v. Kraemer, in which was presented the question of whether the state 
courts could’ constitutionally enforce private’ racially restrictive cove- 
nants, The Court held that such action was state action, and. that the 
state court’s enforcement of such agreements, was. a denial of , equal 
protection of the laws, The ‘acts of state judges in their offictal ‘capaclty 
have long been held to be encompassed ‘ within the meaning of state acts 
under the fotirteenth and fifteenth amendments, : as was discussed earlier 
in this study. And the opinton for the Court in the Shelley case, contains 
a lengthy collection of cases SO holding.” While this study is primarily 
concerned with the distinction between state and private action, rather. 
than the rights involved under. the amendments, the whole problem pre- 
sented by the decision in the Shelley case turns on the. rights protected 
against state judicial interference. Without careful examination of this 
problem, the case may very well be construed as extending to ‘altogether 
unreasonable lengths. 

The question arises whether the holding in the Shelley case bars state 
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organs from aiding private persons to effect any and ali discrimination 
based on race, religion, creed or other classification which would be con- 
sidered unconstitutional if made directly by a state organ. To be specific, 
would the private householder be barred by the Shelley rule from obtain- 
ing state assistance in his attempt to stop Jehovah’s Witnesses (but no 
other sect) from entering his property? In all reasonableness the private 
householder should certainly be allowed his eccentricities, if such they 
be, in determining what private persons shall be permitted the use of 
his home or property. And his determinations i in this respect should be 
given the bulwark of judicial remedies if necessary to enforce his deci- 
sion. This circumstance, then, should be outside the application of the 
Shelley rule. The problem which must be solved is the construction of 
a proper rule which will adequately describe the situations covered by 
the decision in the Shelley case without depriving the private individual 
of the power to make discriminations or classifications which make life 
more bearable for him but which would be unconstitutional if made 
by the government directly, In other words, it is contended here that 
fot every governmental act which would be unconstitutional’ if adopted 
as genetal policy {s unconstitutional when tt is merely in support of 
private discrimination. 

In’Mortin 'v. City of Struthers*" the Court held uncéristitutignal, as 
applied to the distribution of literaturé by Jehovah's Witnesses, an ordi- 
nance barring the kndcking on ‘doors or ringing of doorbells of residences 
in order to deliver handbills. Certainly, then, these prohibitions could 
" not constitutionally have been propounded as public policy by the state 
courts either. But assuredly the courts can constitutionally come to 
the rescue of harassed householders and, through application of the 
law of trespass or by injunction, afford relief. In fact, such’ was the 
suggestion of the majority in the Struthers case®* To ‘hold otherwise 
leads us fo the Hdiculous conclusion that when one wants to peddle his 
product, be it'a religion or a magazine, to a ‘private person, all judicial 
assistance is denied the householder, for it- would be state action in 
denial of a first amendment right, or else a denial of equal protection. 

‘What, then, is the proper rule? In the Shelley case the property owner 
and the would-be purchaser were denied the right to contract for sale 
of the property solely because the purchaser wa: a Negro. The important 
fact {n' the case was the willingness of both parties to enter into the. 
contractual agreement. It may be ou that there inheres in as individ- 

oY 919 US, 141 (1943 
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ual_a right of contract when bilateral agreement. is present. However, 
a contract contemplates two or more willing parties, and there is no right 
of contract enforceable unilaterally over the objections of the reluctant 
party. 

Freedom of contract is, of course, no more absolute than any other 
right, bu‘ despite this fact, the state violates the due process clause if 
it unreasonably restricts this useful mechanism. And state restrictions 
on the enjoyment of contractual benefits are unconstitutional if based on 
race or religion.. The Shelley rule thus bars the state from interposing 
its authority in order to halt consummation of a contract between 
agreeable parties when the basis for the interference is the race or re- 
ligion of one of the parties. Such interference would be state action 
depriving an individual of a right protected by the fourteenth amend- 
ment because of his race or religion. But since there is no unilateral right 
of contract, the rule does not bar the state from interceding on behalf of 
a private person who seeks to prevent another person, because of the 
latter’s race or religion, from further efforts to conclude a contract 
agreement. State action is present, but no right protected by the four- 
teenth amendment is violated. The same principle would apply to entry 
on privately owned land for the practice of religion. Once permission 
of the owner is obtained, the outsider may be said to have acquired a 
right of religious teaching, within the reasonable restrictions imposed 
by the state. Until such permission is obtained, no right accrues to 
practice religious exercises on another's private property,: and state 
punishment for trespass on complaint of the owner does not violate the 
fourteenth amendment. 

The equal protection clause is essentially an explanatory adjunct ‘to 
the due process clause and for all practical purposes cannot stand ‘alone. 
The facility with which an equal protection guarantee was written into 
the fifth amendment is illustrative of this fact. The equal protection 
clause only becomes operative when there is a denial of some aspect of 
the right to Iife, liberty or-property. Some rights by. ‘their nature are 
capable of exercise unilaterally, such as speech, but are constitutionally 
protected within certain limits only if the exerciser has a right to be in 
the place of exercise. Speeches’ in the public’ streets and parks. have 
broad constitutional ‘protection against state interference, since’ the 
speakers have a general right to use the public | streets and parks for this 
purpose. The same speeches are broadly protected against state inter- 
ference when made on private. ‘property - -with the owner’s ‘permission, 
since the speaker has then acquired ‘at least’ a temporary right. to use 
the property for that purpose.” ‘The same speeches. on another's private 
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property have no constitutional protection against state interference 
requested by the owner, because there is then no right to the use of the 
property for making speeches. Thus even the fact that the owner denies 
the use of his property because of religious bias does not make the as- 
sistance offered by the state a denial of the equal protection clause of the 
fourteenth amendment. 

This is the only rational basis on which the decision in Afarsh v. Ala- 
bama®* can be squared with the proper application of the fourteenth 
amendment. In that case the State of Alabama convicted Jehovah's 
Witnesses of trespass for continuing, despite warnings, to distribute 
literature on the streets of a privately owned company town. In setting 
aside the conviction, the opinions of the majority of the United States 
Supreme Court said essentially that “this company town looks like a 
governmental town and therefore it is subject to the constitutional re- 
strictions on the Jatter in the field of religious exercise.” Justice Black 
even went to the subject of interstate commerce to find a horrible ex- 
ample of what private discretion of the town manager might lead to in 
the matter of discriminatory street regulation. He stated: 

... And, though the issue is not directly analogous to the one before us, 

we do, want to point out by way of illustration that such regulation may 

not result in an operation of these facilities, even by privately owned 


companies, which unconstitutionally interferes with and discriminates 
against interstate commerce. . . .© 
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of oie pete study are directed. As stated there, the Constitution does not restrict 
private action through its own force except in the thirteenth and twenty-first amend- 
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Congress. ‘It ts assuredly not the to Jay down the general policy of what 
sort of vale a unduly burden x ignore with interstate commerce 

The Fourth Circuit Court of Appeals went astray in just this fashion in deciding the 
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The company town is certainly not a governmental unit. It may re- 
strict tenancy of its houses In ways which would be clearly unconstitu- 
tional if attempted by the ordinary municipality. Its: managérs need 
not be elected, and constitutional debt limits applicable to cities have 
no relevance in the case of the company town. -It is the first rule of 
judicial restraint to avoid unnecessary generalizations which may place 
the Court in completely untenable positions later. The question can 
more properly be brought within the application of the rules of the four- 
teenth amendment by holding first that the Witnesses had a state right 
to use the streets for distributing religious literature, since they had been 
opened up to the public for the ordinary uses to which streets are put 
(including, since Hague v. C./.0.,*! communication of ideas) and, sec- 
ond, when the state prosecuted the Witnesses for trespass, it established 
the element of state actlon necessary for a finding of unconstitutlonality 
under the fourteenth amendment. If the creation of a congeries of 
people is sufficient in itself to activate the fourteenth amendment pro- 
hiditions against persons exercising any managerial authority over such 
people, then owners of substantial apartment house projects should take 
careful note. ‘All things considered, it would seem to be a very dubious 
proposition to follow. 

The conclusion here is that if the rule of Shelley v. Kraemer is to 
be applied reasonably, the Constitution must allow the private individual 
some measure of intolerance. In all the pressure toward conformity in 
this society*? it may well be that for solution to public problems we 
must look to the rebellious and those with low Irritability coeffictents. 
Constitutionally the distinction between state acts in furtherance of 
private discrimination which are valid and those which are not per- 
missible must rest on whether the victim of the distrimination was 
exercising a state or federal right—not merely whether the discrimina- 
tlon was based on a classification which would be improper if made 
directly by the state. 


STATE INACTION: FAILURE TO PREVENT OR Arrorp RENEDIES FOR A 
DEPRIVATION OF STATE OR FEDERAL RIGHTS 


It is time now to return to Justice Bradley’s remarks in his opinion 
‘for the majority in the Civil Rights Cases. He said that the wrongful 
act of an individual, unsupported by state authority, is simply a private 

no principle of law which requires the courts to strike down a state statute which 
laterferea with faterstate comme.ce but to upheld a railroad regulation which is ia- 
fected, with the same vice, 
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wrong “if not sanctioned in some way by the state, or not done under 
state authority.” Implicit in this statement is a broader coverage for 
the fourteenth amendment than can possibly be read into Justice Har- 
lan’s dissent. If the quoted statement be rephrased, it might be put in 
rather forceful language: If a state agent willfully fails to fulfill a legal 
duty to any person and, as a result of such failure, the person is dented 
or deprived of any right, then the state in effect becomes a party to the 
wrong and the fourteenth amendment is violated.** Such a rule would 
be, it seems, a proper paraphrase of Justice Bradley’s statement, “if not 
sanctioned in some way by the state.” Thus if a religious speaker fears 
private interference with his speech, and his requests to local police to 
furnish protection are willfully and unjustifiably refused, the police are 
violating the fourteenth amendment. A few cases have appeared in 
which this question was considered, although none has yet been decided 
_by the United States Supreme Court on this specific point. 

The best illustration is Catlette v. United States, discussed earlier. 
A group of Jehovah’s Witnesses asked the mayor and the police chief 
for police protection while distributing religious literature. Not only 
did the police fail to furnish such protection, but they subjected the 
Witnesses to various indignities and ejected them from the town. Among 
other bases for holding that the federal civil rights acts applied to such 
acts the Court of Appeals for the Fourth Circuit said: 

. And since the failure of Catlette to protect the victims from group 
violence or to arrest the members of the mob who assaulted the victims 
constituted a violation of his common law duty, his dereliction in this 
respect comes squarely within the provisions of 18 U.S.C.A. § 52. 

It fs true that a denial of equal protection has hitherto been largely 
confined to affirmative acts of discrimination. The Supreme Court, how- 
ever, has already taken the position that cul ae es State inaction 
may also constitute a denial of equal protection. .. .*4 
In Picking v. Pennsylvania Railroad™® a dismaze suit was initiated 

against the railroad, the Governor of Pennsylvania, and various other 
persons as a result of the apprehension and transportation of a fugitive 
to the State of New York from the State of Pennsylvania. During the 
proceedings, Picking applied to a justice of the peace in Pennsylvania 
for a hearing on the legality of the apprehension and proposed removal. 
The justice allegedly refused the hearing. In discussing the question of 
whether a cause of action lay against the justice under the federal civil 
rights acts, Chief Judge Biggs stated for the court: 
03 oe er eee discussion of the possible a tion of the criminal provisions 
vi ants acts to state inaction, see , Federal Protection of Civil Rubee 
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-3 «Tf these allegations be proved it may be concluded that the'refusal of . 
Keiffer to act as required by Jaw may have deprived the plaintiffs of their 
liberty without due process of law in violation of the Fourteenth Amend- 

ment... .. The refusal of a state officer to perform a duty Imposed on 
him by the law of his state because he has conspiréd with others na con- 
scious design to deprive a person of civil rights in legal effect may be the — 
equivalent of action taken “under the color” of the law of the state* 

Of course the problem in these cases, once the law is accepted, is to 
determine whether any specific failure to furnish requested police pro- 
tection or judicial-remedies was in fact a culpable defection of duty. But 
this is a problem for the jury in each instance to determine. 

It is the extension of the state inaction theory to areas of purely 
private controversy which has led to some strangely circuitous reason- 
ing. Suppose an intrastate employer fires an employee because of the 
latter's religion, or lack of it. Then assume that the ex-employee goes 
to a state court for a court order directing the employer to reinstate 
the employee because the employee has a right to his own cholce of 
religion. If the court refuses to issue such an order, does such refusal 
constitute willful state inaction which directly permits the abridgment 
of religious belief in violation of the fourteenth amendment?. Some 
speculation exists that such will be the holding in the near future. Ra- 
tionally, however, it should not fall within the coverage of the fourteenth 
amendment unless there are added certain important facts—as, for ex- 
ample, a state law barring employers from making religion a test of 
employment, The reason for excluding this case from fourteenth amend- 
ment protection is that no right is violated. In this respect the dis- 
cussion parallels some of that in connection with the Shelley rule. There 
is no federal or state right (in the absence of statute) to employment 
irrespective of religion in intrastate business generally, Thus when the 
state court fails to act in the hypothetical case, it does not fall in any 
legal duty imposed upon it, and no fourteenth amendment violation 
takes place. 

That there is need to consider this type of fact situation carefully is 
indicated by an examination of Justice Douglas’ dissenting opinion for 
himself, Chief Justice Warren and Justice Black in the case of Black 
v. Cutter Laboratories.’ A pharmaceutical company in California dis- 
charged an employee on the grounds that she was an active member of 
the Communist Party and had falsified her application for employment. 
Her union sought her reinstatement before an arbitratjon board pursuant 
to a valid collective-bargaining agreement which authorized discharge 
for “just cause” only. The board ordered her reinstatement after find- 
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Ing that although she was an active member of the Communist Party 
and had ‘falsified her application for ‘etriployment, she actually was dis- 
charged for unfon‘activities, The lower California courts affirmed this 
order, but the Supreme Court of California reversed." ‘The United 
States Supreme Court gtanted certlorari on a petition contending that the 
decision and opinion violated the equal protection afd due process 
clauses of the fourteenth amendment. Upon examination of the record 
the Court, with three dissenting votes, held that the writ should be dis- 
missed in view of the California court’s construction that “Just cause” 
included membership in the Communist Party and that the decision In- 
volved only California’s construction of a local contract under local law. 
If we stipulate the terms of the contract and narrow the issue down to 
the question of whether a contraci permitting discharge of an employee 
because of Communist membership can constitutionally be upheld by 
the state courts, then we have the question essentially as the dissenters 
viewed it. It is the opinion of Justice Douglas which presents the contro- 
versial viewpoint for the purposes of this discussion. He stated that it 
was plain that the judgment of the Supreme Court of California sus- 
tained a discharge of this worker because she was a communist, and 
that such action violated the first amendment rights of the employee. 
In explaining his position he stated: 

I can better illustrate my difficulty by a hypothetical case. A unfon 
enters into a collective-bargaining agreement with an employer that allows 
any employee who {s a Republican to be discharged for “Just cause.” 
Employers can, of course, hire whom they choose, errenging for an all- 
Democratic labor force if they desire. But the cou.is may not be im- 
plicated in such a discriminatory scheme. Once the courts put their im- 
ee on such a contract, government, speaking through the judicial 

ranch, acts, Shelley v. Kraemer, ... 3 Berrows v. Jackson. ... And It is 
rmental action that the Constitution controls. Certainly neither a 
tate nor the Federal Government could adopt a political test for workers 
in defense plants or other factories. It Is elementary that freedom of 
political thought is protected by the Fourteenth Amendment against 
interference by the States.... 

... And ff the courts lend their support to any such discriminatory pro- 

gram, Shelley v. Kraemer, supra, tea that the Government has thrown 

its weight behind an unconstitutional scheme to discriminate against citi- 

zens by reason of thelr political ideology. .. . 

With all due respect to the dissenting Justices, Shelley v. Kreamer 
teaches no such thing. The Shelley rule bars the state judiclary from 
interfering with the enjoyment of a state or federal right where the basis 
of the interference rests on an unreasonable classification. Where an 
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individual has no right to take a particular course of action, the state 
court's assistance in barring the individual from beginning or continuing 
such:action does not violate the fourteenth amendment even though the 
basis for the private denial of permission be religton, political ideology or 
other classificatton which would be improper If used by the state in estab. 
lishing varlous fights or in abridging those already existing. The crucial 
fact in either case is the existence of a state or federal right, and, in the 
absence of statute, there is no right of private employment irrespective of 
political affiliation: 

The best guess concerning a rule which the dissenters in the Cutter 
Laboratories case would follow is this: Where there exists a right pro- 
tected by the fourteenth amendment against Improper state abridgment, 
and where the state could, within the due process clause, constitutionally 
create a similar right running against private abridgment, the state court 
acts in violation of the fourteenth amendment if it falls to offer a remedy, 
upon request, against such private abridgment. Under such a rule the 
state remains free to enforce its ordinary trespass laws at the instance 
of the harassed householder, because the state could not constitution- 
ally take away the householdér’s freedom to discriminate in his choice 
of guests. Under the rule the state Is noé free to ald the employer in his 
attempt to fire an‘employee who happens to be a member ‘of the Re- 
publican Party since the state can constitutionally bar the employer from 
discharging an employee solely because of political affiliation. Further, 
in the latter case the state must, upon request, furnish the aggrieved 
employee a remedy against such attempted discharge. In short, what 
the state can do it miss? do to protect the individual against constitution- 
ally unreasonable discriminations on the part of other private persons. 

This theory not only Includes in entirety the “state inaction” theory 
expressed in the cited cases, but it goes one step further. Not only must 
state agents perform all acts ‘demanded of them by common law or by 
their constitution and statutes, they must, in addition, perform all acts 
in furtherance of non-diserimination which the fourteenth amendment 
due process clause would permit them to perform. While such a theory 
presents a salutary solution to the. plaguing problem of energizing a 
legislative body into action to protect persons from unreasonable private 
discriminations, there is: absolutely no justification for restricting its 
application to equal protection cases while at the sanie time excluding 
due process questions. If the rule is good for one, it I$ equally applicable 
to the other clause of the fourteenth amendment.. To take a sample ques- 
tlon; suppose a group of citizens resident In Smoky City decide that a 
smoke abatement program should be established in that city. The freeing 
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of air from an overabundance of impurities certainly represents an en- 
hancement of the citizens’ liberty to live in healthful surroundings, as 
well as an improvement of thelr real property values. The right to en- 
joyment of one’s property can constitutionally be protected by the state 
against private abridgment. Therefore, under the theory stated, the 
state must, upon request of the citizens, embark upon a smoke abatement 
program. Presumably, if the cltizens appeal to the courts for a remedy 
against air pollution, then such remedy would have to be given or the 
fourteenth amendment would be violated. This goes further than mere 
judicial proceedings to abate a nuisance, and would require a full-scale 
program of smoke abatement to be established by the judicial branch. 
Otherwise the state becomes a party to the abridgment of a property 
tight. The vision of a trial judge substituting his procedures for legis- 
lative research, investigation and hearings in the preparation of a fair 
and comprehensive smoke abatement program presents an absurd picture. 
_And this is a relatively simple problem. Considering the various possi- 
bilities inherent in the state police power for improving the health, safety, 
morals and convenience: of the citizens, there is an infinite variety of 
legislative-type duties which would be laid upon the judges by such a 
. reading of the fourteenth amendment, Judges can and do perform occa- 
sionally in a legislative capacity, and this. “judicial legislation” is cer- 
tainly a necessary. part of their. function. But such functions can be 
-performed only in a limited fashion by judges. Their training, their staff, 
and their procedures are simply not geared. to the practical demands of 
" the legislative process generally. The Supreme Court can readily hold 
unconstitutional a: permit ordinance for street meetings in the City of 
New York, but, as Justice Jackson suggested,!™ if the Court is not in a 
_position to draw a proper ordinance, it should be cautious in ruling out 
those drawn by the city. If the Court is unwilling to lay down the 
specific policy in a first amendment question, then even greater restraint 
is called for in the other areas of governmental regulations. . 

It seems that from a practical standpoint the theory implicit in Justice 
Douglas’ statements above is simply not tenable, Restricting the cover- 
age of his theory somewhat, a rule which would properly reckon with the 
problem of state inaction might be stated thus: Where there exists a state 
-or federal right running. against private abridgments, the state acts in 
violation of the fourteenth amendment if, upon request, it fails to protect 
this right against private abridgment. Such a theory represents an 
extension of the Shelley case to some degree, since it requires affirmative 
action on the part of the state, yet it is a workable and a = 
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It does not require the judiclal branch to undertake purely political func- 
tions of regulating the ‘various and interfering interests” of society. 


CONCLUSION 


This analysis attempted, first, to indicate the lines along which the 
concept of state action has developed; second, to point up the practical 
and theoretical dangers involved in some of the more recently suggested 
theories on the reach of the state action concept; and, third, to present 
a logically consistent delineation between state action and private action 
which will afford broad protections to personal liberties without embroil- 
ing the courts either in improper legislative functions or {n irrational and 
burdensome applications of the law of public officers to private persons. 

Throughout the whole problem runs the difficult task of expanding per- 
sonal liberty in certain directions without undermining the responsibility 
and incentive of local officials under a federal system for expansion of 
liberty in other directions. Many aspects of economic liberty and en- 
joyment of property are so inextricably involved in purely local problems 
as to be irresoluble at the national level on any proper basis. And one 
need not be dubbed a professional states-righter merely for his recogni- 
tion of the usefulness of the federal system of government. 

Changes in application of the state action concept have enormous rami- 
fications concerning the operation of the federal system and the status 
of individual rights, Whatever direction expansion of the concept takes— 
and expansion is a certainty—much careful thought must be given to 
the consequences of such a move if the results are to prove more beneficial 
than harmful. 


APPENDIX D(4) 
~ Comment: Sit-Ins and State Action— 
_ Mr. Justice Douglas, Concurring 


KENNETH L. Karsr® anp Wintam W. Van Atstyne®* 


"Last December the Supreme Court decided three “sit-in” cases, 
In Garner v. Louisiana, the Court struck down disturbing-the- 
- peace convictions of sixteen young Negroes: whose only allegedly 
criminal activity was to sit at “white” lunch counters in a depart- 
ment store, a drug store, and a bus terminal, all in Baton Rouge. 
The opinion of the Chief Justice for the majority was a disappoint- 
- ment for those who had hoped for a sweeping expansion of the 
. doctrine of state action under the fourteenth amendment. It rested 
on grounds which were as drab as they are now familiar: 


In the ‘view we take of the cases we find it unnecessary to reach the , 
- broader constitutional questions presented, and In accordance with our 

. practice not to formulate a rule of constitutional law broader than is re- 
quired by the precise facts presented in the record, for the reasons herein- 
_ after stated, we hold that the convictions in these cases are so totally 
devoid of evidentiary support as to render them unconstitutional under 
the Due Process Clause of the Fourteenth Amendmeat.* 


With a citation to Thompson g. City of Louisville,’ the Court's con- 
- gtitutional analysis was over; it remained to examine the Louisiana 
statute to determine the elements of the crime, and to demonstrate 
by references to the several records that the convictions did not “rest 
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upon any ¢vidence:which would support a finding that the peti- 
tioners’ acts caused a disturbance of the peace.”* 

But there was something for everyone in the Garner case. Those 
who wanted an opinion on the broader constitutional questions got 
one from Mr. Justice Douglas. Because his reading of the Louisiana 
Supreme Court opinions interpreting the statute required the con- 
clusion that the accused Negroes had committed a violation, he 
reached the question of state action. While prediction is risky, it 
seems likely that if the Garner case is remembered at all, it will be 
remembered for Mr. Justice Douglas's concurring opinion. —__. 

The traditional nature of the opinion’s opening gambit does not 
permit adequate psychological defense against the dazzling moves 
which are to come: 


It is, OE ones see Rea ee eames ot ‘ne Doe amen 
ment, not the actions of individuals.’ 


Of course. The reader may settle back, awaiting an extension on 
the mechanics of Shelley v. Kraemer$ the arrests were made by 
policemen, and the convictions were adjudged by state courts, But 
Mr. Justice Douglas, having lost the last time he tried such 2 me- 
chanical extension," -does not even cite the Shelley case. Instead, 
- the state action requirement is to be killed with a new kind of kiss. 
Three seemingly independent grounds are asserted for holding that 
the private discrimination on which these convictions are based has 
satisfied the requirement of state action: (a) The customs of Loui- 
siana, reinforced by the state’s. general legal patterns, maintain ra- 
cial discrimination; (b) the restaurant business is “affected with 
a public i interest,” and thus subject to the regulatory power of the 
_state; and in fact (c) the state, through its: aauniepalines had 
licensed these restaurants. 
The opinion thus discards the substance of the state action limi- 
tation while maintaining it as a verbal facade. There is; of course, 
_ room for argument that the: principle of state action has outlived 
any usefulness itever had; such arguments have been made, off and 
on, ever since the adoption of.the fourteenth and fifteenth amend- 
+ ments. Occasionally its said that there is no justification for a 
traditional state action limitation when certain interests are at stake, 
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-as in the voting® or lynching® cases. Others have urged a more 
thoroughgoing rejection of the requiremerit of state action,’* and 
perhaps the Court is listening. Griffin y. Illinois," while obviously 
‘distinguishable, certainly looks i in the direction of an affirmative 
state duty to guarantee equality, 

If the state action requirement is not discarded, however, it 
seems unfortunate to assume that it can be satisfied by the skillful 
use of slogans. If the state action requirement is kept, no doubt 
the reason will be that it serves—or should serve—real values of con- 
stitutional proportion. Even in a unitary government, some prin- 
ciple of “governmental action” would be desirable as a protection of 
"individual freedom of choice; the national interest in racial equality, 
for example, should not prevent an individual attorney from using 
racial criteria—or any other arbitrary criteria—in the selection 
of a partner." When an individual's actions strongly affect the 
interests of many people, we may apply constitutional limits to his 
freedom of action, on the ground that the impact of his conduct 
in effect resembles that of governmental conduct. Something like 
this consideration probably stands behind Mr. Justice Douglas's 
‘first ground, based on comminity customs. But when government 
acts, we do not worry about subordinating its freedom of action; 
government must justify its conduct, and ‘cannot ‘act’ arbitrarily. 
The federal system adds another consideration which supports a 
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requirement of state action before constitutional limits are to be 
applied. Such a doctrine decentralizes both the administration of 
nationally adopted standards and the effective decision whether to 
promote or retard various competing policies.”* 

The most unsettling aspect of Mr. Justice Douglas’s concurring 
opinion in the Garner case is that it ignores these interests, and lends 
support to treatment of the state action requirement as a gimmick. 
State action is once again viewed as a kind of conceptual hook; once 
the hook is found or invented, the racially discriminatory conduct 
is invalid, without further analysis. . 


I, Tie Custom oF THe ComMUNITY 


The Civil Rights Cases'* of 1883 are the bedrock for the strin- 
gent state action limitations on the fourteenth and fifteenth amend- 
ments—limitations with which the Court has been wrestling ever 
since. The cases invalidated the application of an early federal Civil 
Rights Act to the exclusion of Negroes from places of public ac- 
commodation, holding that Congress lacked authority to legislate 
against “private” discrimination. Yet inthe Garner case Mr. Justice 
Douglas employed an unguarded dictum of Mr. Justice Bradley in 
the Civil Rights Cases to reach a very differerit result; the implica- 
tion drawn from the dictum is that “state authority in the shape of 
laws, customs, or judicial or executive proceedings” apa the 
necessary modicum of state action so as to involve the 
tection clause.’* He went on to demonstrate that at least rans vehe 
time of Plessy v. Ferguson,"* Louisiana has contributed to a custom 
of segregation by adopting i it as a legislative policy with respect toa 
vast number of activities. On the strength of these premises, he con-. 
cluded that a Louisiana lunch counter proprietor in 1961 is consti- 
tutionally inhibited from segregating his customers because of race. 
No particular statute or ordinance compelled segregation in the 
business establishments involved in Garner, but Mr. Justice Douglas 
felt that the custom, observed by parallel private decisions and un- 
coerced by state police or state laws, was sufficient nevertheless: 
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If these proprietors alto choose segregation, their preference does not 
make the action “private,” rather than “state,” action.'t 


If he is correct, and if he ultimately persuades the Court to adopt 
this view, then there is no area of social intercourse in the South 
which is free from the constitutional protections against state ac- 
tion, since the custom is generally one of segregation. Moreover, 
since- virtually every federal civil rights statute enacted since 1866 
speaks of “custom” as sufficient to bring a defendant within its pro- 
visions,"* acceptance of Mr. Justice Douglas's interpretation plus 
immediate enforcement of the federal laws would result in whole- 
sale prosecutions and civil suits under existing statutes. 

We have commonly understood, however, that a free, individ- 
ual decision is the very freedom of choice which the fourteenth 
amendment is not designed to foreclose. Will a common practice 
by white'persons in a given community hereafter be sufficient to 
convert the choice of a local service or social club not to accept 
Negroes into state action which offends the equal protection clause? 
If convincing survey evidence should reveal that white families 
in Jackson, Mississippi, customarily refuse to rent rooms in their 
homes, or to offer dinner at their family tables, to Negroes while 
occasionally providing such accommodations for whites, can dam- 
ages be obtained in a federal court under 42 U.S.C. § 1983 and an 
offending family imprisoned under 18 U.S.C. § 242?” And if it 
makes no difference that the club members or the family were ex- 
pressing their own preferences and ¢heir own choice in the matter, 
have we finally resolved that the fourteenth amendment no longer 
requires state action in the South because of the Prevailing custom, 
but that it continues to require some state action in the North absent 
a similar custom? Mr. Justice Douglas’ s opinion suggests an af- 
firmative answer to all of these questions, In doing so, it unneces- 
sarily confounds existing confusion about the fourteenth amend- 
ment. 

A more careful examination of the interests inv olved in Garner 
and of the manner in which they compete for constitutional pro- 

17, 368 US. at 181, (Emphasis a 
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tection would have been helpful. As we have suggested elsewhere,” 
the interest of the defendant Negroes involved in Garner-type situ- 
ations is essentially in obtaining light food and refreshment, and 
perhaps to enjoy the atmosphere and social contact offered in the 
restaurants." Qualitatively, this interest is not so substantial as 
interests in shelter, employment, education, or voting, especially 
- where the policy of the management is not to exclude, i.¢., to deny 
access to the light food and refreshment, but only to segregate. One 
might therefore expect that in view of the less substantial character 
of the interests which compete for constitutional protection there 
would be less judicial inclination to extend “state action” than in 
the.voting,” education,” or housing” cases. 

Quantitatively, however, custom is significant: it may demon- 
strate the extent to which the interest of the minority clats is af- 
fected. If all but one of a dozen lunch counters are available to all 
persons on an unsegregated basis, the urgency of judicial action to 
change the policy of the single lunch counter owner to vindicate 
the minority interest is substantially less. But if all lunch counters 
are closed to Negroes, the harm to their legitimate desires is con- 
spicuously greater. Thus the element of community custom is cer- 
tainly relevant, although it surely ought not be conclusive as sug- 
gested by Mr. Justice Douglas's opinion. 

Competing with these interests in access is the interest of the 
lunch counter owner in his freedom of choice-—choice as to the use 
of his property, the economic risks he will incur, and the personal 
. associations he will encounter in his trade. In deterthining whether 
the fourteenth amendment should be construed so as todeprive him 
of these freedoms, surely some inquiry as to their particular involve- 
ment is demanded. If his establishment is provided by public sub- 
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sidy, if it is clear that he would sustain no loss of trade by pursuing 
a nondiscriminatory policy, and if he has no personal contact with 
his customers, the case stands on an entirely different footing, and 
correspondingly there is less reason to exempt him from the full . 
measure of equal protection required by the fourteenth amend- 
ment. These are matters which Mr. Justice Clark doubtless held 
in mind in the Burton case,"* and they are equally relevant here. 
Mr. Justice Douglas apparently would make no such distinctions, 
but would treat these.“opposite” cases identically. : 

Additionally, a substantial difference might be made by a more 
particular inquiry into the effect of the local custom in depriving 
the lunch counter owner of his own freedom of choice, If the deci- 
sions to have the students arrested and removed from the stores 
were not made by the owners or managers of the stores, but were, 
rather, made by the police because it was their judgment that the 
students’ presence by itself constituted a breach of peace, then— 
parallel with the “willing buyer-willing seller” aspect of Shelley 
v. Kraemer™—there is not necessarily any conflict between the 

. interests of the owners and that of the students; freedom of choice 
for both private parties has been foreclosed by the intervention of 
the police in response to third party pressure, Since third party 
interests in having the establishment segregated are clearly less 
substantial than the interests of the Negroes and those of the owner, 
it would be perfectly proper to apply the fourteenth amendment, 
as Judge Bazelon suggested in his opinion in the Hot Shoppes 
case.” The situation would then be quite close to Shelley v. Krae- 

_ mer. However, the Garner cases themselves are not wholly of this 
character, for the decision to segregate the lunch counters, and even 
the decision to call the police in at least one case, was made by the 
manager;** thus the interests of the proprietors and of the Negroes 
were not all on one side, but in competition. . 

It might still be suggested that the custom of the community 
effectively deprived the manager of his own freedom of choice in 
a more subtle fashion, justifying application of. the fourteenth 
amendment. Thus, if the manager concludes from the custom of 
the white community that, should he follow a personal preference 
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for desegregation, he will lose a disproportionate amount of busi- 
ness to his segregationist competitors, that he will lose his affiliation 
with various social organizations and otherwise be stigmatized and 
ostracized, and that his children may be harassed, the choice to 
maintain segregation is—by definition—not one he had any practi- 
cal freedom to avoid. Should the indirect coercion of the com- 
munity, as manifested by its custom, be used to transform his deci- 
sion to discriminate from a private one to a community-state one? 
Again, the answer is that this consideration is relevant in deter- 
mining the arrangement of interests which would be affected by 
application of the fourteenth amendment, but these subtle forces 
ought not, of themselves, tyrannize over all other considerations. 
Moreover, in deciding what is a private decision and what is acom- 
munity-imposed decision, there is some risk in separating an indi- 
' vidual’s personal decision to segregate from the impersonal motives 
for making the decision. Carried to the limit, such a distinction 
would suggest that unless an entrepreneur's decision to segregate 
were solely the product of personal animus toward Negroes on 
account of race, it was somehow not really Ass decision. Although 
no personal animus may be involved, when the lunch counter 
owner assesses the risks to his business in terms of loss of other 
customers and loss of personal status among his community peers, 
it is at least his own assessment, however, rather than that of the 
police or other persons, which leads him to the choice of segrega- 
tion. Indeed, if we carry a theory of community determinism to 
its ultimate extreme, it is quite possible to conclude that a decision 
to discriminate based even on a self-conscious animus toward Ne- 
groes is still community-imposed; in the sense that the decision 
maker was reared in a segregated environment, was spoon-fed his 
social values, and was subject to the steady conditioning of the com- 
munity, he never had a “free” choice to become anything other than 
a segregationist. Thus the fact that custom may tend to dictate a 
- decision toa businessman, pre-empting his own freedom of choice 
“under some circumstances, must fairly be viewed as one element 
among many under the fourteenth amendment rather than as éhe 
critical link between the individual’s racial discrimination and the 
state. 
The use of “custom” in deciding whether the critical quantum ~ 
of state action is involved to invoke the fourteenth amendment 
- might also properly vary according to whether the case involves 
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the self-executing effect of the amendment against a single estab- 
lishment in a limited case, or whether it involves the general appli- 
cability of a federal statute. Where the Issue is raised as it was in 
Garner, the net effect of the result under Mr. Justice Douglas's treat- 
ment is only to halt segregation in the very establishments involved 
in the case; the decision obviously has no direct effect on other busi- 
nesses in the community. And although stare decisis makes clear 
that discrimination by other businesses would be violative of the 
fourteenth amendment, the amendment itself does not impose any 
type of penalty likely to deter a continuation of their segregationist 
policy. Such a situation may put the economic onus of desegrega- 
tion on the first business required to desegregate by court order, 
since its customers may take their trade to those stores which con- 
tinue to segregate. 

The ad hoc nature of judicial desegregation thus tends to make 
the first target of a sit-in demonstration the economic fall guy for 
the community. But where Congress has acted to forbid all busi- 
nesses of a certain kind to distinguish among customers because of 
their race, the situation is improved in two ways. First, the legal 
duty to conform to a uniform policy applies to all alike; assuming 
the civil or criminal sanctions of the statute are fairly stringent, 
fewer enterprises will dare to hold out against the policy and risk a 
lawsuit. Jf the deterrent effect of the statute can effect a uniform 
change of policy with respect to all businesses similarly situated, 
the apprehension of any one owner that he will lose business by 
desegregating will be significantly reduced. 

Second, as has been said previously, for Congress to make the 
decision may justify greater deference to an interpretation of consti- 
tutional power than the Court might justify without the backing 
of Congress, “Federal intervention as against the states is. . . pri- 
marily . . . for congressional determination in our system as it 
stands,”"* since “the representative nature of Congress and its sen- 
sitivity to local intereste—guaranteed by the manner in which it is 
selected”” provide certain political safeguards against arbitrary 
federal power which are not present in the selection or operation 
of the Court. ~ 

Finally, the consideration of custom also is relevant in evalu- 
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ating the exercise of local responsibility as that exercise bears upon 
the issue of state action. Where the community stands ready to 
vindicate the vital interests of its members by responsible local 
means, something of the value of federalism and its emphasis upon 
- decentralized authority is sacrificed by gratuitously supplanting 
local remedies with protection by the national authority. Indeed, 
the willingness of the Court or the Congress to extend national pro- 
tection may tend to sap the state's incentive to discharge its responsi- 
bilities toward its citizens, whether the context be race relations, 
aid to education, welfare assistance, or something else. 

Statement of the value of local decision making merely 
the issue and does not dispose of it in a given case. The desirability 
of responsible local government cannot be used forever to insulate 
local irresponsibility behind the orator’s demand for deference to 
the abstraction of “states’ rights.” To the extent that the long-stand- 
ing custom of the community and the continued indifference of its 
legislature make clear that protection of minority interests in the 
South cannot be achieved without national intervention, custom 
may properly be reviewed by the Supreme Court in determining 
the present necessity for construing the fourteenth amendment so 
as to offer those legitimate interests some shelter. In this connec- 
tion, the announced policy of Louisiana to encourage segregation, 
its repeal of the common-law rules affecting innkeepers, and the 
discriminatory custom of local businesses in keeping with white 
supremacy all indirectly contribute'to the predictable expansion of 
the concept of state action under the fourteenth amendment." 


Il. Stars Powzrz To Recutars AND Lic2nsz 

In the latter portion of Mr. Justice Douglas's opinion, the chief 
reliance is on the line of cases which stretches from Munn 9, Illi 
nois** to Nebbia v. New York® and beyond. Thus there is proposed 
a test for state action which is coextensive with the vast domain of 
what is traditionally called the police power. Of that power, Mr. 
Justice Douglas has said: 

An attempt to define its reach ox trace its outer limits is fruitless, for each 

case must turn on its own fects. The definition is essentially the product 

of legislative determinations addressed to the purposes of government, 

purposes neither abstractly nor historically capable of complete definition. 


3 dd. at 14-22 


170 CIVIL RIGHTS—PUBLIO ACCOMMODATIONS 


. Subject to specific constitutional limitations, when the legisdeture has 
spoken, the public interest has been declared in terms weil-nigh conclu- 
tive 


‘After all, that was the point in NeSbia, The legislature had spoken. 
‘The Court abandoned earlier police power formulas in favor o€ 
genulrie deference to thé legislative judgment. The plain and re- 
peated references in the Neddia opinion to the presumption of con- 
stitutionality have found reftection ‘in a virtually unbroken series 
of modern cases in which the Court has consistently rejected due 
process attacks on legislative regulation of business so long as the 
legislation has a “rational basis.""* . 
' “Now that the Court has properly resigned its former function 
as arbiter of the reasonableness of economic regulation, Mr. Justice 
Douglas proposes to make that very réslgnation the basis for the 
most sweeping application of national judicial standards of reason- 
ableness in race relations. The conclusion does not follow, rio 
matter how often one quotes Lord Hale’s maxim about businesses 
“affected with a public interest." The issue is not whether that 
phrase can be made to serve in a manner remote from its author's 
context, but whether i¢ is useful to make it do such service. % 
“It is clear, for example, on traditional police power analysis, that 
there is no due process objection toa statute which forbids motorists 
to drive on‘ sidewalks or forbids restaurants to servé from un- 
washed dishes. ‘So also, after Nebbia and its progeny, motorists 
might be required, asa condition of being allowed to drive, to pick 
up hitchhikers at designated stands during a period of transporta- 
tion shortage; restaurants might also be limited jn the prices they 
charge or the wages they fay. All these activities are “affected with 
a public interest” in the sense of the Nebbdia decision. That phrase 
,. da the equivalent of “subject to the exercise of the police power"; and it 
"ds plain that nothing more was intended by the expression [in Munn 9. 
Nn 
So far as the requirement of due proctess is concerned, and in the 
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wanes eG ae a ah UT Ug 
eza Jeon Metal Co 355 U.S, 525 (1949). Morey 
oa equal ection inds, can : 
opinicos of Justices Black and Fraakfurtey make elest. fé, at 470, 472. 
' . Juntice Welte in Marsan 
. Nh The Se-cetled Granger Cases, Lord Hele, and justice Brodicy, 
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absence of other constitutional restziction, a state is free to adopt what- 
ever economic policy may reasonably be deemed to promote public wel- 

. fare... . If the laws passed are seen to have a reasonable relation to a 
proper legislative purpose, and are neither arbitrary noe discriminatory, 
the requirements of due process aré satisfied, and judiclal determination 
to that effect renders a court functus officio." 


_- Mr. Justice Douglas takes us one step—one leap—further. Be- 
cause the Supreme Court will not exercise its veto to prevent the 
state legislature from keeping motorists off sidewalks, or requiring 
them to pick up rideis, then the fourteenth amendment—absent 
implementing législation—will not permit motorists to pick up 
only white hitchhikers, refusing rides to Negroes. Because the 
Supreme Court will not exercise its veto to prevent the state legis- 
lature from requiring restaurants to be sanitary or to pay a living 
wage, then the fourteenth amendment—absent implementing leg- 
islation—requires the restaurant to open its facilities to all custom- 
ers, without discrimination based on race. Thus is the fourteenth 
amendment converted into a self-executing omnibus fair employ- 
ment and civil rights act, covering all forms of racial discrimination 
which could be reached by state legislative power. Since there is 
now no effective due process limit in the Supreme Court on state 
economic regulation under the fourteenth amendment, every busi- 
ness is “affected with a public interest,” every business is subject to 
some regulation by the state, and—Mr, Justice Douglas adds—every 
business muist refrain frown conduct which, if performed by the state 
itself, would be objectionable as a denial of equal protection or due 
process. “Ttis, of course, state action that is prohibited by the Four- 
teenth Amendment, not the action of individuals,” but since practi- 
cally all individual action is subject to some form of state regulation, 
practically all individual action és state action; so the reasoning 
We are on no firmer ground when we turn to the municipal 


37. Nebbia v. New York, 291 U.S. $02, 533, 537 (1934). 
38. The decision to make the boundaries of the fourtcenth amendment and the state's 
Inous can also be used Inversely, to cut back the state's power 20 


clause of the W: constitutes, fouad ie wanecessary to the isoue 

o€ state ection thus 365 P.2d 1 (Wash. 1961), cert. deaied, 369 S839 (1 oT 

ece Van A The O'Mcora Core end Constitats R o} State A . 
mtion , 8 How. LJ. (lee 2, forthcoming ia 1962), . 
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license aspects of the.Garner case. Mr. Justice Douglas correctly 
. assumes that a state cannot licensé a business “to serve only whites 
6r only | blacks: or ‘only. yellows. or only browns.” But the fact that 
a state cannot require its licensee to segregate does not dispose of 
the problem of A fg case, The state action issue should not be de- 
termined by reference to the state's power to condition its, per- 
mission to operate a restaurant on the periodic examination of the 
réstatirant’s cleanliness, the adéquacy of its refrigeration and food 
preparation equipment, and the like. The interests at stake are 
totally different, and this opinion is objectionablé precisely because 
it does not talk about particular interests, but about the public 
interest in general: 
[O]ne who operates an enterprise ike a license from the government 
enjoys a privilege that derives from the people. . . . (T)he necessity of 
licerise shows that the public has rights in respect ¢ of those premises. 
: The buses I not w matter of mere private concern. 


The opinion thus equates state regulation with state assistance, 
perhaps : on the assumption | that any state connection suffices to 
satisfy the state action requirement. Such a confusion is common, 
but totally. unjustified. tt the state gives its assistance to a private 
enterprise, either by 4 direct grant of public funds or by more in- 
direct means, then, the personal, rivate interests in the enterprise 
are to that extent diminished. * man’s lunch counter is less Ais 
castle when itis ina city-owned building, as Burton 9. Wilmington 
Parking Authority" suggests. The proprietor who operates on state 
capital, or with the benefit of state assistance, does not have the same 

quality of Private proprictary interest as his unassisted competitor. 
i the state's license were, as Mr. Justice Douglas says, properly con- 
sidered as a kind of capital gift from the public, then the reduction 
of the personal interests of the licensee should importantly influence 
the resolution of the state action question. 

The license requirement in the Garner case, however, is only 
a form of regulation. It is forbidden to operate a restaurant except 
with a license. In order to get a license, one must apply, perhaps 
pay a fee or a tax, and submit to certain limitations on the conduct 
of his business. If he fails to comply with the law’s requirements, 
his license can be revoked. es sah toiatolant 


a US. ot 14, 
41. oS se.. 
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_ @restaurant must be licerised, the important consequence is that he 

cannot operate in certain ways: He cannot serve from unwashed 
plates; he must maintain adequate refrigeration for his food; if he 
fails to meet these requirements, he will be put out of business. 
Correspondingly, anyone willing to comply with the tequirements 
will be licensed. There is no magic to a license from the govern- 
ment; it hag none of the significance of governmental assistance, but 
it does perform the state action trick for Mr. Justice Douglas. 

- The opinion’s principal citation in support of the license ar 
ment is to Bomati v, Birmingham Transit Co." in which the Fift 
Circuit properly held that a buis line franchised by a city could not, 
by its own choice, segregate the seating of its passengers by race. 
In Boman, the state had not required segregation; the company 
chose it. But the transit company, unlike the restaurants in the 
‘Garner case, had an exclusive franchise. It was, in other words, a 
public utility. One miay grafit that the phrase “public utility” does 
not solve problems any. better than its counterpart, “affected with 
-a public interest.” But wheh the government prevents other would- 
be bus lines from operating in competition with the transit com- 
pany, three important consequences follow, none of which is pres- 
entin the facts of the Garner case. First, the government's exclusive 
license magnifies the impact of the company’s decisions on the dis- 
advantaged class—the Negro riders. There is no such similar re- 
sult when a single lunch counter proprietor decides to segregate 
his customers, even though he may be licensed by the city. Second, 
the exclusive franchise gives the transit company an important 
economic advantage, which it would not have in the absence of the 
license requirement and the policy of noncompetition; one who 
operates under an exclusive license plainly does enjoy “a privilege 
that derives from the people.” Finally, the economic interest of the 
monopoly transit company is much less harmed by a judicial ruling 
forbidding it to discriminate by segregation than is the interest of 
an individual lunch counter proprietor. A monopoly bus line need 
not fear any substantial loss of business because of such a judicial 
decision, because there will be no segregated bus line to which white 
' riders may divert their patronage. Thus the Boman case is clis- 
tinguishable on both sides of the constitutional balance, in the in- 
creased impact of the “private” segregation on racial equality and 


42, 200 F.2d 331 (Sth Clr. 1960). 
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‘in the reduced impact of the judicial decision on the interests of 
the person forbidden to segregate. 


We want to make clear that we do not assert that the facts of 
the Garner case cannot support a conclusion that the state action 
requirement has been met. Much less do we contend that the Gar- 
ner case itself is wrongly decided. Nevertheless, the choice to rest 
decision on principles so broad and so different from what has gone 
before carries with it an obligation to base the new principles on 
analysis of the relevant interests, even though another technique 
may be easier or may provide more quotable judicial epigrams. 

One who is strongly devoted to the advancement of a uniform 
national standard of racial equality may be excused for impatience 
with what may appear to be a technicality, But the state action 
requirement is not a technicality; it serves legitimate and important 
constitutional purposes. If the requirement seems to some to be a 
quibble, a merely technical roadblock in the path of social advance, 
perhaps a measure of the fault lies with opinions like this one. 


APPENDIX E(1) 


SUPREME COURT OF THE UNITED STATES 


No. 58.—OcropErR Term, 1962. 


Rudolph Lombard et al), writ of Certiorari -to 


Petitioners, the Supreme Court of the 


Lv. Cc 
State of Louisiana. State of Louisiana. 


[May 20, 1963.] 


Mr. Curer Justice WARREN delivered the opinion of 
the Court. 


This case presents for review trespass convictions result- 
ing from an attempt by Negroes to be served in a privately 
owned restaurant customarily patronized only by whites. 
However, unlike a number of the cases this day decided, no 
state statute or city ordinance here forbids desegregation 
of the races in all restaurant facilities. Nevertheless, we 
conclude that this case is governed by the principles an- 
nounced in Peterson v. City of Greenville, ante, p. —, 
and that the convictions for this reason must be reversed. 

Petitioners are three Negroes and one white, college 
students. On September 17, 1960, at about 10:30 in the 
morning they entered the McCrory Five and Ten Cent 
Store in New Orleans, Louisiana. They sat down at a 
refreshment counter at the back of the store and requested 
-service which was refused. Although no sign so indi- 
cated, the management operated the counter on a8 segre- 
gated basis, serving only white patrons. The counter was 
designed to accommodate 24 persons. Negroes were wel- 
come to shop in other areas of the store. The restaurant 
manager, believing that the “unusual circumstance” of 
Negroes sitting at the counter created an “emergency,” 
asked petitioners to leave and, when they did not do so, 
ordered that the counter be closed. The restaurant man- 
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ager then contacted the store manager and called the 
police. -He frankly testified that the petitioners did not 
cause any disturbance, that they were orderly, and that 
he asked them to leave because they were Negroes. Pre- 
sumably he asked the white petitioner to leave because 
he was in the company of Negroes. 

A number of police officers, including a captain and 
major of police, arrived at the store shortly after they 


- were called. Three of the officers had a conference with 


the store manager. The store manager then went behind 
the counter, faced petitioners, and in a loud voice asked 
them to leave. He also testified that the petitioners 
were merely sitting quietly at the counter throughout 
these happenings. When petitioners remained seated. 
the police major spoke to petitioner Goldfinch, and asked 
him what they were doing there. Mr. Goldfinch replied 
that petitioners “were going to sit there until they were 
going to be served.” When petitioners still declined to 
leave, they were arrested by the police, led out of the 
store, and taken away ina patrol wagon. They were later 
tried and convicted for violation of the Louisiana criminal 
mischief statute.’ This statute, in its application to this 
case, has all the elements of the usual trespass statute. 
Each petitioner was sentenced to serve 60 days in the 
Parish Prison and to pay a fine of $350. In default of 


1 La. Rev. Stat., 1950 (Cum. Supp. 1960), § 14:59 (6), provides in 
pertinent part: 

“Criminal mischief is the intentional performance of any of the 
following acts: 


“(6) Taking temporary possession of any part or parts of a place 
of business, or remaining in a place of business after the person in 
charge of such business or portion of stich business has ordered such 
porson to leave the premises and to desist from the temporary pec3- 
session of any part or parts of such business.” 
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payment of the fine each is to serve 60 additional days in 
prison. On appeal to the Supreme Court of Louisiana 
the judgments of conviction were affirmed. 241 La. 958, 
132 So. 2d 860. Because of the substantial federal ques- 
tions presented, we granted certiorari. 370 U.S. 935. 

Prior to this occurrence New. Orleans city officials, 
characterizing conduct such as petitioners were arrested 
for as “sit-in demonstrations,” had determined that such 
attempts to secure desegregated service, though orderly 
and possibly inoffensive to local merchants, would not be 
permitted. 

Exactly one week earlier, on September 10, 1960, a like 
occurrence had taken place in a Woolworth store in the 
same city. In immediate reaction thereto the Superin- 
tendent of Police issued a highly publicized statement 
which discussed the incident and stated that “We wish 
to urge the parents of both white and Negro students who 
participated in today’s sit-in demonstration to urge upon 
these young people that such actions are not in the com- 
munity interest.... [W]e want everyone to fully 
understand that the police department and its personnel 
is ready and able to enforce the laws of the city of New 
Orleans and the state of Louisiana.”? On September 13, 


? The fuli text of the statement reads: 

“The regrettable sit-in activity today at the lunch counter of a 
Canal st. chain store by several young white and Negro persons causes 
me to issue this statement to the citizens of New Orleans. 

“We urge every adult and juvenile to read this statement carefully, 
completely and calmly. 

“First, it is important that all citizens of our community under- 
stand that this sit-in demonstration was initiated by a very small 
group. 

“We firmly believe that they do not reflect the sentiments of the 
great majority of responsible citizens, both mnite and Negro, who 
make up our population. 

“We believe it is most important that the mature responsible citi- 
zens of both races in this city understand that and that they continue 
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four days before petitioners’ arrest, the Mayor of New 
Orleans issued an unequivocal statement condemning such 
conduct and demanding its cessation. This statement 
was also widely publicized; it read in part: 

“T ‘have today directed the Superintendent of 
Police that no additional sit-in demonstrations . . . 
will be permitted . . . regardless of the avowed pur- 
pose or intent of the participants. .. . 


“Tt is my determination that the community inter- 
est, the public safety, and the economic welfare of 
this city require that such demonstrations cease and 
that henceforth they be prohibited by the police 
department.” * 


the exercise of sound, individual judgment, goodwill and a sense of 
personal and community responsibility. 

“Members of both the white and Negro groups in New Orleans for 
the most part are aware of the individual’s obligation for good con- 
duct-—an obligation both to himself and to his community. With | 


.. the exercise. of continued, responsible law-abiding conduct by all per- 


sons,.we see no reason for any change whatever in the normal, good 
race-relations that have traditionally existed in New Orleans. 

“At the same time we wish to say to every adult aud juvenile in 
this city that the police department intends to maintain peace and 
order. 

“No one should have any concern or question over either the intent 
or the ability of this department to keep and preserve peace and order. 

“As part of its regular operating program, the New Orleans police 
department is prepared to take prompt and effective action against 
any person or group who disturbs the péace or creates disorder on 
public or private property. . 

“We wish to urge the parents of both white and Negro students 
who participated in today's sit-in demonstration to urge upon these 
young people that such actions are not in the community interest. 

-“Finally, we want everyone to fully understand that the police 


‘department and its personnel is ready and able to enforce the laws 


of the city of New Orleans and the state of Louisiana.” 

* The full text of the Mayor’s statements reads: 

“T have today directed the superintendent of police that no addi- 
tional sit-in demonstrations or so-called peaceful picketing outside 
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Both statements were publicized in the New Orleans 
Times-Picayune. The Mayor and the Superintendent 
of Police both testified that, to their knowledge, no eating 
establishment in New Orleans operated, desegregated 
eating facilities. 

Both the restaurant manager and the store manager 
asked the petitioners to leave. Petitionérs were charged 
with failing to leave at the request of the store manager. 
There was evidence to indicate that the restaurant man- 
ager asked petitioners to leave in obedience to the direc- 
tive of the city officials. He told them that “I am not 
allowed to serve you here... . We have to sell to you 


retail stores by sit-in demonstrators or their sympathizers will be 
permitted. 

“The police department, in my judgment, has handled the initial 
sit-in demonstration Friday and the follow-up: picketing activity 
Saturday in an efficient and creditable manner. This is in keeping 
with the oft-announced policy of the New Orleans city government 
that peace and order in our city will be preserved. 

“I have carefully reviewed the reports of these two initial demon- 
strations by a small group of misguided white and Negro students, or 
former students. It is my considered opinion that regardless of the 
avowed purpose or intent ofthe participants, the effect of such 
demonstrations is not in the public interest _of this community. 

“Act 70 of the 1960 Legislative session redefines disturbing the 
peace to include ‘the commission of any act as would foreseeably 
disturb or alarm the public.’ 

“Act 70 also provides that persons who seek to prevent prospective 
customers from entering private premises to transact business shall 
be guilty of disorderly conduct and disturbing the peace. 

“Act 80—obstructing public passages—provides that ‘no person 
shall wilfully obstruct the free, convenient, and normal use of any 
public sidewalk, street, highway, road, ‘bridge, alley or other passage 
way or the entrance, corridor of passage Of any public building, struc- 
ture, water craft or ferry by impeding, hindering, stifling, retarding 
or restraining traffic or passage thereon or therein.’ 

“It is my determination that the community interest, the public 
safety, and the economic welfare of this city require that such demon- 
strations cease and that henceforth they be prohibited by the police 
department.” 
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at the rear of the store where we have a. colored counter.” 


. (Emphasis supplied.) And he called the police “[a]g a 
- matter of routine procedure.” The petitioners testified 
_-that when they-did not leave, the restaurant manager 


whistled and the employees removed the stools, turned 


‘off the lights, and put up a sign saying that the counter 


‘was closed. One-petitioner stated that “it appeared to 
be’a very efficient thing, everyone knew’ what to’ do.” 
The store manager conceded that his decision to operate 
a segregated facility “conform[ed] to state’ policy and 
practice” as well a8 local custom. * When asked whether - 
“ih the last 30 days to 60 days [he had] entered into any 
conference with -other department store managers here 
‘in Néw Orleans relative to sit-in problems,” the store 
manager stated: “[w]e have spoken of it.” The above 
evidence. all tended to indicate that the store officials’ 
actions were coerced by the city. But the evidence of 
“Goercion was not fully developed becatise the trial judge 
forbade petitioners to ask questions directed to that vey 
issue: 
: But we need not pursue this i inquiry farther. A State, 


‘or: a city, may act as authoritatively through its executiye - 


as througli its legislative body. See Fx parte Virginia, 100 


"U.S. 330,347. ‘As we interpret the New Orleans city offi- 


cials’ statements, they here determined that the city would 


. not. permit Negroes to seek desegregated service in’ res- 


taurants. Consequently, the city must be treated exactly 


as if it had an ordinance prohibiting such conduct. We 


have Just held’in Petérson v. City of Greenville, ‘ante, 
“p. —; that where an ordinance makes it. “unlawful ‘for 


‘owners or managers of restaurants to. seat whites and 


Negroes together, a conyiction under the State’s criminal 
processes employed in.a way which enforces the dis- 
crimination mandated by: that ordinance cannot ‘stand. 
Equally the State cannot achieve the same result by-an 
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official command which ‘has at least as much coercive efféct © 


asan ordinance. The official command here was to direct 


continuance of ‘segregated service in restaurants, and to. 


prohibit any conduct directed toward its discontinuance; 


it was not restricted solely to preserve the public peace in 


& nondiscriminatory fashion i in a situation where violence 
was present or imminent by reason of public demon- 
strations. . Therefore here, as in Peterson, these convic- 
tions, commanded as they were by the voice of the State 
directing segregated service at the restaurant, cannot 
stand. Turner v. City of Memes, 369: U. S. 350. 


"Reversed. 


SUPREME COURT OF THE UNITED STATES 


No. 58.—OctoserR TERM, 1962. 
Rudolph Lombard et al. 
Petitioners, 
v. 
State of Louisiana. 


1On Writ of Certiorari to 
the Supreme Court of the 
State of Louisiana. 


[May 20, 1963.] 


Mr. Justice Dovuc.as, concurring. 


While I join the opinion of the Court, I have concluded 
it necessary to state with more particularity why Lou- 
isiana has become involved to'a “significant extent” 
(Burton v. Wilmington Parking Authority, 365 U.S. 715, 
722) in denying equal protection of the laws to petitioners. 


I. 


The court below based its affirmance of these convic- 
tions on the ground that the decision to segregate this 
restaurant was a private choice, uninfluenced by the 
officers of the State. State v. Goldfinch, 241 La. 958, 132 
So. 2d 860. If this were an intrusion of a man’s home or 
yard or farm or garden, the property owner could seek 
and obtain the aid of the State against the intruder. For 
the Bill of Rights, as applied to the States through the 
Due Process Clause of the Fourteenth Amendment, casts 
its weight on the side of the privacy of homes. The Third 
Amendment with its ban on the quartering of soldiers in 
private homes radiates that philosophy. The Fourth 
Amendment, while concerned with official invasions of 
privacy through searches and seizures, is eloquent testi- 
mony of the sanctity of private premises. For even when 
the police enter private precincts they must, with rare 
exceptions, come armed with a warrant issued by a magis- 
trate. A private person has no standing to obtain even 
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limited access. The principle that a man’s home is his 
castle is basic to our system of jurisprudence. 

But a restaurant, like the other departments of this 
retail store where Negroes were served, though private 
property within the protection of the Fifth Amendment, 
has no aura of constitutionally protected privacy about it. 
Access by the public is the very reason for its existence. 


“Ownership does not always mean absolute domin- 
ion. The more an owner, for his advantage, opens 
up his property for use by the public in general, 
the more do his rights become-circumscribed by the 
statutory and constitutional rights of those who use 
it.” Marsh v. Alabama, 326 U.S. 501, 506. 


The line between a private business and a public one 
has been long and hotly contested. New State Ice Co. v. 
Liebmann, 285 U.S. 262, is one of the latest cases in a long 
chain. The Court, over the dissent of Mr. Justice Bran- 
deis and Mr. Justice Stone, held unconstitutional an 
Oklahoma statute requiring those manufacturing ice for 
sale and distribution to obtain a license from the State. 
Mr. Justice Brandeis’ dissent was in the tradition of an 
ancient doctrine perhaps best illustrated! by German 
Alliance Ins. Co. v. Kansas, 233 U. 8. 389, which upheld 
a Kansas statute that regulated fire insurance rates. Mr. 
Justice McKenna, writing for the Court, said, “It is the 
business that is the fundamental thing; property is but 
its instrument, the means of rendering the service which 
has become a public interest.” Jd., 408. Cf. Ferguson 
v. Skrupa, 372 U.S. 726.. 

Some of the cases reflect creative attempts by judges 
to make innkeepers, common carriers, and the like per- 


t See Hamilton, Affectation with Public Interest, 39 Yale L. J. 1089, 
1098-1099. 
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form the public function of taking care of all travelers.’ 
Others involve the power of the legislature to impose vari- 
ous kinds of restraints or conditions on business. As a 
result of the conjunction of various forces, judicial and 
legislative, it came to pass that “A large province of indus- 
trial activity is under the joint control of the market and 
the state.” > 

The present case would be on all fours with the earlier 
ones holding that a business may be regulated when it 
renders a service which “has become a public interest” 
(German Alliance Ins. Co. v. Kansas, supra, 408) if Lou- 
isiana had declared, as do ‘some States,‘ that a business 
may not refuse service to & customer on account of race 
and the proprietor of the restaurant were charged with 
violating this statute. We should not await legislative 
action before declaring that state courts cannot en- 
force this type of segregation. Common-law judges 
fashioned the rules governing innkeepers and carriers.’ 


See Jeremy, The Law of Carriers, Innkeepers, ete. (1815), 4-5, 
144-147; Tidswell, The Innkeeper’s Legal Guide (1864), c. 1; 
Schouler,- Law of Bailments (2d ed. 1887), §§ 274-329, 330-341; 
Beale, Innkeepers and Hotels (1906), passim; 1 Wyman, Public Serv- 
ice Corporations (1911), §§ 1-5; Burdick, The Origin of the Peculiar 
Duties of Public Service Companies, 11 Col. L. Rev. 514, 616; 
Arterburn, The Origin and First Test of Public Callings, 75 U. of Pa. 
L. Rev. 411. 

$ Hamilton, supra, note 1, p. 1110. 

4 See, e. g., McKinney’s Cons. N. Y. Laws, Vol. 8, Art. 4; id., Vol. 18, 
Art. 15; N. J. Stat. Ann., Tif. 10; id., Tit. 18, c. 25; Cal. Civ. Code 
§51. Cf. Cal. Health and Safety Code, §§ 35700 (1962 Supp.) 
et seq.; Burks v. Poppy Constr. Co., 20 Cal. Rptr. 609; Afartin v. 
New York, 201 N. Y.S.2d 111. See generally, Greenberg, Race Rela- 
tions and American Law 101-114 (1959); 7 St. Louis U. 1.. J. 88 
(1962). 

5 See Schouler, op. cit., supra, note 2, §§ 274, 335; Wyman, op. cit., 
supra, note 2, §1; Arterburn, supra, note 2. 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


As stated by Holt, C. J., in Zane v. Cotton, 12 Mod. 472, 
484 (1701): 

“(Wherever any Subject takes upon himself a 
Publick Trust for the Benefit of the rest of his fellow 
Subjects, he is eo ipso bound to serve the Subject in 
all the Things that are within the Reach and Compre- 
hension of such an Office, under Pain of an Action 
against him. ... If on the road a Shoe fall off my 
Horse, and I come to a Smith to have one put on, and 
the Smith refuse to do it, an Action will lie against 
him, because he has made Profession of a Trade 
which is for the Publick Good, and has thereby ex- 
posed and vested an interést of himself in all the 
King’s Subjects that will employ him in the Way of 
his Trade. If an Inn-keeper refuse to entertain a 
Guest, when his House is not full, an Action will lie 
against him; and so against a Carrier, if his Horses 
be not loaded, and he refuse to take a Packet proper 
to be sent by a Carrier.” ° 


Judges who fashioned those rules had no written consti- 
tution as a guide. There were, to be sure, criminal 
statutes that regulated the common callings." But the 
civil remedies were judge-made. We live under a consti- 
tution that proclaims equal protection of the laws. That 
standard is our guide. See Griffin v. Illinois, 351 U.S. 12; 
Douglas v. California, 372 U. S. 353. And under that 
standard business serving the public cannot seek the aid 


¢ See also, White’s Case (1558), 2 Dyer 158b; Warbrooke v. Griffin 
(1609), 2 Brown). 254; Bennett v. Mellor (1793), 5 Term Rep. 273; 
Thompson v. Lacy (1820), 3 B. & Ald. 283. 

For criminal prosecutions see, e. g., Rez. v. Ivens (1835), 7 C. & P. 
213; Regina v. Sprague (1899), 63 J. P. 233. 

For a collection of the English cases see 21 Halsbury’s Laws of 
England (3d ed. 1957) 441 et seq.; 10 Mews Dig. Eng. Cas. L. to 
1924, pp. 1463 e¢ seq. 

? Arterbum, supra, note 2. 
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of the state police or the state courts or the:state legisla- 
tures to foist racial segregation in public places under its 
ownership and contro]. The constitutional protection ex- 
tends only to “state” action, not to personal action. But — 
we have “state” action here, wholly apart from the activ- 
ity of the Mayor and police, for Louisiana has interceded 
with its judiciary to put criminal sanctions behind racial 
discrimination in public places. She may not do so con- 
sistently with the Equal Protection Clause of the Four- 
teenth Amendment. 

The criminal penalty (60 days in jail and a $350 fine) 
was imposed on these petitioners by Louisiana’s judiciary. 
That action of the judiciary was state action. Such are the 
holdings in Shelley v. Kraemer, 334 U.S. 1, and Barrows 
v. Jackson, 346 U.S. 249.8 Those cases involved restric- 
tive covenants. Shelley v. Kraemer was a civil suit to 
enjoin violation of a restrictive covenant by a Negro pur- 
chaser. Barrows v. Jackson was a suit to collect damages 
for violating a restrictive covenant by selling residential 
property to a Negro. Those cases, like the present one, 
were “property” cases. In those cases, as in the present 
one, the line was drawn at dealing with Negroes. There, 


.. a8 here, no state legislature was involved, only the state 


judiciary. The Court said in Shelley v. Kraemer: 

“That the action of state courts and judicial officers 
in their official capacities is to be regarded as action 
of the State within the meaning of the Fourteenth 
Amendment, is a proposition which has long bren 
established by decisions of this Court.” 334 U. S., 

at 14. 
The list of instances where action of the state judiciary 


is state action within the meaning of the Fourteenth 
Amendment is a long one. Many were noted in Shelley 


8 See also, Abstract Investment Co. v. Hutchinson, 22 Cal. Reptr. 
309, 317; 10 U. C. L. A. L. Rev. 401. 
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v. Kraemer, 334 U.S., pp. 14-18. Most state convictions 
in violation of the First, Fourth, or Fifth Amendment, as 
incorporated in the Due Process Clause of the Fourteenth 
Amendment, have indeed implicated not the state legisla- 
ture but the state judiciary, or the state judiciary 
and the state prosecutor and the state police. Shelley v. 
Kraemer—and later Barrows v. Jackson—held that the 
state judiciary, acting alone to enforce private discrimina- 
tion against Negroes who desired to buy private property 
in residential areas, violated the Equal Protection Clause 
of the Fourteenth Amendment. 

Places of public accommodation such as retail stores, 
restaurants, and the like render a “service which has 
become a public interest” (German Alliance Ins. Co. v. 
Kansas, supra, 408) in the manner of the innkeepers and 
common carriers of old. The substance of the old com- 
mon-law rules has no direct bearing on the decision 
required in this case. Restaurateurs and owners of other 
places of amusement and resort have never been sub- 
jected to the same duties as innkeepers and common Car- 
riers.” But, what is important is that this whole body 
of law was a response to the felt needs of the times that 
spawned it.2° In our time the interdependence of people 
has greatly increased; the days of laissez faire have 
largely disappeared; men are more and more dependent 
on their neighbors for services as well as for housing and 
the other necessities of life. By enforcing this criminal 
mischief statute, invoked in the manner now before us, 
the Louisiana courts are denying some people access to 
the mainstream of our highly interdependent life solely 


°See Marrone v. Washington Jockey Club, 227 U.S. 633; Madden 
v. Queens County Jockey Club, 296 N. Y. 249; Alpaugh v. Wolverton, 
36 S. E, 2d 906; Nance v. Mayflower Tavern, 150 P. 2d 773. 

10 Wyman, op. cit., supra, note 2, §§ 1, 2-16, 330; Schouler, op. cit., 
supra, note 2, §§ 274, 335; Beale, op. cit., supra, note 2, c. I; Arter- 
burn, supra, note 2, 420-426. 
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because of their race. Yet, “If there is any one purpose 
of the Fourteenth Amenament that is wholly outside the 
realm of doubt, it is that the Amendment was designed to 
bar States from denying to some groups, on account of 
their race or color, any rights, privileges, and opportuni- 
ties accorded to other groups.” Oyama v. California, 332 
U. S. 633, 649 (concurring opinion). 

An innkeeper or common carrier has always been al- 
lowed to exclud? drunks, criminals and diseased persons, 
but only because the publie’s interest in protecting his and 
his guests’ health and property outweighs its interest in 
providing accommodations for this smail group of trav- 
elers."" As a general rule, innkeepers and carriers cannot 
refuse their services on account of race; though the rule 
developed in this country that they can provide “separate 
but equal” facilities.** And for a period of our history 
even this court upheld state laws giving sanction to such 
arule. Compare Plessy v. Ferguson, 163 U. S. 537, with 
Gayle v. Browder, 352 U. S. 903, affirming, 142 F. Supp. 
707. But surely Shelley v. Kraemer, supra, and Barrows 
v. Jackson, supra, show that the day has passed when an 
innkeeper, carrier, housing developer, or retailer can draw 
a racial line, refuse service to some on account of color, 
and obtain the aid of a State in enforcing his personal bias 
by sending outlawed customers to prison or exacting fines 
from them. 

Business, such as this restaurant, is still private prop- 
erty. Yet there is hardly any private enterprise that 
does not feel the pinch of some public regulation—from 
price control, to health and fire inspection, to zoning, 
to safety measures, to minimum wages and working con- 


11 Wyman, op. cit., supra, note 2, c. 18; Schouler, op. cit., supra, 
note 2, §§ 320, 322. 

12 Compare, e. g., Constantine v. Imperial Hotels (1944), 1 K. B. 
693; Wyman, op. cit., supra, note 2, §§ 361, 565, 566, with State v. 
Steele, 106 N. C. 766, 782, 11 8. E. 478, 484. 
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ditions, to unemployment insurance. When the doors of 
a business are open to the public, they must be open to 
all regardless of race if apartheid is not to become en- 
grained in our public places. It cannot by reason of the 
Equal Protection Clause become so engrained with the 
aid of state courts, state legislatures, or state police." 


II. 


There is even greater reason to bar a State through its 
judiciary from throwing its weight on the side of racial 
discrimination in the present case, because we deal here 
with a place of public accommodation under license from 
the State. This is the idea I expressed in Garner v. 
Louisiana, supra, where another owner of a restaurant 
refused service to a customer because he was a Negro. 
That view is not novel; it stems from the dissent of the 
first Mr. Justice Harlan in the Civil Rights Cases, 109 
U.S. 3, 58-59: 


“In every material sense applicable to the practical 
enforcement of the Fourteenth Amendment, railroad 
corporations, keepers of inns, and managers of places 
of public amusement are agents or instrumentalities 
of the State, because they are charged with duties 
to the public, and are amenable, in respect of the'r 
duties and functions, to governmental regulation. It 
seems to me that; within the principle settled in Ex 
parte Virginia, a denial, by these instrumentalities 
of the State, to the citizen, because of his race, of 
that equality of civil rights secured to him by law, 
is a denial by the State, within the meaning of the 
Fourteenth Amendment. If it be not, then that race 


13See generally, Pollit, Dime Store Demonstrations: Events and 
Legal Problems of First Sixty Days, 1960 Duke L. J. 315, 350-365; 
Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. of 
Pa. L. Rev. 473. 
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is left, in respect.of the civil rights in question, prac- 


: F tically at the mercy of. corporations and ase 


wielding power under the States.” 


The nexus between the State and the private Seca 
may be control, as in the case of a state agency. Pennsyl- 
vanta Vv. Board of Trusts, 353 U. S: 230. Or the nexus 
may be one of numerous other devices. | “State support 
of segregated schools through any arrangement, manage- 
ment, funds, or property cannot be squared” with the 
Equal Protection Clause. Cooper v. Aaron, 358 U. S. 
1,19. Cf. Ghiotto v. Hampton, 304 F. 2d 320. A state- 
assisted enterprise serving the public does not escape its 
constitutional duty to serve all customers irrespective of 
race, even though its actual operation is in the hands of 
a lessee. Burton v. Wilmington Parking Authority, 365 
U.S. 715. Cf. Boynton v. Virginia, 364 U.S. 454. State 
licensing and surveillance of a business serving the public 


. also brings its service into the public domain. This res- 


taurant needs a permit from Louisiana to operate; '* and 
during the existence of the license the State has broad 
powers of visitation and control.* This restaurant is 


44 Under the provisions of Article 7.02 of the Sanitary Code, pro- 
mulgated by the State Board of Health pursuant to La. Rev. Stat. 
§ 40:11, no person shall operate a public eating place of any kind 
in the State of Louisiana unless he ha’ been issued a permit to operate 
by the local health officer; and permits shall be issued only to per- 
sons whose establishments.comply with the requirements of the 
Sanitary Code. 

15 Under La. Rev. Stat. § 40:11, 12, 15, 16, 52, and 69, state and 
local health officials closely police the provisions of the Sanitary Code. 
They may “enter, examine, and inspect all grounds, structures, public 


- buildings, and public places in execution of a warrant issued in 


accordance with the constitution and laws of Louisiana,” and 
“arrest . . . all persons violating any rule or regulation of the board 
or any article or provision of the sanitary code ....”’ Penalties are 
provided for code violations. See also New Orleans City Code, 1956, 
§§ 29-55, 56, and 58; Home Rule Charter of the City of New Orleans, 
§ 4-1202 (2). 
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thus an instrumentality of the State since the State 
charges it with duties to the public and supervises its 
performance. The State's interest in and activity with 
regard to its restaurants extends far beyond any mere 
income-producing licensing requirement. 

There is no constitutional way, as I see it, in which a 
State can license and supervise a business serving the 
public and.endow it with the authority to manage that 
business on the basis of apartheid which is foreign to our 
Constitution. 
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| SUPREME COURT OF THE UNITED STATES 


| No. 68,—Oovoner a Tena, calies 


: 


Nathaniel Wright: et al., 
" Petitioners, ' ‘ 

ye ; 
ae “of Georgia, 


Jon. Writ of Cogtiorari ~ to the- 
» Supreme Court of the State 
of cere: 


(May 20, 1963.] 


Mr. CuieF Justice Warren delivered the opinion of 
the Court. 


Petitioners, six young Negroes, were convicted of 
breach of the peace for peacefully playing basketball in 
& public park in Savannah, Georgia, on the early after- 
noon of Monday, January 23, 1961. ‘The record is devoid 
of evidence of any activity which a breach of the peace 
. statute might be thought to punish. Finding that there 
is no adequate state ground to bar review by this Court 
and that the convictions are violative of due process of 
law secured by the Fourteenth Amendment, we hold that 
the judgments below must be reversed. 

“Only four witnesses testified at petitioners’ trial: the 
two arresting officers, the city recreational superintendent, 
and a sergeant of police. All were prosecution witnesses. 
No witness contradicted any testimony given by any other 
witnesses. On the day in question the petitioners were 
playing in a basketball court at Daffin Park, Savannah, 
Georgia. The park is owned and operated by the city 
for recreational purposes, is about 50 acres in area, and 
is customarily used only by whites. A white woman 
notified the two police officer witnesses of the presence of 
petitioners in the park. They investigated, according to’ 
one officer, “because some colored people were playing 
in the park. I did not ask this white lady how old these 
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people were. As soon as I found out these were colored 

people I: immediately went there.”: The officer also con- 
ceded that “I have never made previous arrests in Daffin 
Park because people played: basketball there... .. I 
arrested: these people for playing. basketball in Daffin 
Park. One reason was because they were negroes. I 
‘observed the conduct of these people, when they were on 
the basketball Court and they were doing nothing besides 
playing basketball, they. were just normally playing 
basketball, and none of the children from the schools 
were there at that particular time.” The other officer ad- 
mitted that petitioners “were not necessarily creating any 
disorder, they were just ‘shooting at the goal,’ that’s all 
they were doing, they wasn’t disturbing anything.” Pe- 
titioners were neat: and_we dressed. Soni the 


reached the Se x: ow: 
aid not know whether the basketball court was reserved 
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for a particular age group and did not know the rules of 
the City Recreational Department. It was conceded at 
the trial that no signs were posted in the park indicating 
what areas, if any, were reserved for younger children at 
particular hours. In oral argument before this Court 
it was conceded that the regulations of the park were 
not printed. 

The accusation charged pétitioners with assembling 
“for the purpose of disturbing the public peace... . .” 
and not dispersing at the command of the officers. The 
jury was charged, with respect to the offense itself, only 
in terms of the accusation and the statute. Upon con-~ 
viction five petitioners were sentenced to pay a fine of 
$100 or to serve five months in prison. Petitioner Wright 
was sentenced to pay a fine of $125 or to serve six months 
in prison. 

Petitioners’ principal contention in this Court is that 
the breach of the peace statute did not give adequate 
warning that their conduct violated that enactment in 
derogation of their rights. under the Due Process Clause 
of the Fourteenth Amendment of the Constitution of the 
United States. This contention was plainly raised at the 
trial, both in a demurrer to the accusation and in motions 
for a new trial, and was pressed on appeal to the Georgia 
Supreme Court. Both the demurrer and new trial mo- 
tions raised a number: of other issues. The Georgia 
Supreme Court held that error in the denial of the motions 
for a new trial could not be considered because it was not 
properly briefed on the appeal. But the court neverthe- 


1 The statute, Ga. Code Ann., 1953, § 26-5301 provides: 

“Unlawful Assemblies—Any two or more persons who shall assemble 
for the purpose of disturbing the public peace or committing any 
unlawful act, and shall not disperse on being commanded to do so 
by a judge, justice, sheriff, constablé, coroner, or other peace officer, 
shall be guilty of a misdemeanor.” 
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less seemed to pass upon the claim because it had been 
raised in the demurrer,” and affirmed the convictions. 217 
Ga. 453, 122 §. E. 2d 737. Certiorari was granted. 370 
U.S. 935. 

Since there is some question as to whether the Georgia 
Supreme Court considered petitioners’ claim of vagueness 


2 The Georgia court refused to consider two of the constitutional! 
claims asserted in the demurrer. But these allegations charged only 
unconstitutional administration of the statute. It is well settled in 
Georgia that the constitutionality of the statute upon which the 
charge is based may be attacked by demurrer. The Georgia Supreme 
Court, over 65 years ago, held that “[u]nder the general demurrer 
{to the accusation] the constitutionality of the law under which the 
accused was arraigned is brought into question.”. Newman v. State, 
101 Ga. 534, 536, 28 S. E. 1005 (1897). This rule was later qualified 
to require the defendant to set out the ground of his attack with 
particularity in the demurrer. See, e. g., Henderson v. Georgia, 123 
Ga. 465, 466, 51 S. E. 385, 386. In numerous cases it has been 
assumed that a constitutional objection on the ground of vagueness 
may properly be made by demurrer. Teague v. Keith, 214 Ga. 853, 
108 S. E. 2d 489; Harris v. State, 191 Ga. 243, 12S. E. 2d 64; Carr 
v. State, 176 Ga. 747, 169 S. E. 201; Dalton v. State, 176 Ga. 645, 
169 S. E. 198; Carr y. State, 176 Ga. 55, 166 S. E. 827, 167 S. E. 103; 
Hughes v. State Board of Medical Examiners, 162 Ga. 246, 134 8. E. 
42. See also, Henderson v. State, 113 Ga. 1148, 39 S. E. 446. In 
other cases the Georgia Supreme Court has held that certain pro- 
-cedures, other than & demurrer, do not constitute the proper method 
to attack the constitutionality of the statute upon which the charge 
or claim was based. In each of these cases the Georgia court specifi- 
cally stated that a demurrer would constitute a proper procedural 
device. Eaves v. State, 118 Ga. 749, 758, 39-8. E. 318, 321; Boswell 
v. State, 114 Ga. 40, 41, 39 S. E. 897; Hendry v. State, 147 Ga. 260, 
265, 93 S. EB. 413, 415; "Starling v. State, 149 Ga. 172, 99 S. E. 619; 
Savannah Elec. Co. v. Thomas, 154 Ga. 258, 113 S. E. 806; Moorev. 
State, 194 Ga. 672, 22 8. E.-2d 510; Stone v. State, 202 Ga. 203, 42 
8. E. 2d 727; Loomis v. State, 203 Ga. 394, 405, 47 S. E. 2d 58, 64; 
Flynt v. Dumas, 205 Ga. 702, 54 8. E. 2d 429; Corbin v. State, 212 
Ga. 231, 91 S. E. 2d 764; Renfroe v. Walhes 214 Ga. 685, 107 8. E. 
2d 225. 

Respondent does not argue that an ditecunte: state gtounds exists 
insofar as petitioners’ claim of vagueness was raised in the demurrer. 
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to have been properly raised in the demurrer,’ we prefer 
to rest our jurisdiction upon a firmer foundation. We 
hold, for the reasons set forth hereinafter, that there was 
no adequate state ground for the Georgia court’s refusal 
to consider error in the denial of petitioners’ motions for 


a new trial. 
I, 


A commentator on Georgia procedure has concluded 
that “[p]Jrobably no phase of pleading in Georgia is 
fraught with more technicalities than with respect to 
raising constitutional issues.” ‘ Examination of the Geor- 
gia cases bears out this assertion. In an extraordinary 
number an attempt to raise constitutional issues has been 
frustrated by a holding that the question was not properly 
raised or pursued. But “[w]hatever springes the State 
may set for those who are endeavoring to assert rights 
that the State confers, the assertion of federal rights, when 
plainly and reasonably made, is not to be defeated under 
the name of local practice.” Davis v. Wechsler, 263 U.S. 
22,24. See also Cove v. Griffith, 266 U.S. 32; Stromberg 
v. California, 283 U. S. 353; Terminiello v. Chicago, 
337 U. S. 1; Staub v. City of Baxley, 355 U. S. 3138; 
N. A. A. C. P, v. Alabama, 357 U.S. 449. 

In this case the Georgia Supreme Court held that error 
in the denial of the motions fer a new trial could not be 
considered because “[t)here was no argument, citation 
of authority, or statement that [the grounds for reversal 
stated in the new trial motions] ... were still relied 
upon.” The court found “the applicable rule, as laid 
down in Henderson v. Lott, 163 Ga. 326 (2) (186 SE 


1 The question arises because of the Georgia rule against speaking 
demurrers, i. e., demurrers which rely upon facts not stated in the 
accusation. Though the demurrer itself (in stating the claim of 
vagueness) did not set forth new fnets, petitioners’ constitutional 
claim is established only by considering the State’s evidence in 
connection with the accusation and the statute. 

* Loverett, Georgia Practice and Procedure (1957), 38. 


CIVIL RIGHTS-—PUBLIC ACCOMMODATIONS 


403), [to be] ... : ‘Assignments of error not insisted 
upon by counsel in their briefs or otherwise will be treated 
by this Court as abandoned. A mere recital in briefs of 
the existence of an assignment of error, without argument 
or citation of authorities in its support, and without a 
statement that it is insisted upon by counsel, is insufficient 
to save it from being treated as abandoned.’” 217 Ga., 
at 454-455; 122 S. I. 2d, at 740. Presumably the court 
was restating the requirements of § 6-1308 of the Georgia 
Annotated Code of 1935. That section provides: “All 
questions raised in the motion for new trial shall be con- 
sidered by the appellate court except where questions so 
raised are expressly or impliedly abandoned by counsel 
either in the brief or upon oral argument. A general in- 
sistence upon all the grounds of the motion shall be held 
to be sufficient.” 

To ascertain the precise holding of the Georgia court 
we must examine the brief which the petitioners submitted 
in connection with their appeal. It specifically assigned 
as error the overruling of their motions for a new trial. 
And in the section of the brief devoted to argument it was 
stated: 

“Plaintiffs-in-Error had assembled for the purpose 
of playing basketball and were in fact only play- 
ing basketball in a municipally owned park, accord- 
ing to the State’s own evidence. Nevertheless, 
they were arrested and convicted under the said 
statute which prohibited assemblies for the purpose 
of ‘disturbing the public peace or committing any 
unlawful act.’ Where a statute is so vague as to 
make criminal an innocent act, a conviction under 
it cannot be sustained. AMfurray Winters v. New 
York, 333 U.S. 507... . Plaintiffs-in-Error could 
not possibly have predetermined from the wording of 
the statute that it would have punished as a mis- 
demeanor an assembly for the purpose of playing 
basketball.” 
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Obviously petitioners did infact argue the point which 


they press in this Court. -Thus the holding of the Georgia 


court must not have been that the petitioners abandoned 
their argument but rather that'the argument could not 
be considered because it was not explicitly identified in 
the brief with the motions for & new trial. In short the 
Georgia court would require the petitioners to say some- 
thing like the following at the end of the paragraph quoted 
above: “A fortiori it was error for the trial court to over- 
rule the motions for a new trial.” As was said in a sim- 
ilar case coming to us from the Georgia courts, this 
“would be to force resort to an arid ritual of meaningless 
form.” Staub v. City of Baxley, supra, at 320. The 
State may not do that here any more than it could in 
Staub. Here, as in Staub, the state ground is inadequate. 
Its inadequacy is especially apparent because no prior 
Georgia case which respondent has cited nor which we 
have found gives notice of the existence of any require- 
ment that an argument in a brief be specifically identified 
with a motion made in the trial court. “[A] local pro- 
cedural rule, although it may now appear in retrospect to 
form part of a consistent pattern’ of procedures... , 
cannot avail the State here, because petitioner[s} could 
not fairly be deemed to have been apprised of its existence. 
Novelty in procedural requirements cannot be permitted 
to thwart review in this Court... .” N. A.A. CG. P. 
v. Alabama, supra, at 457. We proceed to a considera- 
tion of the merits of petitioners’ constitutional claim. 


II. 


Three possible bases for petitioners’ convictions are sug- 
gested. First, it is said that failure to obey the command 
of a police officer constitutes a traditional form of breach 
of the peace. Obviously, however, one cannot be pun- 
ished for failing to obey the command of an officer if that 
command is itself violative of the Constitution. The 
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command of the officers in this case was doubly a violation 
of petitioners’ constitutional rights, It was obviously 
based, according to the testimony of the arresting officers 
themselves, upon their intention to enforce racial discrim- 
ination in the park. For this reason the order violated the 
Equal Protection Clause of the Fourteenth Amendment. 
See New Orleans Park Improvement Assn. v. Detiege, 
358 U.S. 54, affirming 252 F. 2d 122. The command was 
also violative of petitioners’ rights because, as will be seen, 
the other asserted basis for the order—the possibility of 
disorder by others—could not justify exclusion of the 
petitioners from the park. Thus petitioners could not 
constitutionally be convicted for refusing to obey the 
officers. If petitioners were held guilty of violating the 
Georgia statute because they disobeyed the officers, this 
case falls within the rule that a generally worded statute 
which is construed to punish conduct which cannot con- 
stitutionally be punished is unconstitutionally vague 
to the extent that it fails to give adequate warning of the 
boundary between the constitutionally permissible and 
constitutionally impermissible applications of the statute. 
Cf. Winters v. New York, 333 U. S. 507; Stromberg v. 
California, 283 U.S. 359; see also Cole v. Arkansas, 333 
U.S. 196. 

Second, it is argued that petitioners were guilty of a 
breach of the peace because their activity was likely to 
cause a breach of the peace by others. The only evidence 
to support this contention is testimony of one of the 
police officers that “The purpose of asking them to leave 
was to keep down trouble, which looked like to me might 
start-—-there were five or six cars driving around the 
park at the time, white people.” But that officer also 
stated that this “was [not] unusual traffic for that time 
of day.” And the park was 50 acres in area. Respondent 
contends the petitioners were forewarned that their con- 
duct would be held to violate the statute. See Samuels v. 
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State, 103 Ga. App. 66, 118 S. E. 2d 231. But it is’suffi- 
cient to say again that a generally worded statute, when 
construed to punish conduct which cannot be constitu- 
tionally punished, is unconstitutionally vague. And the 
possibility of disorder by others cannot justify exclusion 
of persons from a place if they otherwise have a consti- 
tutional right (founded upon the Equal Protection Clause) 
tobe present. Taylor v. Louisiana, 370 U.S. 154; Garner 
v. Louisiana, 368 U. S. 157, 174: see also Buchanan v. 
Warley, 245 U. S. 60, 80-81. 

Third, it is said that the petitioners were guilty of a 
breach of the peace because a park rule reserved the 
playground for the use of younger people at the time. 
However, neither the existence nor the posting of any 
such rule has been proved. Cf. Lambert v. California, 
355 U. S. 225, 228. The police officers ‘did not inform 
them of it because they had no: knowledge of any such 
tule themselves.. Furthermore, it is conceded that there 
was no sign or printed regulation which would give notice 
of any such rule. 

Under any view of the facts alleged'to constitute the 
violation it: cannot be maintained that petitioners had 
adequate notice that their-conduct was prohibited’ by 
the breach of the peace statute. It is well established 
that a conviction under a criminal enactment which does 
not give adequate notice that the conduct charged is pro- 
hibited is violative of due process. Lanzetta v. New Jer- 
sey, 306 U. S. 451; Connally v. General Construction Co., 
269 U. S. 385; United States v. Cohen Grocery Co., 255 
U.S. 81; see also United States v. National Dairy Products 
Corp.,'372 U.S. 29. 

a Reversed. 
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SUPREME COURT OF THE UNITED STATES 


No. 71.—Octoser Term, 1962. 


James Richard. Peterson, On Writ of Certiorari to the 

" : Supreme Court of South 

City of Greenville. Carolina. 
[May 20, 1963.] 


Mr. Curer Justice WARREN delivered the opinion of 
the Court. ' 

The petitioners were convicted in the Recorder’s Court 
of the City of Greenville, South Carolina, for violating 
the trespass statute of that State.* Each was sentenced 
to pay a fine of $100 or in lieu thereof to serve 30 days in 
jail. An appeal to the Greenville County Court was dis- 
missed, and the Supreme Court of South Carolina af- 
firmed. 239 S. C. 298, 122 S. E. 2d 826. We granted 
certiorari to consider the substantial federal questions 
presented by the record. 370 U.S. 935. 

The 10 petitioners are Negro boys and girls who, on 
August 9, 1960, entered the S. H. Kress store in Green- 
ville and seated themselves at the lunch counter for the 


*8. C. Code, 1952 (Cum. Supp. 1960), § 16-388: 

“Entering premises after warned not to do s0 or failing to leave 
after requested. 

“Any person: 

“(1) Who without legal cause or good excuse enters into the dwell- 
ing house, place of business or on the premises of another person, 
after having been warned, within six months preceding, not to do so or 

(2) Who, having entered into the dwelling house, place of business 
or oa the premises of another person without having been warned 
within six months not to do s0, and fails and refuses, without good 
cause or excuse, to leave immediately upon being ordered or requested 
to do so by the person in possession, or his agent or representative, 
Shall, on conviction, be fined not more than one hundred dollars, or 
be imprisoned for not more than thirty days.” 
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purpose, as they testified, of being served. When the 
Kress manager observed the petitioners sitting at the 
counter, he “had one of [his] . . . employees call 
the Police Department and turn off the lights and state 
the lunch counter was closed.” A captain of pclice and 
two other officers responded by proceeding to the store in‘a 
patrol car where they were met by other policemen and 
two state agents who had preceded them there. In the 
presence of the police and the state agents, the manager 
“announced that the lunch counter was being closed and 
would everyone leave” the area. The petitioners, who 
had been sitting at the counter for five minutes, remained 
seated and were promptly arrested. The boys were 
searched, and both boys and girls were taken to police 
headquarters. 

The manager of the store did not request the police to 
arrest petitioners; he asked them to leave because inte- 
grated service was “contrary to local customs” of segre- 
gation at lunch counters and in violation of the following 
Greenville City ordinance requiring separation of the 
races in restaurants: 


“It shall be unlawful for any person owning, 
managing or controlling any hotel, restaurant, cafe, 
eating house, boarding house or similar establish- 
ment to furnish meals to white persons and colored 
persons in the same room, or at the same table, or 
at the same counter; provided, however, that meals 
may be served to white persons and colored persons 
in the same room where separate facilities are fur- 
nished. Separate facilities shall be interpreted to 
mean: 

“(a) Separate eating utensils and separate dishes 
for the serving of food, all of which shall be distinctly 
marked by some appropriate color scheme or other- 
wise; | 
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“(b) Separate tables, counters or booths; 

“(c) A distance of at least thirty-five feet shall be 
maintained between the area where white and colored 
persons are served; 

“(d) The area referred to in subsection (c) above 
shall not be vacant but shall be occupied by the usual 
display counters and merchandise found in a business 
concern of 4 similar nature; 

“(e) A separate facility shall be maintained and 
used for the cleaning of eating utensils and dishes 
furnished the two races.” Code of Greenville, 1953, 
as amended in 1958, § 31-8. 


The manager and the police conceded that the peti- 
tioners were clean, well dressed, unoffensive in conduct, 
and that they sat quietly at the counter which was de- 
signed to accommodate 59 persons. The manager de- 
scribed his establishment as a national chain store of 15 
or 20 departments, selling over 10,000 items. He stated 
that the general public was invited to do business at the 
store and that the patronage of Negroes was solicited in 
all departments of the store other than the lunch counter. 

Petitioners maintain that South Carolina has denied 
them rights of free speech, both because their activity was 
protected by the First and Fourteenth Amendments and 
because the trespass statute did not require a showing 
that the Kress manager gave them notice of his authority 
when he asked them to leave. Petitioners also assert that 
they have been deprived of the equal protection of the 
laws secured to them against state action by the Four- 
teenth Amendment. We need decide only the last of the 
questions thus raised. 

The evidence in this case establishes beyond doubt that 
the Kress management’s decision to exclude petitioners 
from the lunch counter was made because they were 
Negroes. It cannot be disputed that under our decisions 
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“Private conduct abridging individual rights dues no vio- 
lence to the Equal Protection Clause unless to some signifi- 
cant extent the state in any of its manifestations has been 
found to have become involved in it.” Burton v. Wil- 
mington Parking Authority, 365 U. S. 715, 722; Turner 
v. City of Memphis, 369 U. S. 350. 

It cannot be denied that here the City of Greenville, an 
agency of the State, has provided by its ordinance that 
the decision as to whether a restaurant facility is to be 
operated on a desegregated basis is to be reserved to it. 
When the State has commanded a particular result it has 
saved to itself the power to. determine that result and 
thereby “to a significant extent” has “become involved” 
in, and in fact, has removed that decision from the 
sphere of private choice. It has thus effectively deter- 
mined that a person owning, managing or controlling an 
eating place is left with no choice of his own but must 
segregate his white and Negro patrons. The Kress man- 
agement, in deciding to exclude Negroes, did precisely 
what the city law required. 

Consequently these convictions cannot stand, even as- 
suming, as respondent contends, that the manager would 
have acted as he did independently of the existence of the 
ordinance. The State will not be heard to make this con- 
tention in support of the convictions. For the convictions 
had the effect, which the State cannot deny, of enforcing 
the ordinance passed by the City of Greenville, the agency 
of the State. When a state agency passes a law com- 
pelling persons to discriminate against other persons be- 
cause of race, and the State’s criminal processes are 
employed in a way which enforces the discrimination 
mandated by that law, such a palpable violation of the 
Fourteenth Amendment cannot be saved by attempting 
to separate the mental. urges of the discriminators. : 


Reversed. 


SUPREME COURT OF THE UNITED STATES 
Nos. 71, 58, 66, 11 anp 67.—Ocroper Term, 1962. 


games Richard Peterson, et al., ’1On Writ of Certiorari to 


Petitioners, the Supreme Court of 


71 v. : 
City of Greenville. South Carolina. 


Rudolph Lombard et 4l., )o, writ of Certiorari to 


power the Supreme Court of 


State of Pink: the State of Louisiana. 


Bo cel al. On Writ of Certiorari to 
» the Court of Appeals of 
the State of Alabama. 


City of Birmingham. 
John Thomas Avent et al., )On Writ of Certiorari to 


Feaucners the Supreme Court of 
11 _ the State of North Car- 
State of North Carolina. |  olina. 
F. L. Shuttlesworth and ° 
On Writ of Certiorari to 
‘5 C. Billups, eee the Court of Appeals of 
the State of Alabama. 


City of Birla 
[May 20, 1963.] 


Mr. Justice Haruan, concurring in the result in No. 71, 
and dissenting in whole or in part in Nos, 58, 66, 11, and 
67, 
These five racial discrimination cases, and No. 68, 
Wright v. Georgia (ante, p. —) in which I join the opin- 
ion of the Court, were argued together. Four of them 
arise out of “sit-in” demonstrations in the South and in- 
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volve convictions of Negro students' for violations of 
criminal trespass laws, or similar statutes, in South Caro- 
lina (Peterson, ante, p. ——), Louisiana (Lombard, ante, 
p. —), Alabama (Gober, ante, p. ——), and North Caro- 
lina (Avent, ante, p. ——) respectively. Each of these 
convictions rests on state court findings, which in my 
opinion are supported by evidence, that the several peti- 
tioners had refused to move from “white” lunch counters 
situated on the premises of privately owned department 
stores after having been duly requested to do so by the 
management. The other case involves the conviction of 
two Negro ministers for inciting, aiding, or abetting 
criminal trespasses in Alabama (Shuttlesworth, ante, p. 

In deciding these cases the Court does not question the 
long-established rule that the Fourteenth Amendment 
reaches only state action. Civil Rights Cases, 109 U.S. 3. 
And it does not suggest that such action, denying equal 
protection, may be found in the mere enforcement of tres- 
pass laws in relation to private business establishments 
from which the management, of its own free will, has 
chosen to exclude persons of the Negrorace.* Judicial en- 
forcement is of course state action, but this is not the end 
of the inquiry. The ultimate substantive question is 
whether there has been “State action of a particular char- 
acter” (Civil Rights Cases, supra, at 11)—whether the 
character of the State’s involvement in an arbitrary dis- 
crimination is such that it should be held responsible for 
the discrimination. 

This limitation on the scope of the prohibitions of the 
Fourteenth Amendment serves several vital functions in 


1 Except for one white student who participated in a demonstration. 
Lombard, ante, p. —. 

‘2 Jt is not nor could it well be suggested that general admission 
of Negroes to the stores prevented the management from excluding 
them from service at the white lunch counters. 
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our system. Underlying the cases involving an alleged 
denial of equal protection by ostensibly private action is 
a clash of competing constitutional claims of a high order: 
liberty and equality. Freedom of the individual to 
choose his associates or his neighbors, to use and dispose 
of his property as he sees fit, to be irrational, arbitrary, 
capricious, even unjust in his personal relations are things 
all entitled to a large measure of protection from govern- 
mental interference. This liberty would be overridden, 
in the name of equality, if the strictures of the Amend- 
ment were applied to governmental and private action 
without distinction. Also inherent in the concept of state 
action are values of federalism, a recognition that there 
are areas of private rights upon which federal power 
should not lay a heavy hand and which should properly 
be left to the more precise instruments of local authority. 

My differences with the Court relate primarily to its 
treatment of the ‘state action issue and to the broad 
strides with which it has proceeded in setting aside the 
convictions in all of these cases. In my opinion the cases 
call for discrete treatment and results. 


I, 
Tue Prrerson Case (No. 71). 


In this case, involving the S. H. Kress store in Green- 
ville, South Carolina, the Court finds state action in viola- 
tion of the Fourteenth Amendment in the circumstance 
that Greenville still has on its books an ordinance (ante, 
p- —) requiring segregated facilities for colored and 
white persons in public eating places. It holds that the 
mere existence of the ordinance rendered the State’s en- 
forcement of its trespass laws unconstitutional, quite 
irrespective of whether the Kress decision to exclude these 
petitioners from the white lunch counter ‘was actually 
influenced by the ordinance. The rationale is that the 
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State, having compelled restaurateurs to segregate their 
establishments through this city ordinance, cannot be 
heard to say, in enforcing its trespass statute, that Kress’ 
decision to segregate was in fact but the product of its 
own untramelled choice. This is said to follow because 
the ordinance removes the operation of segregated or 
desegregated eating facilities “from the sphere of private 
choice” and because “the State’s criminal processes are 
employed in a way which enforces” the ordinance. Ante, 
This is an alluring but, in my view, a fallacious propo- 
sition. Clearly Kress might have preferred for reasons 
entirely of its own not to serve meals to Negroes along 
with whites, and the dispositive question on the issue of 
state action thus becomes whether such was the case, or 
whether the ordinance played some part inthe Kress 
decision to segregate. That is a question of fact. 
Preliminari , Ido not understand the Court to suggest 
that the otdinance’s- removal of the right to operate a 
segregated restaurant “from the sphere of private choice” 
renders the private restaurant owner. the agent of the 
State, such that his operation of a scgregated facility 
ipso facto becomes the act of the State. Such a theory 
might well carry the consequence that a private person 
so operating his restaurant would be subject to a Civil 
Rights, Act suit on the part of an excluded Negro for 
unconstitutional action taken under color of state law (of, 
Monroe v. Pape, 365 *1. 8. 167)—an incongruous result 
which I would be loath to infer that the Court intends. 
ress is of course a purely private enterprise. It isin no 
sense “the repository of state power,” Home Tel. & Tel. Co. 
v, Los Angeles, 227 U.S. 278, 286, and this segregation or- 
dinance no more makes Kress the agent or delegate of the 
State than would any other prohibitory measure affecting 
the conduct of its business.. ‘The Court uae not neste 
anything to the contrary. . a ~ 
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The majority’s approach to the state action issue is 
in my opinion quite untenable. Although the right of 
& private restaurateur to operate, if he pleases, on a segre- 
gated basis is ostensibly left untouched, the Court in 
truth effectually deprives him of that right in any State 
where a@ law like this Greenville ordinance continues to 
exist. For a choice that can be enforced only by resort 
to “self-help” has certainly become a greatly diluted right, 
if ithhas not indeed been totally destroyed. | 

An individual’s right to restriot the use of his property, 
however unregenérate ‘a particular exercise of that right 
may be thought, lies beyond the reach of the Fourteenth 


*In Truaz the Court, in finding state action in violation of the 
Fourteenth Amendment, relied on the evidence showing that an alien 
employee had been discharged by his employer solely because of the 
latter's fear of criminal penalties for noncompliance with a state 
statute prohibiting the employment of more than a certain number 
of aliens, The Court stressed the importance of “the freedom of 


the employer to exercise his judgment without illegal interference or. 


compulsion...” Id.,'‘at 88. (Emphasis added.) 
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which the Court lays down reflects insufficient reckoning 
with the course of history. 

It is suggested that requiring proof of the effect of such 
laws in individual instances would involve “attempting to 
separate the mental urges of the discriminators” (ante, 
p: —). But proof of state of mind is not a novel con- 
cept in the law of evidence, see 2 Wigmore, Evidence (3d 
ed. 1940), §§ 385-393, and such a requirement presents no 
special barriers in this situation. The mere showing of 
such an ordinance would, in my judgment, make out a 
prima facie case of invalid state action, casting on the 
State the burden of proving that the exclusion was in 
fact the product solely of private choice. In circum- | 
stances like these that burden is indeed a heavy one. 
This is the rule which, in my opinion, even-handed con- 
stitutional doctrine ‘and recognized evidentiary rules dic- 
fate. Its application here ealls for reversal of these 
convictions. 

’ At the trial existence of the’ Greenville segregation ordi- 
nancs was shown and the city adduced no rebutting 
evidence indicating that the Kress’ manager’ 8 decision to 
exclude these ‘petitioners from the white lunch counter 
was ‘wholly the prodist of private choice. All doubt on 
that score is indeed removed by the store manager’s own 
testimony. Asked for the reasons for his action, he said: 
“It’s contrary to local custom and its also the ordinance 
that has been discussed” (quite evidently referring to the 
segregation | ordinance). (Emphasis added.) This ‘suf- 
fices to establish state action, and leads me to join in the 
judgment of the Court. 


Tt. 
. Tue LoMpaRD Case (No. 58). 


In this case, involving “sit-ins” at the McCrory store 
in New Orleans, Louisiana, the: Court carries its state 
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action rule @ step further.” Neither Louisiana nor New 
Orleang’ has any statute or ordinance requiring segregated 
eating facilities. Yn this instance'staté action is found in 
the public ‘Anriguncements ‘ of tlie’ ‘Stiperintendent’ of 
Police and the Mayor of New’ ‘Orleans, set forth in’ the 
Court’s opinion (ante, p. —), which were issiied shortly 
after “sit-in” demonstrations had first begun in the city. 
Treating these announcements as the equivalent of a city 
ordinanee, the Court holds that they served to make the 
State's employment of its “trespass” statute against these 
petitioners unconstitutional, again without regard to 
whether or nog, their exclusion by.McCrory was. in fact 
inflyenced i in any way by these, announcements. 

In addition to what has already been said in criticism 
of the Peterson ruling, there are two further factors that 
make the Court’s theory even more untenable in this case. 

1, The announcements of the Police Superintendent 
and the Mayor cannot well be compared with a city ordi- 
nance commanding segregated eating facilities. - Neither 
announcement was’ addressed. to restaurateurs in partic- 
ular, but to‘the citizenry generally. They did not press 
‘private proprietors to segregate eating facilities; rather 
they in ‘effect simply urged‘ Negroes and whites not: to 
insist on nonsegregated service in places where segregated 
service obtained. ‘In short, so far-as this record shows, 
had the McCrory store chosen to' serve these petitioners 
along with whites it could have done so free of any 
sanctions or official constraint. 

‘2, Thé Court seems to take the two’announcements as 
an attempt on the patt of the Police, Superintendent ‘and 
the Mayor to perpetuate segregation . in New, Orleans, T 
think they are more properly read as an effort’ ‘by these 
two officials to preserve the peace in what they might rea: 
sonably have regarded as a highly charged atmosphere: 
That seems to me the fair tenor of their exhortations. 
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If there were nothing more to this case, I would vote 
to affirm these convictions for want of a sufficient show- 
ing of state action denying equal protection. There is, 
however, some evidence in the record which might indi- 
cate advance collaboration between the police and 
McCrory with respect to these episodes. The trial judge 
refused to permit defense counsel to pursue inquiry along 
this line, although counsel had made it perfectly clear 
that his purpose was to establish official participation in 
the exclusion of his clients by the McCrory store. I think 
the shutting off of this line of inquiry was prejudicial 
error. 

For this reason I would vacate the judgment of the 
state court and remand the case for a new trial so that the 


. issue of state action may be properly explored. 


ITI, 
THe Goper Case (No. 66). 


This case concerns “sit-ins” at five different department 
stores in Birmingham, Alabama. . Birmingham has an 
ordinance requiring segregated facilities in public eating 


- places.‘ | 


It is first necessary to consider whether this ordinance 
is properly before us, a question not dealt with in this 
Court’s per curiam reversal. The Alabama Court of Ap- 
peals refused to consider the effect of the ordinance on 


petitioners’ claim of denial of equal protection, stating 


General City Code of Birmingham (1944), §369: “It shall be 
unlawful to conduct a restaurant or other place for the serving of 
food in the city, at which white and colored people are served in the 
same room, unless such white and colored persons are effectually 
separated by a solid partition extending from the floor upward to a 
distance of seven feet or higher, and unless a separate entrance from 
the street is provided for each compartment.” 
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that “there is no question presented in the record before 
us, by the pleading, of any statute or ordinance requiring 
the separation of the races in restaurants. The prosecu- 
tion was for a criminal trespass on private property.” 
133 So. 2d, at 701. 

This, on the one hand, could be taken to mean that the 
Birmingham ordinance was not properly before the Court 
of Appeals because it had not been specially pleaded as a 
defense. We would then be faced with the necessity of 
deciding whether such a state ground is adequate to pre- 
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clude our consideration of the significance of the ordi- | 


nance. In support of the view that such a ground exists 
respondent refers us to Alabama Code (1958), Tit. 7, 
§ 225, requiring matters of defense to be pleaded specially 
in a civil caso,® and to the statement of the Court of Ap- 
peals that “[t]his being an appeal from a conviction for 
violating a oity ordinance, it is quasi criminal in nature, 
and subject to rules governing civil appeals,” 133 So. 2d, 
at 699. 

On the other hand, in view of the last sentence in the 
Court of Appeals’ statement—"The prosecution was for 
a criminal trespass on private property’—it may be that 
the court simply shared the apparent misapprehension of 
the trial judge as to the materiality of the segregation 
ordinance in a prosecution laid only under the trespass 
statute. This view of the matter is lent some color by 
the circumstance that, although Alabama Code (1958), 
Tit. 7, § 420 (1), rendered the ordinance judicially notice- 
able, the Court of Appeals’ opinion does not address itself 
at all to the question whether the ordinance, bearing as it 
did on the vital issue of atate action in this trespass prose- 


*“The defendant may plead more ve Gas one without unneces- 
- gary repetition; and, if he does not rely solely on a denial of the 


plaintiff’s cause of action, must plead specially the matter of defense.” 


* See the printed record In this Court, pp. 24-26. 
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cution, was in truth a “matter of defense” within the 
meaning of § 225." 

In this muddy posture of things it is impossible to say 
whether or not these judgments are supportable on an 
adequate and independent state ground. Because of this, 
and in light of the views I have expressed in the Peterson 
case (supra, pp. 3-6), two things are called for. First, the 
parties should be afforded an opportunity to obtain from 
the Alabama Court of Appeals a clarification of its pro- 
cedural holding respecting the Birmingham segregation 
ordinance. If the Court of Appeals holds that it is pro- 
cedurally foreclosed from considering the ordinance, the 
adequacy of such a state ground would then of cotirse be 
a question for this Court. Second, if the Court of Appeals 
holds that it is not foreclosed from considering the ordi- 
nance, there should then be a new trial so that the bearing 
of the ordinance on the issue of state action may be fully: 
explored. To these ends I would vacate the judgments 
below and remand the case to the Alabama Court of 
Appeals. 

WV. 


THe AVENT Case (No. 11). 


In this case it turns out that. the City of Durham, 
North Carolina, where these “sit-ins” took place, also 
had a restaurant segregation ordinance.’ In affirming 


t In this connection it is not at all clear that the state rules relating 
to civil actions apply to all phases of this prosecution. The Court 
of Appeals referred only to their application to appeals in this type 
of case, and it may be that the special pleading rule of § 225 does 
not apply in a trespass prosecution. . The. Alabama cases cited byi. 
the Court of Appeals, see 133 So. 2d, at 699, ehed no light on this 
question, and meapondent has not referred to any other’ relevant 
authority. 

® Code of Durham (1947), ce. 13, § 42: “In all licensed jektaiteants: ; 
public eating places and ‘weenie shops’ where persons of the white 
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these convictions the North Carolina Supreme Court evi- 
dently proceeded, however, on the erroneous assumption 
that no such ordinance existed. 1188S. E. 2d 47. 

In these circumstances I agree with the Court that the 
case should be returned to the State Supreme Court for 
further consideration. See Patterson v. Alabama, 204 
U. S. 600. But disagreeing as I do with the premises 
on which the case will go back under the majority’s opin- 
ion in Peterson, I must to that extent dissent from the 
opinion and judgment of the Court. 


‘2 
Tue SHutTtrieswortH Case (No. 67). 


This last of these cases concerns the Alabama convic- 
tions of two Negro clergymen, Shuttlesworth and Billups, 
for inciting, aiding, or abetting alleged violations of the 
criminal trespass ordinance of the City of Birmingham. 


On’ the premise that these two petitioners were charged 


with inciting, aiding, or abetting only the “sit-ins” in- 
volved .in the Gober case (ante, p.—), the Court, rely- 
ing on the unassailable proposition that “there can be no 
conviction for aiding and abetting someone to do an in- 
nocent act” (ante, p. —), holds that these convictions 
must fall in consequence of its reversal of those in the 
Gober case. The difficulty with this holding is that it is 
based on an erroneous premise. : Shuttlesworth and Bil- 
lups were not charged merely with inciting the Gober 


and colored races are permitted to be served with; and eat food, and 
are allowed to congregate, there shall be provided separate rooms 
for the separate accommodation of each race. ‘The partition between 
such rooms shall. be constructed of. wood, plaster or brick or like 
material, and shall reach from floor to the ceiling. Any person 
violating this section shall, upon conviction, pay a fine'of ten dollars 


and each day’s violation thereof shall constitute a separate and 


distinct offense.” . te 


215 


216 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


“sit-ins” but generally with inciting violations of the 
Birmingham trespass ordinance. And J do not think it 
can be said that the record lacks evidence of incitement 
of “sit-ins” other than those involved in Gober.’ Hence 
the Court’s reversal in Gober cannot well serve as the 
ground for reversal here. 

There are, however, other reasons why, in my opinion, 
these convictions cannot stand. As to Billups, the record 
shows that he brought one of the students to Shuttles- 
worth’s home and remained there while Shuttlesworth 
talked. But there is nothing to indicate Billups’ purpose 
in bringing the student, what he said to him, or even 
whether he approved or disapproved of what Shuttles- 
worth urged the students to do. A conviction so lacking 
in evidence to support the offense charged must fall under 
the Fourteenth Amendment. Thompson v. Louisville, 
362 U.S. 199. . 

On this score the situation is different with respect to 
Shuttlesworth. Given (1) the then current prevalence of 


* At the trial testimony was introduced showing that Gober and 
Davis (two of the 10 defendants in the Gober case), as well as “other 
persons” who. “were present ...in the Court room” when the 
defendants in the Gober case were tried for trespass, attended the 
meeting at Shuttlesworth’s house. There was also testimony that 
“other boys who attended the meeting” participated in “sit-ins” in 
Birmingham on the same day that the Gober “sit-ins” occurred. The 
record does not reveal whether the Gober defendants were the only 
persons who participated in the “sit-ins,” nor whether there were 
others who were incited by Shuttlesworth but who did not thereafter 
take part in “sit-in” demonstrations. The trial court’s statement 
that “you have here the ten students and the Court thinks they were 
misused and misled into a violation of a City Ordinance” was made 
in the course of sentencing the Gober defendants, not Shuttlesworth 
or Billups (the trials of both of these groups of defendants having 
been conducted seriatim by the same judge, who reserved sentencing 
until all trials had been completed). It was in no sense a finding of 
fact with respect to the crimes with which Shuttlesworth and Billups 
had been charged. 
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“sit-in” demonstrations throughout the South,’ (2) the 
commonly understood use of the phrase “sit-in” or “sit- 
down” to designate a form of protest which typically 
resulted in arrest and conviction for criminal trespass or 
other similar offense, and (3) the evidence as to Shuttles- 
worth’s calling for “sit-down” volunteers and his state- 
ment that he would get any who volunteered “out of 
jail,” I cannot say that it was constitutionally impermis- 
sible for the State to find that Shuttlesworth had urged 
the volunteers to demonstrate on privately owned prem- 
ises despite any objections by their owners, and thus | to 
engage in criminal ‘trespass. 

Nevertheless this does riot end the matter. The tres- 
passes which Shuttlesworth was conviéted of inciting may 
or may not have involved denials of equal’ protection, 
depending on the event of the “state action” issue. Cer- 
tainly one may not be convicted for inciting conduct 
which is not itself constitutionally punishable. And 
dealing as we are in the realm of expression, I do not think 
a State may punish incitement of activity in circum- 
stances where there is a substantial likelihood that such 
activity may be constitutionally protected. Cf. Garner 
v. Louisiana, 368 U. S. 157, 196-207 (concurring opinion 
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of this writer). To ignore that factor would unduly in- — 


hibit freedom of expression, even though criminal liability 
for incitement does not ordinarily depend upon the event 
of the conduct incited. 


10 See Pollitt, Dime Store Demonstrations: Events and Legal Prob- 
lems of First Sixty Days, Duke L. J. 315, 317-337 (1960). Appar- 
ently the state courts took judicial notice of such demonstrations in 
Alabama, which they evidently had the right to do. See, e. g., Green 
v. Mutual Benefit Health & Accident Assn., 267 Ala. 56, 99 So. 2d 694. 

11See Wechsler, Jones and Korn, The Treatment of Inchoate 
Crimes in the Model Penal Code of the American Law Jnstitute: 
Attempt, ete and Conspiracy, 61 Col. L. Rev. 571, 621-628 
(1961). 
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Were I able to agree with the Court that the existence 
of the Birmingham segregation ordinance without more 
rendered all incited trespasses in Birmingham immune 
from prosecution, I think outright reversal of Shuttles- 
worth’s conviction would be called for. But because of 
my different views as to the significance of such ordinances 


(supra, pp. 4-6), I believe that the bearing of this Bir- 


mingham ordinance on the issue of “substantiality” in 


Shuttlesworth’s case, no less than its bearing on “state 


action” in the Gober case, involves questions of fact which 
must first be determined by the state courts. I would 


therefore vacate the judgment as to Shuttlesworth and 


remand his ease for a new trial. , 
-These then are the results in these cases which in my 
view sound legal! principles require. . 
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“ity ot {Birmingham 


- [May 20, 1963. 1 


Mr. Saas Justice Waatien delivered the opinion of 
the Court. 


The: petitioners, both ‘Neaos sailed were tried sail 
convicted in the Birmingham, , Alabama, Recorder’s Court 
‘for aiding and abetting a violation’ of the city eriminal 
‘trespass ‘ordinatice: ‘The comiplatnt filed with reapedt ‘to 
‘Shattlesworth chatged: 


te teh? 


_Shutipeworth, -within twelve months. alors the be- 

_ ginning ‘of this prosecution, | and within the City, of 

” Baga or the police jurisdiction thereof, ‘did 

__ incite or aid or abet in the violation of an ordinance 
_ ..of the City, to-wit, Section 1436* of the General, 
_. City Code: of Birmingham of 1944, in that F. L. 
Shuttlesworth did incite or aid or abet another person 

to go or remain on the premises of another after being -- 
warned not to do 60, pontrary: to and i in violation of 


fs 
z 


te? Birmingham General City Code, 1044, § 1436 nares 

“After Warning—Any person who enters into the dwelling house, 

or goes or remains on the premises of another, after being warned not 

to do so; shall on conviction,;:be punished as provided in Section: 4, 

provided, that this Section shall not apply to police officers in the 
discharge of official duties.” 
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Section 824* of the General City Code of Birming- 
ham of 1944.” (Footnotes added.) 


An identical complaint was filed charging Billups. 


On appeal to the Circuit Court petitioners received a 
trial de novo and were again convicted. Petitioner Shut- 
tlesworth was sentenced to 180 days in jail‘at hard labor 
and a fine of $100. Petitioner Billups was sentenced to 
30 days and a fine of $25. On further appeal to the 
Alabama Court of Appeals the convictions were affirmed. 
—— Ala. App. —, 184 So. 2d 218, 215. The Alabama 
Supreme Court denied writs of certiorari. 134 So. 2d 214, 
215. Because of the grave constitutional questions 
involved, we granted certiorari. 370 U.S. 934. 

Though petitioners took separate appeals, they were 
jointly tried in the Circuit Court. The evidence is 
sketchy in character. Only one witness testified, a city 
detective who had listened to petitioners’ trial in the 
Recorder’s Court.’ The detective testified to his recollec- 
tion of the testimony of.two college boys whom (among 
others) petitioners were alleged to have incited to commit 
the criminal trespass. : 

These two boys were James E. Gober and James Albert 
Davis. They were convicted for criminal trespass in a 
separate proceeding subsequent to petitioners’ trial. In 
Gober v. City of Birmingham, infra, p. ——, decided this 
day, we hold on the authority of Peterson v. City of 
Greenville, ante, p. —, that the convictions of Gober and 
Davis are constitutionally invalid. The detective stated 


? Birmingham General City Code, 1944, § 824 provides: 

“It shall be unlawful for any person to incite, or aid or abet in, 
the violation of any law or ordinance of the city, or any provision of 
state law, the violation of which is a misdemeanor.” 

$ Petitioners objected to all of this testimony as hearsay and on 
constitutional grounds, but these objections were overruled. 
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that in the Recorder’s Court.Gober and Davis had testified 
as follows: 

‘James Gober and James Albert Davis, both Negro 
college students, went to the home of petitioner, Rev. 
Shuttlesworth, on March 80, 1960, where there were other 
college students. Petitioner, Rev. -Billups, drove Davis 
there, and Billups was present when Shuttlesworth asked 
for volunteers to participate in “sit-down demonstra- 
tions.” ‘ Gober “testified that in response to Rey. Shut- 
(esworth asking for volunteers to participate in the sit- 
down strikes that he volunteered to go to Pizitz at 10:30 
and take part in the sit-down demonstrations.” A list 
was made by someone, and Shuttlesworth announced he 
would get them out of jail. Gober and Davis participated 
in sit-down demonstrations on the following day as did 
others who were present. 

This is the sole evidence upon which the petitioners 
were convicted. There was no evidence that any of the 
demonstrations which resulted from the meeting were 
disorderly or otherwise in violation of law. 

Petitioners contend that there is no evidence to show 
guilt of the charged offense. See Garner v. Louisiana, 
368 U.S. 157; Thompson v. Louisville, 362 U.S. 199. We 
need not reach that question since there is a more com- 
pelling reason why these convictions cannot stand. 

Petitioners were convicted for inciting, aiding, and 
abetting a violation of the city trespass ordinance. The 
trespass “violation” was that committed by the peti- 
tioners in Gober v. City of Birmingham, 373 U. S. —.‘ 
Since the convictions in Gober have been set aside, it fol- 


*The trial court stated, “[YJou have the ten students and the 
Court thinks they were misused and misled into a violation of a 
C'ty Ordinance and has so ruled.” As we understand the record, 
these convictions were based upon the inciting of the 10 students who 
are the petitioners in Gober. 


28-063 O- 64 - pt, 2-15 
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lows that the present petitioners did not incite or aid 
and abet any crime, and that therefore their own convic- 
tions must be set aside. . 

It is generally recognized that there can be no convic- 
tion. for aiding and abetting someone to do an innocent 
act. See, e. g., Bdwards v. United States, 286 F. 2d 681 
(C; A. 5th Cir. 1960); Meredith v. United States, 238 F. 
2d 635 (C. A. 4th Cir. 195-); Colosacco v. United States, 
196 F. 2d 165 (C. A. 10th Cir. 105-); Karrell v. United 
States, 181 F, 2d 981, 985 (C. A. 9th Cir. 1950); Manning 
v. Biddle, 14 F. 2d 518 (C. A, 8th Cir. 1926); Kelley v. 
State, —— Fla. -——, 83 So. 909 (1920); Commonwealth v. 
Long, — Ky. —-, 58 S. W. 2d 524, 525 (1933); Cum- 
mings v. Commonwealth, 221 Ky. 301, —-, 208 S. W. 943, 
048 (1927); State v. St. Philip, 169 La. 468, 125 So. 451, 
452 (1920); State v. Haines, 51 La. Ann. 738, 25 So. 372 
(1899) ; Wages v. State, —— Miss. —, 49 So. 2d 246, 208 
(1950); State v. Cushing, —- Nev. —, 120 P. 2d 208, 
215 (1941); State v, Hess, —— Wis. —, 288 N. W. 275, 
277 (1939); cf. Langham v. State, 243 Ala. 664, —, 11 
So. 2d 131, 187 (1942). 

| : ; Reversed. 
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Thirteenth Amendment to the Constitution 
of the United States 


CONSUMMATION TO ABOLITION AND KEY TO 
THE FOURTEENTH AMENDMENT 


Jacobus tenBroek* 


Section 1, Nelther Slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
' within the United States, or any place subject to their jurisdiction. 
Section 2. Congress shall have power to enforce this article by appropriate 
legislation. g 
~The Thirteenth Amendment to the United States Constitution. 


[X78 political, social, economic and judicial history of the United 

States, the Thirteenth Amendment has had a minor, even an insignifi- 
cant part. Its history, subsequent to enactment, has never lived up to its 
historic proriitse’as the “grand yet simple declaration of the personal free- 
dom of all of the human race within the jurisdiction of this government.” 
Designed for the sweeping and basic purpose of sanctifying and. national- 
izing the right of freedom, few indeed, have successfully invoked it, Under 
its aegls, peonage—compulsory labor for debt—was uprooted as.a legal 
institution in New. Mexico by act of Congress passed in 1867. Later app i. 
cations of this statute and the Amendment have struck at state li.ws which, 
while appéaring:mérely to punish fraud among laborers, had the actual 
effect of punishing failure to pérform labor contracts and thus of peonizing 
the victims. Statutes of patie eh and Florida were nulll ed which 


- made it 4 criminal offense to obtain advances of money under a promise 
to perform labor but with intent to defraud and which further. made the 
failure to pe the labor prima facle evidence of the intent to defraud” 
‘Also nullified was an Alabama code provision under which additonal criml- 
‘nal prosecutions were available to keep a person already convicted of crime 
* University of California. This article in a somewhat altered form ly a portion of # book 
to be published during 1951. by the University of California Press.as TaxBacex, Tus Ann 
. Staveny Ontos or sme Fouarsentay Amewoments 1 
1 Mr, Justice Muler in Slaughter: House Cases, 16 Wall: $6 (US,1879). 02 tos 
“Pol : v. Willises U8. 4 (1943) 3 Taylor. v. Georgia, $18 U.S, 25 (1941) ) Balley 
¥. Alabama, 219 US: 219 (1911), ; : ne or ae 
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at labor to satisfy the demands of his employer who had patd his fine and 
costs.* This is the sum of the Amendment's bounty. The Amendment is not 
broad enough, the Supreme Court has held, to protect Negroes against 
being driven from their job by force and terror;* to prevent color discrimi. 
nations in the use of public conveyances, hotels and theaters;® to condemn 
covenants forbidding the transfer of land to persons of negro blood;® to 
- authorize Congress to punish those who “conspire... for the purpose of 

depriving... any person... of the equal protection of the laws or of equal 
privileges or immunities under the laws.” 

In reaching these rulings the Supreme Court has expressed and acted 
upon two central ideas. The first is a conception of what the Amendment 
denounces. In this view, it denounces “slavery and Involuntary servitude.” 
These terms, “‘all understand,” refer to “‘a condition of enforced compul. 
sory service of one to another.” They do not refer to the badges, incidents 
and indicta which historically accompanied the “condition of enforced com- 
pulsory service” and which were its vii supports and concomitants. Con- 
sequently, the Amendment which abolished slavery did not protect men In 
the rights which slavery denied. The deniat of these rights—the right to 
contract, sue, own property, enter the common callings of one’s choice, for 
example—though an inseparable incident to slavery was not what consti- 
tuted slavery. The second is a conception of the relationship of the Thir- 
teenth and Fourteenth Amendments and of the nature and province of each. 
According to this view, both Amendments are basically prohibitive in char- 
acter and therefore basically negative. They merely forbid the invasion of 
certain rights. The congressional enforcement power, appended to both 
Amendments, is limited to the obstruction and removal of such invasions. 
It does not extend to the affirmative protection of the rights the invasion of 
which fs forbidden. There, however, the comparison ends. The prohibition 
of the Thirteenth Amendment is absolute; that of the Fourteenth fs re- 
stricted to certain violators. Under the Thirteenth Amendment legislation 
may be “direct and primary” operating upon the acts of individuals whether 
sarictloned by state authority or not. Under the Fourteenth Amendment, 
legislation is confined to counteracting state laws and the actions of state 
officials. Finally, the freedom guaranteed by the Thirteenth Amendment is 
not nearly as comprehensive as the “liberty” safeguarded by the due pro- 
cess clause of the Fourteenth Amendment; nor does it include the privileges 
and immunities of citizens of the United States or the equal protection of 
the laws protected by the other two clauses of Section One of the Four- 
teenth Amendment. 

The purpose of this article fs to consider the historical correctness or 
incorrectness of these two ideas which, save for a brief perlod immediately 


8 Reynolds v. United States, 98 US, 145 (1879), 
' " @ Hodges v. United States, 203 U.S. 1 (1906). 

6 Civil Rights Cases, 109 US. 3 (1883). . 

© Corrigan v. Buckley, 271 US. 323 (1926), 

T United States v. Harris, 106 U.S. 629 (1883); Butler v. Perry, 240 U.S. 328 (1916)} 
- Robertson v. Baldwin, 168 U.S, 275 (1897). ee 
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following the adoption of the Amendment, have been repeatedly reaffirmed 
through seventy-five years of interpretation and now are dogmatically ac- 
cepted. The questions to be examined are: What were the historical pur- 
poses of the Thirteenth Amendment? Was its “inciting cause” solely the 
liberation of the enslaved Negroes? Was its intent merely to effect release 
from physical bondage or was it to abolish as well the badges and incidents 
of that bondage? Was the Thirteenth Amendment only the first step in a 
comprehensive three-step plan designed, first, through the Thirteenth 
Amendment, to abolish chattel slavery; second, through the Fourteenth 
Amendment, to restore the freed Negro to a condition of civil equality; and 
tiird, through the Fifteenth Amendment, to safeguard him in his political 
riglits—or contrarywise, was the Thirteenth Amendment, standing alone, 
intended to establish freedom and to protect all men, black and white, bond 
and free fully and equally in the enjoyment of all the essential rights which 
inhere in and constitute that freedom? 

If the Thirtecnth Amendment is viewed first as the constitutional con- 
summation of organized abolitionism and then as repeated and re-enacted 
by the Fourteenth Amendment the historical answers to these questions 
must be returned in favorof the broadest alternative. The evidence that 
the Thirteenth Amendment was so intended drawn from the perlod of the 
introduction and adoption of the Thirteenth Amendment and particularly 
from the congressional debates upon it will be the subject of this inves- 
tigation.® 

I. 


The original proposition for a constitutional amendment abolishing 
slavery throughout the United States was introduced in the House by James 
M. Ashley of Ohio on the. t4th of December, 1863. Ashley managed the 
Amendment in the House; Lyman Trumbull of Illinois in the Senate. It 
was debated bitterly and at length in the spring of 1864. It rode to easy 
victory in the Senate but falled to secure the requisite two-thirds majority 
in the House. This failurg made it an issue in the presidential campaign of 
that year. In December, released from the limitations of his border-state 
policy by Maryland’s voluntary abolition of slavery and sustained by the 
popular decision at the polls, Lincoln threw his full weight behind the 
Amendment. The earlier negative action of the House was reconsidered in 
January, 1865, and, after a long debate in which nearly one-third of the 
members participated, was finally reversed. —_ . 

The discussions in the House and Senate in the spring of 1864 consti- 
tute the first debate over the Thirteenth Amendment; those in the House 
in January, 1865, the second. Since these were integrally a part of a single 
episode, we shall consider them together. A third important congressional 
debate respecting the Thirteenth Amendment occurred in December, 1865 
and the spring of 1866 in connection with the Freedmen’s Bureau and Civil 

8 The evidence drawn (rom the goals and constitutional theory developed and disseminated 


by the abolitionists over the preceding thirty years fs produced and examined in tewBacsx, 
Anti-Sravzay Onsoms or ras Fovarzente Amenouent (to be published 1951). 
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Rights Bills and other implementing legislation. This debate will be sepa- 
rately examined. 
Tir, 


The congressional debates in the spring of 1864 and January 1865 make 
plain that the traditionally accepted limiting answers to the questions posed 
above were not the answers originally intended by the Amendment’s spon- 
sors or contemplated by its opponents. 

As might be imagined from the subject and the historic occasion of 
these debates, rambling discursions into history, morals, religion and poli- 
tics were the order of the day. But, though the debates were, in these re- 
spects, long and pedestrian, as concerns the meaning of the Amendment, 
they were singularly illuminating. In fact, in one crucial phase, they were 
unique: Many of the consequences of the Amendment forecast by the op- 
ponents, far from being denied or minimized by the sponsors, were espoused 
as the very objects desired and intended to be accomplished by the measure. 
. . + With’'the South no longer present in the Halls of Congress and the out- 
come of the Civil War more or less clearly discernible, the whole character 
of the slavery debate shifted. Slavery was defended as a positive good and 
the true condition of the African race only by such rare “vestigial remain- 
ders” of an earlier age as Fernando Wood of New York. Abolitionist barbs 
about inhumanity, immorality, irreligion and sin now evoked little response. 
The Christianizing, civilizing and humanitarian merits of slavery were con- 
spicuously not presented. The economic and social argument that slavery 
was indispensable to the prosperity and cultural refinement of the South, 
central features of the positive good dogma, became subdued and periph- 
eral. Natural rights to property, always a ‘constitutional bulwark, to the 
slavery system from the time of the Picken’s speech and the Pinckney Re- 
port in 1836, also had practically vanished, though abolition by constitu- 
tional amendment was the ultimate contingency which the natural rights 
argument was best adapted to meet. These positions, occupied for thirty 
years by pro-slavery forces, now were left unmanned. In short, the battle 
had ceased to be over slavery itself. With the victory of. Northern arms, 
slavery as a legal institution was at an end, save in a few border states where 
it could not hope long to survive surrounded by a free natlon. Those who 
resisted the Thirteenth Amendment—spokesmen of the loyal slave states, 
Democrats and a few conservative Republicans—were in small part fight- 
ing a rear-guard action for a pro-slavery cause they knew to be lost. Far 
more importantly, they were organizing all of their forces for a last-ditch 
stand against the second of the two revolutions which had been in progress: 
The revolution in federalism. _ 


rincipal argument, put forward by the. congressional opponents 


The p 
of the ‘Thirteenth Amendment, accordingly, was that the 
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government and subvert the whole constitutional system. “Within the scope 
and reason of the Constitution,” said Fernando Wood, Democrat of New 
York: 


...any amendment to it would be legitimate when ratified by the required 
three-fourths of the states; but for those three-fourths to attempt a revolu- 
tion in social or religious rights by selzing upon what was never intended 
to be delegated by any of the parties to the compact would be a prodigy of 
injustice. Carried out under the forms of law, a wrong more fatally so be- 
cause made by the very highest authority. If an amendment were now 
proposed to the Constitution declaring an establishment of religion or pro- 
hibiting the free exercise of it by the citizen, it would be parallel with the 
present and no more obnoxious than this is to merited condemnation .... 
The local jurisdiction over slavery was one of the subjects peculiarly guard- 
ed and guaranteed to the states, and an amendment ratified by any number 
of states less than the whole, though within the letter of the article which 
provides for amendments, would be contrary to the spirit of the instrument, 
and so in reality an act of gross bad falth.® 


It would therefore be unconstitutional. It would revolutionize rather than 
amend the Constitution.!°” 

The opponents of the Amendment did not stop with sweeping declama- 
tion. In one speech after another they itemized their fears and apprehen- 
sions, the factors which made the measure revolutionary. “The slavery 
issue,” said Anton. Herrick of New York, “which this resolution seeks to 
finally settle... . is legitimately merged in the higher issue of the. right of 
the states:to control their domestic affairs, and to fix each for itself the 
status, not only of the negro, but of all other people who dwell within their 
borders.’"?! “, . , the amendment,” added Williani S. Holman, of Indiana, 
“confers on Congress the power to invade any state to enforce the freedom 
of the African in war.or peace. What is the meaning of all that? Is freedom 
the simple exemption from personal servitude? No, Sir, mere exemption 
from servitude is a miserable idea of freedom. A pariah in the state, a sub- 
ject but not a citizen, holding any right at the will of the governing power. 
What is this but slavery?’’’? Concluded Robert Mallory of Kentucky: 
“, . “You propose to leave them (the emancipated negroes) where they 
are freed, and ppotect them in their right to remain there. You do not in- 
tend, however, to leave them to the tender mercies of those states.-You pro- 
pose by a most flagrant violation of their rights to hold the control of this 
large class in these various states in your own hands.””}* That the object of 
the Amendment was not only to free the negroes but to “make them our 
equals before the law,” was a constant source of complaint."* Elijah Ward 
of New York, expressing his opposition to the Thirteenth Amendment, said, 

*Cono. Gross, 38th Cong, Ist Sess. 2041 (1864), 

10 Davis of Kentucky, id. at App. 104; Saulsbury of Delaware, id. at 1364; Powell of 
Kentucky, éd, at 1483. eo ia 

At fd. at 2615. 

13 fd. at 2692, 


13 Jd, at 2982-83. . . 
14 See, ¢.g., Cono. Grosz, 38th Cong, 2d Sess. 179-80, 216 (1865). 
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“We are now called upon to sanction a Joint Resolution to amend the Con: 
stitution so that all persons shall be equal under the law, without regard to 
color, and so that no person shall hereafter be held in bondage.”*® 

Thus, the case of those who resisted the passage of the Thirteenth 
Amendment was built almost entirely on eppesition to the expansion and 
consolidation of the national power. With slavery already dead, that ex. 
pansion and consolidation would be neither great nor of continuing impor- 
tance if the Amendment effected only a “simple exemption from personal 
servitude.” The thing that gave the revolution in federalism significance 
was the sweeping conception of what the aniendment did. Beyond toppling 
over the corpse of slavery, most if not all elements of the congressional 
opposition asserted that the amendment would guarantee to the emanci- 
pated negto a basic minimum of rights—equality before the law, protection 
in life and person, opportintty to live, work ‘and move about—and that 
Congress would be empowered to safeguard and protect these. Outside of 
this area of basic agreement, opinions varied. Some charged that the amend. 
ment was designed to bring about social equality;'* others that miscegena- 
tion'* was within its purview; still others, that the enfranchisement'® of the 
negro was intended. But these diversities do not obscure the hard core of 
common understanding among the opposition as to the meaning of the 
amendment and what it would do. ey ny YS 

The case made out by the sponsors and supporters of the Thirteenth 
Amendment was no less explicit on this central issue. The amendment was 
presented not-as one step in a series of steps yet to come, not as an act of 
partial fulfillment, not as the opportunistic achlevement of a limited objec- 
tive. It-was exultantly held up as “thé final step,”."the crowning act,” “the 
capstone upon the sublime structure”; the joyous “consummation of abdli- 
tionism.” To the proponents of the amendment, though slavery was dead, 
the remoté contingency of resurrection had'to be provided against; the in- 
cidents of slavery had yet to be obliterated; the emancipated negro and his 
- white friends had to be protected in the privileges and civil libertles of free 
men; and the federal power as the instrument for achieving these pur 
had to be permanently assured. Victory in both revolutions needed to be 
appropriately symbolized and made permanent. 


“'Throwghout the debates, these were the points the abolitionists ham- 
mered home with ardor and relentlessness, As had been true of their con- 
stitutional-attack from the time of its original formulation, two major ideas 
were combined and recombined into a single argument and purpose: First, 
the Lockeari presuppositions about natural rights and the protective func- 
tlon‘6f government} secorid, slavery’s denial of these rights and this pro- 
tection not only to the blacks, bond and free, but to the whites as well, The 
opening speech in the House debate, delivered by James F. Wilson of Iowa,” 
"16 Cbd, Gross, 34 Corig,, 2d Seas 177 (186S)0 
. 16. Como, Groar, 38th Cong, 1st Sess, 2944, 2987 (1864). 

14 fd, 4 1465, 2979. i, geen . 
". 181d, at 180, 216, 2962, Cee f 8 

19 Como, Grows, 38th Cong, ist Sess, £199 (186A). oy 
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chairman of the Judiciary Committee and co-author of the Amendment, 
emphasized both of these elements and their interrelationship with clear- 
ness and force. The system of slavery, Wilson argued, violated the clauses 
of the Preamble, disregarded the supremacy of the Constitution, and denied 
the privileges and immunities of citizens of the United States guaranteed 
by the comity clause. Among those privileges and immunities were the rights 
of the First Amendment—‘freedom of religious opinion, freedom of speech 
and press, and the right of assemblage for the purpose of petition.” These 
were tights which belonged “‘to every American citizen, high or low, rich 
or poor...” Yet to what extent were they respected as the supreme law 
of the land “in states where slavery controlled legislation, presided in the 
courts, directed the executives, and commanded the mob?” “Twenty. mil- 
lions of free men in the free states,” he answered, “were practically reduced 
to the condition of semi-citizens of the United States; for the enjoyment of 
their rights, privileges and immunities as citizens depended upon a perpetual 
residence north of. Mason’s and Dixon’s line. South of that line the rights 
which I have mentioned, and many more which I might mention, could be 
enjoyed only when debased to the uses of slavery.” He concluded, “it is 
quite time, Sir, for the people of the free states to look these facts squarely 
in the face and provide a remedy which shall make the future safe for the 
rights of each and ante citizen.” That remedy, thus aimed at the broad 
objective of making, “‘the future safe for the rights of . ; . every citizen,” 
was the seemingly narrow prohibition on slavery and involuntary servitude 
contained in the Thirteenth Amendment. - ae ee 
The arraignment of slavery by Henry Wilson, veteran and eloquent 
abolitionist Senator from: Massachusetts, followed this same familiar pat- 
tern.” Slavery was the “prolific mother” of mobbings, beatings, violence, 
southern maltreatment of northern seamen and citizens. Wilson asserted: 
‘If this amendment shall be incorporated by the will of the nation into the . 
_ Constitution of the United States, it will obliterate the last lingering ves- °° 
‘tiges of the slave system; its chattelizing, degrading and bloody codes; its 
dark, malignant barbarizing spirit; all it was and is, everything connected 
with it-or pertafning to It, . .. when this amendment to thé Constitition 
shall be consuttimated, the shackle will fall from the limbs 6f ‘thé hapless 
bondman . . ; the schoolhouse will risé to enlighten the darkened Intellect 
' of a race imbruted by long years of enforced ignorance. Then the sacred 
rights of humarf natute, the hallowed family relatioris of husband and wife, 
parent arid child, will be protected by thé guardian spirit of that law which 
makes sacred alike the proud homes and lowly cabins of freedom. Then the 
wronged victim of the slave system, the poot white man . . : impovertshed 
_ debased, dishondréd by the system that makes toll & badge of disgrace, and 
the Iristruction of the brafn and soul of a man a crime, will... begin torun 


the race of improvement, progress and elevation, © <5 8! 

Senator Harlan of Iowa elaborated on “the necessary incidents of slav- 
ery which it was the Yipee ecw amendment to abolish: These 

_ were: “the breach of the conjugal relationship"; the abolition of the par- 
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ental relation, “robbing the offspring of the care and attention of his par. 
ents”; abolition “of the relation of person to property,” “the destruttion 
of the slaves’ capacity to acquire and hold” (property), and the imposition 
of “this disability on theif posterity forever”; denial to the slaves “of a 
status in court,” especially, “the right to testify,” “the suppression of the 
freedom of speech and: press, not only.among those downtrodden people 
themselves but among the white race”; “perpetuity of the ignorance of Its 
victims.”** This Amendment, argued E. C. Ingersoll of Illinois, will mean 
“freedom of speech,” “the right to proclaim the eternal principles of lib- 
erty, truth and justice in Mobile, Savannah, or Charleston with the same 
freedom and security as... at the foot of Bunker Hill Monument.” It “will 
secure to the oppressed slave his natural and God-given rights . .. a right 
to live, and live in a state of freedom ...a right to breathe the free air, and 
to enjoy God’s free sunshine . .:.. A right to till the’soil, to earn his bread 
by the sweat of his brow, and to enjoy the rewards of his own labor.... 
A right to the endearments and enjoyment of family ties.’ The Amend. 
ment will mean “that the rights of mankind, without regard to color or race, 
are respected and protected.” *? “This proposed Amendment is designed,” 
argued: William D. Kelley of Pennsylvania, “.. . to accomplish the very 
purpose with which they charged us inthe beginning, namely, the abolition 
of slavery in the United States, and the political and social elevation of 
Negroes to all the rights of white men.”* es bik . 
~ ©The effect of such Amendment,” said Godlove S. Orth, of Indiana, 
will be to prohibit slavery in these United States,and be a practical applt- 
cation of that self-evident truth, ‘that all men are created équal; that they 
are endowed by their Creator with certain unalienable rights; that among 
these are life, liberty and the pursuit of happiness.’” What shall be done 
with the former slaves and their masters? “... giving to each equal pro- 
tection under the law, bid them go forth with the Scriptural injunction, ‘in 
the sweat of thy face shalt thou eat bread.’”’** Argued James M. Ashley 
of Ohio:** - oe aa 
Slavery has for many years defied the government and trampled upon the 
National Constitution, by kidnapping, imprisoning, mobbing, and miurder- 
ing white citizens of the United States guilty of no offense except protesting 
againgt Its terrible crimes. It has silenced every free pulpit ~ithin its ter- 
rible Control, .. .it has dented the masses of poor white children withii its 
power ‘the privilege of free schools and made free speech and a free press 
impossible within its domain; .. . it so constituted its courts that the com- 
plaints.and appeals of these people could not be heard by reason of the 
decision “that black men had no rights which white men were bound to 
i 2 6 ne oC ne aaeeee se ee -_ 
"81 Cono. Grose, 38th Cong, Ist Sess. 1439, 1440 (1864). 
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Thus the congressional debates in the spring of 1864 and January 1865 
explode the traditionally accepted beliefs about the scope and meaning of 
the Thirteenth Amendment. They show that the proponents of the measure 
intended thereby a revolution in federalism; that the opponents of the 
Amendment understood that intended purpose and made it virtually the 
sole basis of their opposition to the Amendment; that thus the Amendment 
was passed by Congress in the face of the well-articulated fear that it would 
revolutionize the federal system and the publicly expressed purpose to do 
so, that is, with complete agreement between proponents and opponents as 
to its effect. To grasp this revolution, these debates make clear, one need 
only to appreciate the three-fold meaning of the word “slavery” as then used 
and understood. What was the “slavery” which the Thirteenth Amendment 
would abolish? an . 

‘In the first place, the Amendment would strike “the shackle... from 
the limbs of the hapless bondman.” It would destroy slavery’s “chattelizing, 
degrading and bloody codes.” Slavery in its narrowest and strictest sense 
—slavery as legally enforceable personal servitude—would thus be forever 
“put down and extinguished.” This much the Amendment would certainly 
do. But this much had already been done by other acts and events. With 
respect to slavery in this primary and limited sense, little remained to be 
accomplished by the Amendment except to give “‘coiriplétéeness and perma- 
nence to emancipation.” And that the Amendment was intended to do. - 

Secondly, slavery which was within the reach of the Amendment ex- 
tended far beyond the personal burden of the slaves and the characteristics 
of immediate boridage. The congressional debates repeated what the history 
of abolittonism had already made abundantly clear. The freé colored per- 
son, South and North, as the abolitionists knew and had labored for him, 
was only less degraded, spurned and restricted than his enslaved fellow. 
ie bore all the burdens; badges and indicia of slavery save only the tech- 
nical one. His freédom ‘along with that'of hts enshackled brother had been 
an integral part of the life and work of “the Great Crusade.” His slavery 
as well as that of the “hapless bondman” was to be abolished by the Thir- 
teenth Amendment. © ©. 9. 0 , oe a 

The opposite of slavery is liberty. The liberty which the abolition of 
- slavery would bfipg about, spelled out by thirty years of anti-slavery con- 

troversy, was now again itemized and detailed in the congressional debates. 
The Amendment would “convert into a‘ man that which the law had de- 
claréd to bé a chattel,” It would be“a'practical application of that self- 
évident truth ‘that all men are created equalj that they aré endowed by 
their Creator with certain unalienable tights.’” It ‘would “bring the ‘Con: 
stitution inté avowed harmony with the Declaration of Independence.” It: 
ee Terre aay n. Serer ); * t ae lay Ser ‘ of Ke _ “at 23 rea an 12 
Srlthre ela ate tT caourd ad 268 Chan for 1968) ¢ Willan Higey OY Calfordd ct a76 
(Jan. -28,'186$); Lyman Tromboll of Ilnols (ist Sets.) at 1913* (Mak. 26, 1864)} Joha B. 
Henderson of Missourt at 1468 (April 7, 1864); Charles Sumner of Massachusetts at 1479-83 
(Apel 8 1864) | Dante Moris of New York at 2615,(May 21, 1864) John F. Farnrworth of 
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would recognize and confirm the principle that “nature made all men free 
and entitled them to equal rights before the law.” It would “secure to the 
oppressed slave his natural and God-given rights,” “the sacred rights of 
human nature,” “the rights of mankind.” It would assure that these rights 
were “respected and protected”; it would “give to each, equal protection 
under the law.” It would safeguard the right to be educated to the “race 
imbruted by long years of enforced ignorance.” “The hallowed family rela- 
tions of husband and wife, parent and child,” would “be protected by the 
guardian spirit of that law which makes sacred alike the proud homes and 
lowly cabins of freedom.” It would guarantee to the free Negro “the right 
to live,” “the capacity to acquire and hold property,” the “right to till the 
soil, to earn his bread by the sweat of his brow, and to enjoy the rewards 
. of his own labor.” It would make certain that all of these rights would 
receive “the protection of the government,” the protection of “equal laws,” 
and that the Negro would be given “a status in court,” especially the un- 
trammeled right to testify. 

Thirdly, the Slavery which was to be abolished by the Amendment con- 
sisted of the incidents of the system which impaired and destroyed the 
rights of the whites. In part, the framers, sponsors and supporters of the 
Thirteenth Amendment felt that, with chattel bondage abolished and the 
Negro elevated to legal and civil equality, the pulsing heart of the system 
would be stilled and all of.the appendages would soon atrophy and disap- 
pear, Some of the outgrowths—the “nameless woes,” the “sumiless agonies 
of civil war,” the “sweltered venom”. filling the hearts of the Southern 
people, the “dark and malignant hatred of the free states’”—some of these 
outgrowths of slavery would die automatically and they could not in any 
event be legislated out of existence. Others could; and the Thirteenth 
Amendment was intended as specific legislation or as authorizing specific 
legislation against these. It was meant to be a direct ban against many of 
the evils radiating out from the system of slavery as well as a prohibition 
of the system itself. It would bring to an end the “kidnapping, imprisoning, 
mobbing and murdering” of “white citizens of the United States, guilty of 
no offense.” It would make it possible for white citizens to exercise their 
constitygional right under the comity clause to reside in Southern states 
regardless oftheir opinions. It would carry out the constitutlonal declara- 
tion “that each citizen of the United States shall have equal privileges in 
every other state.” It would protect citizens in their rights under the First 
Amendment and comity clause to freedom of speech, freedom of press, 

. freedom of religion and freedom of. assembly. It would “make the future 


safe for the righty of each and every citizen.” 


” This then was the slavery which the Thirteenth Amendment would 
abolish: the involuntary personal servitude of the bondman; the denial to 


the blacks, bond and free, of their natural rights through the failure of the 


overnment to protect them and to protect them equally; the denial to the 
whites of their natural and constitutional rights through a similar failure 
of government. Stated affirmatively, and in the alternative phrases and con- 
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cepts used repeatedly throughout the debates, the Thirteenth Amendment 
would: first, guarantee the equal protection of the laws to men in their 
natural and to citizens in their constitutional rights; and/or, second, safe- 
guard citizens of the United States equally in their constitutional privileges 
and immunities; and/or, running a bad but nevertheless articulated third, 
enforce the constitutional guarantee to all persons against deprivation of 
life, liberty, or property without due process of law. 

Just as the major elements of unity in abolitionist constitutional and 
natural rights theory emerged in the congressional debates over the Thir- 
teenth Amendment and formed the explicitly articulated as well as the 
broadly historical basis of the Amendment, so the divergent elements of 
abolitionist doctrine equally manifested themselves. They also supply & 
basis of the Amendment and add to our understanding of it. 

As it had long before and did even more:sharply later, the question of 
the enfranchisement of the Negro divided anti-slavery men, leadership as 
well as rank-and-file. Those who thought of this as an immediately desir- 
able goal or as a necessiry consequence of the social compact or the Con- 
stitution were, however, undoubtedly a small minority. In the congressional 
debates, Democratic spokesmen often insisted that the Republicans in- 
tended, under the Thirteenth Amendment, to give the freed Negro the vote, 
“to be used. throughout all time for the purpose of keeping control of the 
federal government, and of the (Southern): states.”*" Such politically 
minded Jacobins as Stevens, Wade and. Chandler doubtless saw the likely 
party advantage to be derived from giving the Negro the vote.’ That the 
enfranchisement of the freedmen would result from the Thirteenth Amend- 
ment or could be achieved under it, whether for partisan political or more 
generally abolitionist ends, was, however, not avowed or admitted even 
by the most extreme of the Radicals. If it was believed at all by those who 
put the Amendment across, it belongs in the category of secret or conspira- 
torial intentions. Josiah B. Crinnell, representative from Iowa, spoke the 
stock and historically correct answer of the abolitionists to the charges of 
the Democrats: 


But we are. ng with another objectton, that if we emancipate we must en- 
franchise als& I deny the conclusion; but I should not be deterred from the _ 
move, even if IT were correct. A recognition of natural rights is one thing, 
a grant of political franchises is quite another, We extend to all white men 
the protection of law when they Jand upon our shores. We grant them 
political rights when they comply with the conditions which those laws 
prescribe. If\political rights must necessarily follow the possession of per- . 
sonal liberty, then all but male citizens in our country are slaves.2* 


The principal source of “disagreement among the abolitionists revealed 
by the debates over thé Thirteenth’ ‘Amendment was, of course, the very 
one which hid sérved as the basis of thé only important doctrinal difference 
on constitutional questions which had developed in the movement, It had 
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originated in the late thirties and persisted down through the Civil War, 
It had nothing to do with the scope of abolitionist objectives. It had to do 
only with the constitutional means of achieving those objectives. Did Con. 
gress have the power by direct action to abolish slavery in the states under 
the Constitution as it existed or was an amendment necessary before such 
action could be taken? In other words, was the Thirteenth Amendment 
declaratory or amendatory? Did it simply reaffirm what the Constitution 
_ already provided or did it change the Constitution or add to it? 
.Omthis question the abolitionists were split. Some hardened constitu: 
- . tional apostates, like Charles Sumner, unequivocally took the position in 
the debates that the Thirteenth Amendment would be entirely declaratory, 
that under the Constitution as it then stood Congress could, “by a single 
brief statute .. . sweep slavery out of existence.” In Sumner’s view, such 
a statute was authorized by the common defense and war clauses, by the 
republican form of government guaranty, and by the due process provision 
of the Fifth Amendment. ‘The last named, especially was “in itself alone 
a whole bill of rights,” “an express guarantee of persorial liberty and an 
express prohibition against its invasion anywhere,” “in itself... a source of 
- power” for Congress to carry out the guarantee and to enforce the prohibi- 
tion everywkere in the country.” Other abolitionist sponsors of the Amend- 
ment leaned heavily on the declaratory theory but were less explicit about 
congressional power to enforce the anti-slavery provisions of the Constitu- 
tion and perhaps believed that it did not exist. Wilson’s important March 18, 
- 1864 speech typified and gave expression to the attitude of this group.”* It 
was left to. James M. Ashley of. Ohio, however, to state the declaratory 
theory in its basically nationalistic, anti-state compact constitutional rami- 
fications.?! In an able speech, delivered in January, 1865, he substantially 
recapitulated the doctrine developed by Spooner and Tiffany, and; in some 
phases, by J. Q. Adams..“The unity and citizenship of the people,” Ashley 
. asserted, “‘existed-before the Revolution, and before the national Constitu- 
tion,” In fact,-it was in order “to secure” this “unity,” this “pre-existing 
nationality,” this ‘national citizenship,” for which “life, fortune and honor” 
had been periled in the Revolution that the Constitution was formed. “The 
utter irflefensibility of the state sovereignty dogmas, and . . . the supreme 
power inténded by the framers of the Constitution to be lodged in the Na- 
tional Government” were particularly demonstrated by the republican form 
of government guarantee and the comity clause of the Constitution. The 
comity clause “secures nationality of citizenship”; ‘‘a universal franchise 
which cannot be confined to states, but belongs to the citizens of the Re- 
ublic.” et ea oa oe 
: The abolitionists who believed that the ‘Thirteenth Amendment was 
amendatory, that it would revise or change the Constitution, harkened back 
{o the stand of the American Anti-Slavery Society, adopted originally in its 
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Constitution of 1833 and copied in the Constitutions of most of the state 
and lotal anti-slavery societies. The United States Constitution not only 
did not authorize Congress to uproot slavery in the states where it existed 
but it protected slavery there. Elsewhere—in the District'of Columbia, in 
the Territories-—-Congress possessed the power and the duty to act in behalf 
of freedom. And, moreover, Congress was bound to exércise the powers i€ 
possessed over the District, the Térritories and interstate: conimerce to 
hedgestavery in, to confine it “to the spots it already polluted.” But beyond 
that, Congress could not constitutionally go “to touch slavery in the states.” 
“, , such, Sir, was my position,” said Thaddeus Stevens, the leading ex- 
ponent of this view in the 1865 debates, “not disturbing slavery where the 
Constitution protected it, but abolishing it wherever we lave the constitu- 
tional power, and prohibiting its further extension.” “As the Coristitution 
now stands” “the subject of slavery has not been entrusted to us by the 
states, and ... therefore it js reserved.” *? — Pt 
‘Placed in the context of this constitutional divergency among the aboll- 
tionists, the function of the Thirteenth Amendment is not confused but 
clarified, The split between the declaratory and amendatory theorists shows 
that there was disagreément about how the Thirteenth Ametidment affected 
the pre-existing Constitution but none about the meaning of the Constitu- 
tion after the adoption of the Amendment. To the declaratory theorists who 
believed both that the Constitution was anti-slavery and that Congress was 
empowered to carry out the’ anti-slavery provisions of it, the Thirteenth 
Amendment would confirm, reaffirm, reiterate;- it would bring out anew the 
true nature of the Constitution which had -been “degraded‘to wear: chains 
so long that its real character” was “scarcely known.” To thé declaratory 
theorists who beligved. that thé Constitution was anti-slavéry but that a 
power of enforcentent was lacking, the Thirteenth Amendment commanded 
freedom all over again and provided a means “to carry it Into effect,” “a 
remedy” against disobedience. To the amendatory theorists thé Thirteenth 
Amendment brought about a fundamental change: it ‘took from the states 


what hitherto had,been constitutionally reserved to them, the power to pro- 


tect or promote slavery; it abolished slavery throughout the country, na- 
tionalized the right of. freedom and niade the national Coripress the or; 
of enforcement. Thus, in the eyes of all abolitlonists, the Thirteenth Amend- 
ment either. gave or confirmed cdrigressional powér to eiiforce a constitu: 
tional prohibition against slavery everywhere in the United States; and the 
liberty which Congress now had constitutional mandate to enforce was not 
just the liberty of the blacks but the liberty of the whites‘as well and in- 
cluded not just freedom from personal bondage but protection in a wide 
range of natural and constitutional rights. The revolution ‘in federalism 
had been given its ultimate constitutional sanction, 4 
‘The Thirtéedth ‘Ainendthent was declayed ratified'and IN force oi ‘De- 
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or are about to turn loose four million slaves without a hut to shelter them 
or a cent in their pockets, The diabolical laws of. slavery have prevented 
them from acquiring an education, understanding the commonest laws of 
contract, or of managing the ordinary business of life. This Congress is 
bound to look after them until they can take care of themselves,””* : 
-;,;, The national responsibility had-been. discharged in part by an earlicr 
comprehensive act passed in the preceding March, coordinating and cen- 
tralizing through the Freedmen’s Bureau existing war time organizations for 
the care of the liberated Negro. The bureau had been given far-reaching 
eee ‘It had been made the general guardian and, backed by the 
United States Army, the guarantor of the general welfare and interests of 
the former slaves. It had been given charge of their family relations and 
was to supervise charitable relief and educational work among them. It 
was to aid them in the purchase or. lease of. land.and to distribute aban- 
' doned lands to them. It had been given jurisdiction of all controverles in 
which freedmen. were involved whether blacks alone were concerned or 
whites also Were.parties, The whole realm of Negro-White labor relations 
in the South had been made the province of the bureau. It was to safeguard 
the freedmen against victimization by white employers, against oppressive 
working conditions and unreasonably low wages, against coercion, intimi- 
dation or anything remotely approaching involuntary labor- or. actual slav-- 
ery. The:bureau had been. thus empowered to play. an important, if.not a 
determinative part, in the. process of reorganizing and reconstituting. thé 
- social and-economic life of the South and in insuring genuine freedom to 
the former slaves. ee eee ee ee ee 
_ Butat best protection afforded by the Freedmen’s Bureau was tempor- 
ary, irregularly administered, and inadequate. Broader and more explicitly 
statutory guarantees were regarded as necessary if the freedmen were to be 
$3 Cono. Grosx, 39th Cong, 1st Sess. 74 (1865). ete oe 
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of the states recently jn rebellion the political and civil rights of other citi- 
zens of the United States.” Senator Henry Wilson of Massachusetts spon- 
sored a bill confined to the rebel states and to be enforced by the Atmy and 
Freedmen’s Bureau. It declared null and void all “laws, statutes, acts, ordi- 
nances, rules and regyilations” establishing or maintaining “any inequality 
of civil rights and privileges” on account of color or previous slavery. 
Senator Sumner of Massachusetts introduced two bills embodying much the 
same program. They struck down in the Confederate States “all laws and 
customs... establishing any oligarchical privileges and any distinction of 
rights on account of color or race.” They ordained that-“all persons in such 
states are recognized a8 equal before the law.” They gave the courts of the 
United States exclusive jurisdiction of all suits, criminal or civil, to which 
a person of African descent wasaparty™ 2 2 | 

. These proposals all failed of enactment. They are significant because 
they show that the early statutory plans to safeguard the human rights and 
essential interests of the freedmen revolved about certain central ideas: 
“full protection in the enjoyment of their inalienable rights”; “equality of 
civil rights and privileges”; the same-rights:as. other. citizens;. equality 
before the law. The common denominator, settled in mén’s minds by thirty 
years of abolitionist proselytization as the basis for and a means of achlev- 
ing Negro rights, was thus the concept of the equal protection df thé laws for 
men’s civil, i.e. natural, rights; The failure to adopt these measures was not 
due to any doubts about the propriety or adequacy of the basis and means, 
They-were immediately replaced in the Republican program by othér meas- 
ures featuring the same elements. The principal objection-made by fellow 
Republicans was rather that .the legislation was. too narrowly conceived, 
being based on the war power, confined to the rebel states,'and aimed only 
at the annulment of bad laws. The great need and opportunity: was to make 
the protection permanent, to.cast it in universal form (though immediatély 
and primarily the boon of the freedmen), to make it applicable to the whole 
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country and to ground it firmly not in the old Constitution but in the New 
Amendment. Pee 
_ In the achievement of these wider purposes the leadership of Senator 
‘Trumbull in his capacity as chairman of the Senate Judiciary Committee 
soon became dominant. As he saw it, the task was to “abolish slavery, not 
only in name but in fact.” Because “it is idle to say that a man is free who 
cannot go and come at pleasure, who cannot buy and sell, who cannot en- 
force his rights,” Congress must “give effect to the provision . . . making 
all persons free.”** It must wipe out the remnants, badges and indicia of 
slavery. It was to enable Congress to do this—or rather to remove all doubt 
‘and azgument about Congress’ power to do this—that Section Two of the 
Thirteenth Amendment had been added. The time had come to implement 
that Amendment and use that power. Trumbull’s Civil Rights Bill and its 
supplementary companion, an Amendment to the Freedman’s Bureau Act, 
became almost immediately the heart of the Republican legislative program. 
The congressional! battle that raged around these two bills*® constituted 
the third impogtant debate over the Thirteenth Amendment. By the Amend- 
ment, the principle of universal liberty had been established. The Freed- 
men’s Bureau and Civil Rights bills represented the efforts of the Amend- 
ment’s framers, acting contemporaneously with its ratification, to imple- 
ment the Amendment and define the principle. This debate, accordingly, 
had the distinct advantage of being evoked by specific legislative plans, of 
being tied down to a particular application of the liberty insured by the 
Amendment. As a result, not only did attention necessarily focus on Section 
Two of the Amendment granting Congress poset of enforcement, but the 
persons and the rights protected, the area of asserted state sovereignty in- 
vaded and the notion of liberty itself—all-were given concrete significance. 
Basically, the two acts eee upon exactly the same theory: That 
the way to implement the Thirteenth Amendment and secure liberty was to 
protect men in their “civil rights and immunities” and to do so directly 
through the national government—the agents of the bureau in the one case, 
the federal courts in the other. The rights and immunities thus to be na- 
tionalized and protected, morover, were not to be “left to the uncertain and 
ambiguous language” of a general formula. They, or some of them were to 
be “distinctly specified.” Section One of the Civil Rights Bill and Section 
Seven of the Freedmen’s Bureau Bill, accordingly, contain an identical list 
- of the civil rights of men to be guaranteed by the national government. The 
list is short but the rights enumerated are sweeping. The first—"the right 
to make and enforce contracts”—safeguards men in their labor relations, 
business affairs and ordinary transactions. The second—the right to buy, 
sell and own real and personal property—is virtually indispensable in our 
system to the maintenance of life itself, let alone anything like economic 
improvement. The third—the right “to sue, be parties and give evidence”— 
ere eect NS AS 
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guarantees access to the judiciary as the normal means of maintaining 
rights; guarantees, that is, the protection of the courts. The fourth—the 
right to “full and equal benefit of all laws and proceedings for the security 
of person and estate’—is an explicit guarantee of the “full” and “equal” 
protection of men in their persons and their property by laws. The right to 
the equal protection of the laws—the right to have other civil rights pro- 
tected and equally by laws—is thus itself counted among men’s fundamental 
“civil rights and immunities.” Moreover, this is not only a matter of receiv- 
ing the benefit of such laws. The detriment of the laws, the punishment . 
under them, may not be unequal, may not be different for identical offenses, 
without a similar violation of civil rights. vas 

Taken together, read in the light of their abolitionist origins and stated 
purposes, these bills were the practical application of the idea of equality 
as an essential principle of liberty. They represented the progress from 
- abolitionist constitutional and political theory to abolitionist law, from 
doctrine to enactment. Consistent with those origins and purposes, and 
with the facts of fedetalism as the abolitionists had learned them, in a third 
of a century of struggle the federal government alone was to be the agency 
of enforcement. Thus was effected a complete nationalization of the civil 
or natural rights of persons. aie A 

Neither of the bills was confined to the Negro. The Freedmen’s Bureau 
Bill extended the. protection and services of the bureau to “refugees and 
freedmen in all parts of the United States.” The Civil Rights Bill covered 
“the inhabitants of any state or territory of the United States.” The first, 
however, dealt almost exclusively with freedmen and black refugees, con- 
tained many welfare and educational features which had a special relevance. 
to the Negro, and extended beyond the rebel states in order to permit the 
bureau to operate in loyal Delaware and Kentucky where slavery had been 
abolished by the Thirteenth Amendment and to aid the thousands of freed- 
men who had migrated into Southern Illinois, Indiana and Ohio. The Civil 
Rights Bill was intended to be permanent, truly. countrywide and inclusive 
of “persons of all races.” The debates over these bills contain many refer- 
ences to loyal southern whites “who have been reduced from men almost to 
chattels because of their fidelity to our flag, to our constitution, and to this 
country” and who therefore need national “care” and ‘‘protection.”® 

_Nor was either of these bills restricted to the corrective rernoval of dis¢ 
criminatory-state legislation or official action. The Freedmen’s Bureau Bill 
prohibited the denial of the mentioned rights if the denial was “in conse< 
quence of any state or. local law, ordinance, police, or other regulation, 
custom, or prejudice... . .”-The use of the word: “custom”: to some extent, 
and of the word “prejudice” altogether, renioves the limitation imposed by 
the earlier words in the section. An abrogation of civil rights made “in con- 
sequence of any state or local . . . custom or prejudice” might as easily: be 
perpetrated by. private individuals or by unofficial community activity as 
by state officers armed with statute or ordinance. Moreover, Section Seven 
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of the. Freedmen’s Bureau Bill was part of a large and comprehensive sys- 
tem for the care of the freedmen. That system encompassed not metely safe- 
guarding the Negro against discriminatory state legislation, but against in- 
vasions of his rights and the essential conditions of his freedom from what- 
ever source private-outrage, employer oppression or official action. The 
language of the Civil Rights Bill is more ambiguous. While it provides that 
“the inhabitants of every race and color . .. shall have the same right to 
make and enforce contracts,” and so forth, a possibly restrictive proviso 


‘is added: ‘Any. law, statu(é, ordinance, regulation or custom, to the con- 


trary notwithstanding.” If this proviso be taken to limit ‘the category of 
invaders of “the same rigtits to make and enforce contracts” and so forth, 
and if the omission of the word “prejudice” from the list be emphasized, 
the casé for confining the application of the bill to the nullification of state 
acts is put in its most favorable light. Thus to confine the bill, however, 
overlooks the use of the word “custom.” It also disregards the fact that the 
proviso may not apply to the prohibition, appearing earlier in the same 
sentence, agains€ any “discrimination in civil rights or immiunites among 
the inhabitants.” But, in arly event, the “full and equal-benefit” provisions: 
of both the Civil Rights and Freedmen’s Bureau bills immediately broad- 
ened their coverage to include state inaction as well.as state action. “Full 
and equal benefit” of all laws and proceedings for the protection of person 
and property can in many cases, only be afforded by extending protection 
to the unprotected rather than withdrawing protection from those who have 
it. Invasions of civil rights made: possible:by the failure of the state to 
supply protection, consequently, fall within the language set forth. 
_“The congressional debates make this point clear. A great deal was sald 
about the infamous Black Codes. They were only less rigorous than the slave 
codes which they had replaced. Under them, the freedman was socially an 
‘outcast, industrially a serf, legally a separate and oppressed class. Slavery, 
abolished by thie organic law of the nation, was in fact revived by these 
statutes of the states. Knowledge of this was prominently displayed in the 
Congressional Globe. The Black*Codes were read, ‘analyzed, dissected in 
detail. Their obliteration unquestionably was a spécific object of the Freed- 
men’s ‘Bureau and Civil Rights bills. But the senators and representatives 
‘also had before them a sizeable body of data bearing on the treatment of 
the Negro, the loyal White and the Northerner in the South by private in- 
dividuals and unofficial groups..General Grant’s'report, in other respects 
most helpful to the conservatives; was used by the radicals for its declara- 
tion that “in some form, the Freedmen’s Bureau.is an absolute necessity 
until civil law is established and enforced, securing to the freedmen their 
rights and full protection.” Carl Schurz’s report, while conflicting with that 
of General Grant:with respect to many aspects of natlonal policy and con- 
ditions in the South, agreed in its emphasis on the need to protect the freed- 
men both against “oppressive legislation” and “private persecution.” Ac- 
counts in newspapers nérth and south, Freedmen’s Bureau and other official 
documents, private reports and correspondence were. all adduced to show 


\ 


; 4 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 941 


that “murder, shootings, whippings, robbing and brutal treatment of every 
kind,” were “daily inflicted” on freedmen and thelr white friends.” Much 
of this evidence was contested as to its truth, but, true or false, it showed 
the realm of fact that was within the contemplation of those who framed 
and put across the Freedmen’s Bureau and Civil Rights bills. Moreover, 
though opponents denied or minimized the facts asserted, they did not con- 
tend that the bills in question would not réach such facts if they did exist. 
Private outrage and atrocity were, equally with the Black Codes, evils 
which this legislation was designed to correct. 

The persistent questions now recur: How was this vast system: for the 
national protection of the civil rights of men “of all races” derived from the 
Thirteenth Amendment? .Could it be sustained by..a mere prohibition 
against “slavery and fnvoluntary servitude?” Are these words of the 
Amendment of such a character as to accomplish or confirm a revolution 
in the federal system? _ 

The answers to these questions, abundantly and clearly supplied by the 
earlier debates ove? the Thirteenth Amendment, were now again repeated 
by the sponsors and supporters of the Civil Rights and Freédmen’s Bureau 
bills. Not so however with respect to those who o them: Democrats 
and a fringe of conservative Republicans now switched to a restrictive in- 
terpretation of the Thirteenth Amendment. The liberal view of its language 
which they had adopted in opposing its passage they now rejected as never’ 
having been correct, The evil of Negro elevation and equality which they 
had loudly proclaimed it would bring about they now insisted had not been 
intended to be achieved by it... .. 

In ‘the third debate over. the Thirteenth Aiendment the Democrats 
and some Republicans took the position, first; that the Amendment merely 
dissolved the relation of master and slave. Said Senator: Edgar Cowan of 
Pennsylvania, for example, “nobody pretends that {ti [the Amendment) 
was to be wider in its operation than to cover the relation which existed 
between the master.and his Negro African slave ;.. . that particular relation 
and the breaking of it up, is the subject of. the first clause of the Amend- 
ment, and it does not extend any further, and cannot by any possible impli- 
cation, contortion, or straining, be made to go further. . . .” Section two 
“was intended .. . to give to the Negro the privilege of the habeas corpus}: 
that is, if anybody persisted in the face of the constitutional ameridment in 
holding him as a slave, that he should have an Pepprcpeale cemedy: to be 
delivered.”’* 

To this narrow constructionist argument as to the meaning of Ustavery” 
and {ts abolition, was added weight from another source, namely, Seward’s 
folly fn labeling Section Two of the Amendment, a limitation on rather than 
a grant of power to Congress.* Though the interpretation and the niotive 


os Set fa, Como: Grose, sth Cone. Ist Sess. 95, 168, 389, 340, 438, $03 
42 Cono. st Sess, 39th Cong.: Cowan at 499 (Jan. Ot, 186)4 Saubury at 13 ; 
saat 21, wes)ca? a6 Gan. 29,1866) ; Hendricks ve (Jan. 19, 1866). - ge let 
43 Seward, as Secretary of State, telegrapbed the provisional governor of South Carotina; . 
Perry, when the latter objected that Section Two of the Thirteenth Amendment might be cons 
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behind it were not difficult to explain, in view of Seward’s well-known con- 
ciliatory and political tendencies to be all things to all men, yet, coming 
from one with Seward’s connections with the administration and former 
connections with the.abolitionist movement, this pronouncement supplied 
welcome ammunition to the Democrats and reactionaries who resisted all 
change. It also had an effect upon the radicals. ‘While many of them de- 
nounced it as untenable, Thaddeus Stevens accepted it as a statement of 
administration policy and therefore as showing the necessity for a new 


_amendment. 


_. , Still a third basis of the narrow constructionism now expressed by the 


Democrats-and some Republicans related directly tothe revolution in 


federalism brought about by the Thirteenth Amendment if it were held 


" the great change that thirty years of abolitionism had wrought and the 


Civil -War had confirmed this.“seemed like a complete revelation of the 


the states themselves completely.” ** . ee T let | 
» While the opponents of the Freedmen’s Bureat: and Civil Rights bills, 


_ 45 Few of the.radicals took.the cavalier view of the constitutional problem that Senator 
Fessenden did. He was very doubtful about the constitutlonality of the bureau Dill, especially 
the land purchase provisions. He thought be might in an extreme case g0 0s far as Trumbull 


"and say this was necessary to make the slave free and that Congress could do whatever was 


necessary for that purpose. “I cannot work the problem out, and nobody else can, to show that 
in the Constitution itself there is a clear power; but I caa work the problem out to show that 
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what avail,” he asked, “was the immortal Declaration” of ‘Independence 
to the millions of slaves? “Of what avail. to the citizens of Massachusetts, 
who, a few years ago, went to South Carolina to enforce 4 constitirtional 
right in court; that the Constitution of thé United States declared that the 
citizens of each state shall be entitled to all thé privileges and immunities of - 
citizens in the several states? And of what avail will it now be that the Con- 
stitution of the United States has ‘declared that slavery shall nt ‘extst, if 
in the late slaveholding states laws are to be enacted and enforced depriving 
rsons of African descent of privileges which are essential to freemen? 
“Je is the intention of this bill to secure those rights,” What rights? The 
natural rights of men specified in the Declaration and the privileges and 
immunities of citizens under the comity clause. Trumbull implles here and 
makes plain elsewhere fri his speech that these two sources referred to the 
same rights. How is thé protection of these natural rights of men, these 
privileges and immunities of citizens—as now listed in the Civil mene ee 
—authorized by the Leas Amendment? — : 
_ Sald Trumbull: 


tts difficult, perhaps, to define ‘ecuaely what slavery is and tert is. 
Liberty and slavery are opposite terms; one is opposed to the other. We 
. know that in a civil government, in organized society, no such thing can - 
exist as natural or absolute liberty. Natural liberty is defined to. be the— 
“Power of aéting as one ‘thinks fit, without any restraint of.control, 
“unless by the law of nature, being a right inherent in us by birth, and 
one of the gifts of God to man in his creation, when he imbued him: with: : 
the faculty of || - 
But every man who enters society gives up a part of this natural ubéty, — 
which fs the liberty of the savage, the Ilberty which the wild beast has, for ©. 
the advantages he obtains in the protection which civil government gives 9 
‘him, Civil liberty, or the liberty which 8 person enjoys in society, is thus 
_ defined by Blackstone: _ - 
Civil iberty isnot other than natural liberty, so far restrained by” | 
human laws and no further, as is necessary and expedient forthe general. a 
_ .. advantage of the public.” 
That Is the liberty to which every éitleen is entitled; that {s the liberty which” 
_ was Interided to bé secured by the Declaration of Independente and the — 
_., Constitution of the United States, originally and more especially by the’ 
_- Amendment which has recently been eaeitoai andina pote to Blackstone's 
Commentaries it'is stated that 
| fn this definition of civit liberty it’ou, hi to be uhderstogd, or ‘rather. . 
 Sprtaees that the restraints introduce ay the law should be equal t to 
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correct definition of the term “citizen of the United States” by referring to 
that clause of the Constitution which I have already quoted, and which de- 
clares that “the citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States.”” What rights are secured to the 
citizens of each State under that provision? Such fundamental rights as 
belong to every free person.*° , 


his belie that “it is the duty of Congress to give to the freedmen of the southern States ample 
protection in all their natural tights." The Thirteenth Amendment left “no doubt” of the power 


Of Congress to do so. “Here,” he said, “is not only a guarantee of liberty to every inhabitant 


of the United States, but an express grant of power to Congress to secure this liberty by appro- 
priate legislation. Now, unless a man may be free without the right to sue and be sued, to plead 
and be impleaded, to acquire and hold property, and to testify in the court of justice, then 
Congress has the power, by the express terms Of this amendment, to secure all these rights. To 
say that a man fs a freeman and yet is not able to assert and maintain his right, in a court of 
justice, is a negation of terms. Therefore the power fs expressly given to Congress to secure all 
thelr rights of freedom by appropriate legistation. The reason why this power was given is also 
drawn from the history of a clause of the Constitution,” namely, the comity clause, Article 4, 
Section 2. "There never was any doubt about the construction of this clause of the Constitution 
—that is, that a man who was recognized as a citizen of one State had the right to go anywhere 
within the United States and exercise the [miounity of a citizen of the United States; but the 
trouble was in enforcing this constitutional provision.” “To avoid this very difficulty, that of a 
guarantee without a power to enforce it, this second section of the constitutional amendment 
was adopted, which does give to Congress in clear and express terms the right to securé, by 
appropriate legislation, to every person within the United States, liberty.” Cono. Grosz, 39th 
Cong., Ist Sess. 41 (1866). _ 
¢ Senator William Stewart, moderate from Nevada, said, “I am in favor of legislation under 
the constitutlonal amendment that shall secure to-him [the freedman) a chance (o live, a chance 
to hold property, a chance to be heard In the courts, a chance to enjoy his civil rights, a chance 
to rise in the scale of humanity, a chance to be a man. ..., We have given him freedom, and 
that implies that he shall have all the civil rights necessary to the enjoyment of that freedom. 
The Senator from Illinols has introduced two bills {the Freedmen’s Bureau and Civil Rights 
bills] well and carefully prepared, which if passed by Congress will give full and ample protec- 
tlon under the constitutional amendment to the negro in his civil liberty; and guarantee to him 
civil rights, to which we are pledged.” /d. at 298; see similar remarks by Stewart, fd. at 110, 
ill, 297, 445... 1 ee re . 7 2 
- Senator Henry Wilson of Massachusetts argued... “we must see to it that the man made 
free by the Constitution of the United States, sanctioned by the voice of the American people, 
is a freeman indeed; that he can go where he pleases, work when and for whom he pleases; that 
he can sue and be sued; that he can lease and buy and sell and own property, real and personal; 
that he can go into the schools and educate himself and his children; that the rights and guar- 
antees of the good old common law are his, and that he walks the earth, proud and erect in the 
conscious dignity of @ free man, who knows that his cabin, however humble, is protected by the 
just and equal laws of his country.” 7d. at 111. co 
- Senator Henry S. Lane from Indiana maintained: “They [the negrdes] are free by the 
constitutional amendment lately. enacted, and entitled to all the privileges and immunities of 
other free citizens of the United States. It is made your especial duty by the second section 
of that amendment, by appropriate legislation to carry out that emancipation. If that second 
section were not embraced in the amendment at all your duty would be as strong, the duty 
would be paramount, to protect them in all rights as free and manumitted people. I do not 
consider that the second section of that amendment does anything but declare what is the duty 


- of Congress, after baving passed such an amendment to the Constitution of the United States, 


to secure them in all their rights and privileges.” - . 

“What are the Ryihrent to be accomplished by this bill? That these freedmen shall 
be secured in the possession of all the rights, privileges, and immuaities of freemen; in other 
words, that we shall give effect to the proclamation of emancipation and to the constitutional 
amendment.” Jd. at 602. . . 

_ See ako Trumbull’s remarks, éd. at 322, and Senator Sumner’s remarks, id. at 91. See 
Cook, td, at 1123. Co he 1 . a : ean . 7 ok 
” Martin F. Thayer of Pennsylvania maintained that the constitutional foundation of the 
Civil Rights Act was to be found in the tht tecath Amendment, the comity clause and that 
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Trumbull thus elaborated the natural rights philosophy underlying the 
Thirteenth Amendment and implementing legislation. While he later points 
to the black codes as instances of discriminatory state legislation which it 
is the aim of his bills to prevent, it is plain from this excerpt that he is also 
thinking of individual action based on custom or prejudice and made pos- 
sible by the absence of state legislation or other restraint. Accordingly, he 
argues that in a state of nature all men are free to act as they please, without 
any restraint, except such as may be imposed by the law of nature. Upon 
entering society “every man... gives up a part of this natural liberty ... 
for the advantages he obtains in the protection which the civil government 
gives him.” So liberty or‘civil liberty is what one gets in society as a result 


clause “which guarantees to all the citizens of the United States their rights to life, liberty and 
property.” Id. at 2464. ‘ ; 
Representative James F. Wilson of Iowa, chairman of the House Judiciary Committee, 
introduced the Civil Rights Bill in the House with even more sweeping constitutional declara- 
lions than those of Trumbull in the Senate. He planted the bill squarely upon the Thirteenth 
Amendment which made “a specific delegation of power to Congress.” He argued “A man who 
enjoys the civil rights mentioned in this bill cannot be reduced to slavery. Anything which pro- 
tects him in the possession of these rights insures him against reduction to slavery.” But if the 
bill “in its enlarged operation step out of the bounds of this express delegation of power,” Wilson 
found it constitutional still. He said “if citizens of the United States, aS such, are entitled to. 
possess and enjoy the great fundamental civil rights which it is the true office of Government 
to protect, and to equality in the exemptions of the law, we must of necessity be clothed with 
the power to Insure to each aud every-citizen these things which belong to him asa constituent 
member of the great national family, Whatever these great fundamental rights are, we must be 


‘ Upon this broad principle I rest my fustification of this bill. T assert that we possess the 
power to do those things which governments are organized to do} that we may protect a dtizen 
of the United Stated against a violation of his rights by the law of a single State; that by our 
laws and our courts we may intervene to maintain the proud character of American citizenship; 
that this power permeates our whole system, is a part of [t, without which the States can run 
riot over every fundamental right belonging to citizens of the United States; that the right to 
exercise this power depends upon no express delegation, but runs with the rights it is designed 
to protect; that we possess the same latitude in respect ta the selection of means through which 
to exercise this power that belongs to us when a power rests upon express delegation; and that 
the decisions which support the latter maintain the former.” /d. at 1118. 

Senator Reverdy Johnson of Maryland took a narrower.view of the Thirteenth Amendment 
but believed that the attributes of citizenship could be conferred on the free Negro by authoris- 
ing him under the judiciary article to sue, contract, be a witness, ete. “If I am right... that 


of everybody within its Hmits shall be protected, and protected alike.” /d, at $30. 
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of governmental restraint on the conduct of others. Without such govern- 


‘mental restraint, that is, without such laws and their enforcement, there {s 


no civil liberty. Hence the absence of laws is a denial or withholding the pro. 
tection which was the reason for creating or entering civil society. All of 
this was said so often and so earnestly, not only by Trumbull but by the rest 
of the sponsor$ of this combined constitutional and legislative program that 
it cannot be doubted as the common doctrinal foundation. Constitutional 


historians, too, have well understood it. The reason it bears repetition and 


re-emphasis here Is that Trumbull and the other sponsors did what constt- 
tutional historians have-not so well understood; he took ‘the next step of 
articulating the relationship of this natural rights philosophy to the con- 
cept of the equal protection of the laws. “Then, Sir,” he said in summing 


‘up, “I take it that any statute which is not equal to all, and which deprives 


any citizen of civil rights which are secured to other citizens, is an unjust 
encroachment upon his liberty; and is, in fact, a badge of servitude which, 


by the Constitution, is prohibited.” Civil rights which are “secured to other 


citizens’—"“secured” how? By the only method by which rights can be 
secured, namely, by supplying protection, by imposing restraints on those 
who would invade the rights. Hence, “depriviation” or “denial” of laws 
“not equal to all” will occur just as much by failure to supply the protection 
or impose the restraints as by black codes imposing special burdens on a 

Emphasizing this same central issue Senator Jacob M. Howard from 
Michigan, cast the argument in ternis of the rights that were denied to 
slaves. “What is a slave?” A slave, Howard answered after the manner of 
abolitionists for thirty years preceding, “had no rights, nor nothing which 


‘he could call his own. He had not the right to become a husband or a father 


in the eye of the law. .. . He owned no property, because the law prohibited 
him. He could not take real or personal estate either by sale, by grant, or 
by descent, or by inheritance. He did not own the bread he earned and ate. 

e stood upon the face of the earth completely isolated from the society in 
which‘he happened to be; he was nothing but a chattel, subject to the will 


of his owner, and unprotected in his rights by the law of the state where he 


happened to live.” ** The opposite of the slave is the free man; .the opposite 


of slavery is liberty. The Thirteenth Amendment’s abolition of slavery, 
therefore, is a declaration ‘‘that all persons in the United States should be 
free.” But what is freedom? Freedom is the possession of those rights 
which were denied to the slave, i.e., natural or civil rights. The Radicals 
differed as to the length of the list of natural rights but they agréed that it 
was at least as long as that presented in Section One of the Civil Rights and 
Section Seven of the Freedmen’s Bureau bills. The possession of these 


tights depends upon protection by government; indeed, so much so, that 
‘protection by government {s regarded as one of men’s civil rights or as a 


“necessary incident” of men’s civil rights, Governments act through laws 


-and hence the protection which govérnments are instituted to supply must 


47 Como. Grosz, 39th Cong., 1st Sess, 503-504 (1866), 
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be by laws. Thus.the Thirteenth Amendment made all men free, that is, 
restored civil rights to those who had been deprived of them and entitled 
them to the protection of the laws—in this case, according to Section Two, 
the laws of Congress. 4 
William Lawrence, a member of the Ohio delegation, in a carefully 
worked out speech delivered in the House marked out the foundations of 
the Civil Rights Bill in even greater detai? and comprehensiveness.** He 
argued that “so far as there is any power in the state to limit, enlarge or 
declare civil rights, all these are left to the states.” In this sense, the Civil 
Rights Act merely provided that “whatever” of the listed civil rights “may 
be enjoyed by any shall be shared by all citizens in each state.” All of this, 
however, was subject to the “limitation that there are some inherent and 
inalienable rights, pertaining to every citizen, which cannot be abolished 
or abridged by state constitutions or laws.”’ Thus far, Lawrence is saying 
that, within the area-of its optional operation, if the state acts at all, it 
must treat everybody alike. But with respect to “the inherent and inalien- 
able rights, pertaining to every citizen” the state must refrain from passing 
“constitutions and laws” which “abolish or abridge them.” The duty of the 
state, however, does not end with the observance of this negative limitation. 
Lawrence goes on to add: “There is in this country no such thing as legis- 
lative omnipotence. When it is said in state constitutions that ‘all legisla- 
tive power is vested in a Senate and House of Representatives,’ authority is 
not thereby conferred to destroy all that is valuable in citizenship. Legisla- 
tive powers exist in our system to protect, not to destroy, the inalfenable 
rights of men.” In the case of the inalienable rights of men or citizens, then, 
the obligation of the state is not discharged until it has furnished whatever 
protection is necessary to maintain those rights, é.¢., full or ample protec- 
tion. 
Lawrence then bears down directly on citizenship and its particular 
rights. The citizenship section of the Civil Rights Act, he said, was declara- 
tory. But even if it.weren’t, the national government by virtue of its sov- 
ereignty and the constitutional section about a rule of uniform naturaliza- 
tion has complete authority over citizenship, including the power to declare 
what rights appertain to it. Lawrence quotes the Declaration of Indepen- 
dence, the Preamble and the Fifth Amendment to show that three of the 
rights of citizens are life, liberty and property. “It has never been deemed 
necessary to enact in any constitution or law that citizens should have the 
_ tight to life or liberty. or the right to acquire. property. These rights are 
recognized by the Constitution as existing anterior to and independent of 
‘laws and all constitutions.” Fusthermore, not only are these rights “inherent 
‘and indestructible, but the.means whereby they.may be possessed and en- 
joyed are equally so.” 
It Is idle to say that a citizen shall have the right to life, yet to deny him 
the right to labor, whereby alone he can live. It is a mockery to say that a — 
‘citizen may have a right-to live, and yet deny him the right to make a con- 


48 7d. at 1832, 
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tract to secure the privilege and thé rewards of labor.'It 1 worse than mock- | 
ery to say that men may.be clothed by the national authority, with the 
character of citizens, yet may be stripped by state authority of the means 
by which citizens exist.... 
Every citizen, therefore, has the absolute right to life, the right to per- 

sonal security, personal liberty, and the right to acquire and enjoy property, — 

_ These are rights of citizenship. As necessary incidents of these absolute 
rights, there are others, as the right to make and enforce contracts, to pur- 
chase, hold, and enjoy property, and to share the benefit of laws for the 
security of person and property. 


It is not enough to note that this statement of Lawrence is an explicit 
articulation of the natural rights philosophy and that in it the natural 
rights of men are identified also as the rights appertaining to citizenship, 
important though these facts are in understanding both the significance 
of the Thirteenth Amendment and the concepts and clauses of the Four- 
teenth Amendment. Even more significant is the way in which Lawrence 
ties all this up with the equal protection concept and thus spells out the 
meaning of that concept. The equal protection requirement Is itself a 
“necessary incident” of men’s natural rights and ‘consists of a negative 
limitation and ani affirmative command. Failure of the legislature to supply 
the protection which it was instituted to supply is a denial of the require- 
ment quite as much as a legislative enactment singling out a particular 
group for abusive treatment. Lawrence repeats this point over and over 
again. “Now,” he said, “there are two ways in which a state may undertake 
to deprive citizens of these absolute, inherent and inalienable rights: either 
by prohibitory laws, or by a failure to protect any one of them.” 

In the discussion of the scope and nature of the Thirteenth Amendment 
and the constitutionality of the Freedmen’s Bureau bill and Civil Rights 
bills the role of the idea of equality, it can be seen, again was a dominant 
one. This results from the close connection between the idea of equality and 
the idea of governmental protection. In truth, the fact of very great im- 
portarice is that these two notions often were inseparably intermingled. “I 
have thought,” said Timothy H. Howe, abolitionist Senator’ from Wiscon- 
sin, “that it belonged to republican institutions to.carry out, to execute the 
doctrines of the Declaration of Independence, to maké mén equal. That, 
they are not equal in social estimation, that they are not equal in rental 
culture, ‘that they are not equal in physical stature, I know very well; but 
I have thought the weaker they were the more the government was bound 
to foster and protect them. If government be designed for the protection of 
the weak, certainly the weaker men are the more’ they need its protec- 


4° Again Lawrence said, “If the people of a state should become hostile to‘a large class of 
naturalized citizens and should enact laws to prohibit them and no other citizens from making 
contracts, from suing, from giving evidence, from inheriting, buying, holding, or selling prop- 
erty, or even from coming into the state, that would be prohibitory legislation. If the state 
should simply enact laws for native boro citizens and provide no law under which natutalized 
citizens could enjoy anyone of these rights, and should deny them all protection by civil process 
or peaal enactments, that would be a denial of justice.” cei ee © 
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- tion.” So it is the protection of the laws that makes men equal. Moreover, 
this was not.an attitude confined to the radicals. Senator Edgar Cowan, 
- Pennsylvania conservative, put it thus: “What is meant by equality” is 
that if a man “is assailed by one stronger than himself the government will 
protect him to punish the assailant. It means that if a man owes another 
money the government will provide a means by which the debtor shall be 
compelled to pay, ... that if an intruder and trespasser gets upon his land 
he shall have a remedy to recover it. That is what I understand by equality 
before the law.”’** 

The usual notion of the equal protection of the laws is that it is a com- 
parative concept. The requirement is met if one man has the same right as 
another. Men are protected equally if all of them are not protected. This 
comparative view was the one expressed by’ Senator Henry Wilson of Mas- 
sachusetts. 

He said: 

By the equality of man, we mean shit: tha ppooiiee ed, Be ha Bhaek0e 

white ...is as much entitled to the protection of the law as the richest and 

proudest man.... We mean that the poor man, whose wife may be dressed 

in a cheap calico, is as much entitled. to have her.protected by equal law 

_ a$ is the rich man to have his jeweled bride protected by the law of the 
land .... That the poor man’s cabin though it may be the cabin of a poor 

freedman in the depths of the Carolinas is entitled to the protection of the vid 

sanie law that protects thé palace of a Stewart or an Astor. 

The significant thing is-that these two conceptions,” both identifying 
equality and governmental protection, but the one stating the equal protec- 
tion of the laws as a comparative, the other as an absolute right of individ- 
- uals are basically identical. The first blush Impression that they are differ- 
ent arises from a failure to realize that.there is a constant and assumed 
factor in both of them, namely, the obligation of government to supply pro- 
tection. When Wilson says that the poor. man has the same right to protec- 
tion that the rich ‘man does, he-is not saying that the poor man would have 
no complaint if neither he nor the rich man received protection. He is say- 
ing in effect that the rich man has a right to protection; the poor man has a 
right to protection; they have the same right to protection. Both are en- 
titled, all men are entitled, to the protection of the laws. If some men do not 
receive it, they are.denied the full or the equal protection of the laws. If all 


- men receive the full protection of the laws, they equally receive the protec- 


tion of the laws or they receive the equal protection of the laws.’ On the 
other hand; if men equally receive the protection of the laws, they all re- 
ceive the full protection ofthe laws sincé it is assumed that the protection 
of the laws will always be supplied in some form and to mete le. = 
this context, the “equal” protection of the laws and the “full” pro 
of the laws are virtually synonyms. ‘The use:of both words, “full” and 
“equal” in the Freedmen’s Bureau and: Civil Rights t bills is, thus s highly 
Cone. ane ee Cats he Oe a 7 


- $17. at 342. 
837d, at 343. 
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significant. Elsewhere, throughout the discussion and in other bills, these 
words aré used sometimes together, sometimes alternatively, but always 
redundantly or interchangeably. - 

The equal protection of the laws, then, as an integral part of the social 
compact-natural rights doctrine, and as nourished, matured and under- 
stood by the abolitionists, was far from the simple command of compara- 
tive treatment that courts and later generations have made it. Freemen, all 
men, were entitled to have their natural rights protected by government. 

- Indeed, it was for that purpose and that purpose only that men entered 
society and formed governments. Once slavery was abolished, the legal 
pretense for withholding the protection of the laws from some people was 
at an end. Those people, too, must then be protected fully, equally. The 
equal protection of the laws, is thus a command for the full or ample pro- 
tection of the laws. It is basically an affirmative command to supply the 
protection of the laws. This is its primary character. Its negative on gov- 
ernmental action is secondary and almost incidental. In the words of Sen- 
ator Yates’ resolution, it is a comimand that all persons “shall be protected 
in the full and equal enjoyment of all their civil . . . rights.” This view 
makes intelligible Trumbull’s otherwise odd statement that “any Statute 
which is not equal to all, and which’ deprives ahy citizen of civil ‘rights 
which are’ secured to other citizens, is an unjust encroachment upon his 
liberty, and is in fact, a badge of servitude which, by the Constitution, is 
prohibited” = =|. . = 

_ Inarevealing impromptu speech on December 19, 1865, Senator Trum- 
bull summed up the essential features of the Thirteenth Amendment and 
his purpose in sponsoring the Freedmen’s Bureau Bill: . 
I desire to give notice that I shall to-morrow, or on some early day there- 
after, ask leave to introduce a bill to enlarge the powers of the Freedmen’s 
Bureau so as to secure freedom to all persons within the United States, and 
protect every individual in the full enjoyment of the rights of person and 
property and furnish him with means for their vindication. In giving this 
notice I desire to say that it is given in view of the adoption of the consti- 
tutional amendment abolishing slavery. I have never doubted that, on the 
adoption of that amiendment it would be competent fot Congress to protect 
every person in the United States in all the rights of person and property 
belonging to the free citizen; and to secure these rights is the object of the 
bill which I propose to introduce. I think it important that action should be 
taken on this subject at an early day for the purpose of quieting apprehen- 
sions in the minds of many friends of freedom lest by local legislation or a 
prevailing public sentiment in some of the States persons of the. African 
race should continue to be oppressed and in fact deprived of their freedom, 
and for the purpose also of showing to those among whom slavery has here- 
- “tofore existed that unléss by local legfslation they provide for the real free- 
" dom of their former slaves, the federal government will, by virtue of its own 
+ authority, see that they are‘fully protected. © . 
The bill which I desire to introduce is intended to accomplish these ob- 
53 Cono. Grosz, 39th Cong., ist Sess. 472 (1866), Senator Richard Yates, Hlinols (Jan. 29, 
1866). 
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jects. I hope there may be no necessity for enforcing such a bill in any part 

of the Union; but I consider that under the constitutional amendment Con- 

" gress is bound to see that freedom is in fact secured to every person through- 
out the land; he must be fully protected in all his rights of person and 
property; and any legislation or any public sentiment which deprived any 
human being in the land of those great rights of liberty will be in defiance 
of the Constitution; and if the states and local authorities, by legislation or 
otherwise, deny these rights, it is incumbent on us to see that they are 
secured. - 

This casual-utterance, is a clear-cut expression of the state’s affirma- 
tive duty to protect as well as its negative obligation not to pass discrimina- 
tory legislation, of the authority of Congress to protect Negroes against in- 
dividual invasions of their new-found freedom and civil rights when the 
inaction of the state or its failure to supply protection make such invasions 
possible, and of the Thirteenth Amendment as the constitutional foundation 
- upon which this radical redistribution of power rested. Trumbull speaks of 
securing freedom to all persons and protecting every individual in “the full 
enjoyment of the rights of persons and property” and the means of their 
vindication. Later it is plain he is thinking entirely of blacks and is using 
these universal words simply because he is intent on ralsing the blacks to 
the standard of the whites, The use of the universal words thus has 4 sig- 
nificance inextricably intertwined with the idea of equality. “Full enjoy- 
ment of the rights of persons and property” and the means of their vindica- 
tion is the “equal” enjoyment of these rights, That enjoyment on the part of 
the recently freed Negroes was rendered far less than full or equal by legisla- 
tive enactments, such as the Black Codes, prohibitory in their nature which 
singled out the Negro for separate and abusive treatment. These accord- 
ingly-fell within the ban of the Amendment-and of congressional power. 
“Full enjoyment of the rights of persons and property” was less than a 
reality also by reason of “a prevailing public sentiment in some of the 
States;” that is to say, that by reason of the deep-rooted prejudices and 
attitudes toward the Negro translated {nto private action and conimunity 
pressure, “‘persons of the African race continue to be oppressed and in fact 
deprived of their freedom.” So these, too, are within the ban of the Amend- 
ment and within the reach of congressional power under it. Not however as 
an original matter. The primary duty of protection is still with the states. 
It is only when acting they act discriminatorily or when not acting they 
fail to supply protection against ptivate inroads the federal power springs 
into life, ‘The Southerners are accordingly told that “unless by local legisla- 
tion they provide for the real freedom of their former‘slaves, the federal 
government will by virtue of its own guthority see 'tliat théy are fully pro- 
tected.” So “full enjoyment of the right'of person and property” is the same 
as “equal enjoyment” of those rights;‘and the “full enjoyment” of such 
rights depend upon (1) the absence of discriminatory state. legislative or 
other official action and (2) the presence of adequate affirmative protection 
ain Cono. Grose, 39th Cong. Let Sess. 472 (1666), Senator Richard Yates, Mlinols (Jan. 29, 
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to prevent or cope with individual invasions. This then is equal protection. 
At the very foundation of the system constructed out of the Thirteenth 
Amendment-and the Freedmen’s Bureau and Civil Rights Bills is an idea 
of “equal protection” as far flung as the problem of human rights and as 
substantive as any guarantee of those absolute rights could well be. 

The striking thing then about the Thirteenth Amendement js that it was 
intended by its drafters and sponsors as a consummation to abolitionism in 
the broad sense in which thirty years of agitation and organized activity 
had defined that movement. The Amendment was seen by its drafters and 
sponsors as doing the whole job—not just cutting loose the fetters which 
bound the physical person of the slave; but restoring to him his natural, 
inalienable and civil rights; or what was the same thing in other words, 
guaranteeing to him the privileges and immunities of citizens of the United 
States. Slavery and liberty were contradictory and mutually exclusive 
states. If slavery were abolished then liberty must exist. But liberty in 
society, civil liberty, consists of natural liberty as restrained by human 
laws protecting all men in their antecedent rights and being both general 
and equal. Nor, carrying out this well articulated major premise and the 
diplomacy of the Fathers in 1787 was any word of caste or color used in 
the Amendment. And so within its ambit is the power “to secure freedom 
to all persons and protect every individual in the full enjoyment of person 
and property and the means of their vindication.” Thus underlying the 

‘ narrow words of the Amendment and imported by them into the Constitu- 
tion are the theories of Locke, the Declaration of Independence, the Declar- 
ation of Rights in the state constitutions and the fundamental principles of 
the common law. This was the effect of a prohibition of slavery and involun- 

‘tary servitude; and a grant of power to Congress to enforce it by appro- 
priate legislation designated the agency and imposed the responsibility for 
the protection of the rights thus nationalized. 


Vv 


- The one point upon which historians of the Fourteenth Amendment all 
agree, and indeed, which the evidence places beyond cavil, is that the Four- 
- teenth Amendment was designed to place the constitutionality of the Freed- 
men’s Bureau and Civil Rights bills, particularly the latter, beyond doubt.” 


&5 Three of the Justices of: the Supreme Court, In opinions delivered at circuit before the 
- post bellum reaction and counterrevolution had set in, took this broad view of the Thirteenth 
” Amendment and concluded that the Civil Rights Act was constitutional under it: Justice Swayne 
in United States v. Rh 1 Abb. 28 (U.S. 1866) ; Chief Justice Chase in Matter of Elizabeth 
. Turner, 1 Abb. 84 (U.S. 1867) ; Justice Bradley in United States.v, Crulkshank, 1 Woods 308, 
318 (U.S. 1874). The Rhodes case involved the right of a Negress to testify against a white man 
in the courts of Kentucky, denied by the laws of that state. In the Turner case, the Chief Justke 
struck down undet the “full and equal benefit of all laws” provision of the Civil Rights Act, 
a Maryland system for apprenticing freed Negro children to thelr former masters under condi- 
tions more rigorous than those applied to other apprentices. See also Smith v. Moody, 26 Ind. 
299, 306 (1866); People v. Washington, 36 Cal. 658 (1869); ¢f. Bowlin v. Commonwealth, 

2 Bush $ (Kentucky 1867). a ; 
8 Frack, Tae Aporrion oy rue Fouarszxta Amenpment (1908); Fairman, Does the 
Fourteenth Amendment Incorporete the Bill of Rights?, 2 Stan. L. Rev. $ (1949) ; Wansory, 

_ EQUALITY AnD THE Law (1938). 
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The principal source and nature of the doubt have already been indicated 
in the discussion of the third debate over the Thirteenth Amendment. The 
doubt related to the capacity of the Thirteenth Amendment to sustain this 
far-reaching legislative program. The Thirteenth Amendment, it had been 
argued, was designed merely to free the slave from personal bondage. Sec- . 
tion Two restricted rather than enlarged its scope. And, in any event, the 
amendment could not be construed as destroying or seriously modifying 
the federal system as it existed hitherto. Primarily these arguments were 
raised by those who were basically opposed to the Civil Rights and Freed- 
men’s Bureau bills. But the impetus thus given a new amendment was sug- 
mented by other doubts entertained by some of thé staunchest friends of 
the legislation. From the very beginning of the Thirty-ninth Congress, there 
were those who felt that the rights secured in the Civil Rights and Freed- 
men’s Bureau bills, especially as they applied to the Negro, should be 
placed beyond the power of shifting congressional majorities. This group 
did not question the program by which the rights of individuals were na- 
tionalized, by which the jurisdiction of the states was ousted if not properly 
exercised and that of Congress and the Federal courts instituted. They felt 
that this program should be made an inescapable obligation of the whole 
federal government—not merely a discretionary alternative of Congress— 
by fixing it in the Constitution itself. This idea, well defined at the beginning 
of the Thirty-ninth Congress among the radicals, gradually spread and be- 
. came the conviction of the overwhelming majority of all Republicans, radi- 
cals and conservatives alike. 

Thus the Thirteenth Amendment played an important part in the evo- 
lution of the Fourteenth Amendment, not as universalizing freedom which 
the Fourteenth Amendment presupposes, of as the first step in a comprehen- 
sive two or three step plan, but because, after its passage, doubts about its 
adequacy became so serious as to make it seem advisable to try to do the 
same job all over again by another amendment. And the character of the 
doubts, the existence of which gave rise to the new amendment and which 
that amendment was intended to remove, tell much about the’ meaning of 
the new amendment. The statutory plan which the Fourteenth Amendment 
was to place beyond all constitutional doubt and the substantive provisions 
of which it was to incorporate was intended “to protect every individual in 
the full enjoyment of the rights of person and property.” That statutory 
plan did supply the means of vindicating those rights through the instru- 
mentalities of the federal government. It did intrude the federal government 
between the state and its inhabitants. It did constitute the federal govern- 
ment the protector of the civil, ie. the natural rights of the individual. It 
did interfere with the states’ right to:determine disputes relating te prop- — 
erty, contracts and crimes. It did “revolutionize the laws of the states every- 
where.” It did overturn the pre-existing division of powers between the state 
and the central government. All of these things can be read it the words of 
the Ciyil-Rights bills. Their presence there, can be amply confirmed by 
resorting to the intentions of the framers, the circumstances which brought 
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the act forth, the historical experience which the act was designed to culmin- 

nateand embody. The fact that the new amendment was written and passed, 
at the very least, to make certain that that statutory plan was constitutional, 
to remove doubts about the adequacy of the Thirteenth Amendment to sus- 
tain it, and to place its substantive provisions in the Constitution itself, 
should place the minimum capacity of the new amendment beyond con- 
troversy. 


VI. 


.. The anti-slavery backgrounds of the Civil War amendments are con- 
ceded by all. The nature of those backgrounds, however, have been almost 
entirely forgotten. - 

_ .In its bearing on the Constitution.and the Civil War amendments, the 
anti-slavery movement must be viewed, first, as a great historic experience 
in the national life of the United States. The Civil War amendments were 
the culmination and embodiment of that experience. As such, their meaning 
is to be gathered from the comprehensive goals of the abolitionist crusade, 
from the abrogation of the natural rights of men, bond and free, black and 
white, which were the active causes of that crusade, from the unmistakable 
nationalistic infplications of:the. abolitionist movement, and from the con- 
stitutional theory which the abolitionists evolved to fit those goals, causes 
and implications. Read in this way, the Thirteenth and Fourteenth Amend- 
ments can only be taken to.assure national constitutional and governmental 
protection of men in their natural rights or of citizens in their privileges 
and immunities fully-and equally and regardless of federal principles— 
natural rights which accordingly government could never allow to be abro- 
gated by others and could itself abrogate only when forfeited by crime 
proved by established legal procedures, 

The anti-slavery origins of the Civil War. amendments may be viewed, 
second, in a far narrower framework: in the limited context of the immedi- 
ate political and legislative history—say 1861 to 1866—which encompassed 
the actual translation of crusading goal into constitutional amendment, of 
abstract doctrine into concrete enactment. The short range history and the 
limited context show the manner in which the translation was made and 
confirm and repeat conclusions derived from the long range history and 
the broad context... a 
'. The Republican Party, operating through its eventual control of Con- 
gress, propelled by an internal machine made up of radicals and downright 
abolitionists, moving forward under a platform whose anti-slavery consti- 
tutional principles and statements were directly traceable through Giddings 
and Chase to organized abolitionist origins—having achieved political 
power and capitalizing on the outcome of the Civil War carried through a 
combined constitutional and legislative:program consisting of the Thir- 
teenth Amendment, the Freedmen’s Bureau and Civil Rights bills, and the 
Fourteenth Amendment. In doing so, they employed the constitutional 
ideas, the very concepts and clauses which; a quarter of a century earlier, 
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had been evolved by Birney and Weld, Stanton and Wright, Stewart and 
Tiffany, Goodell, Gerrit Smith, Chase and Olcott. 

The Thirteenth Amendment nationalized the right of freedom. It 
thereby nationalized the equal right of all to enjoy protection in those 
natural rights which constitute that freedom. The Freedmen’s Bureau Bill 
and the Civil Rights Act supplied nattoiial government protectjon to the 
rights of contract, of property, of the equal protection of the courts and of 
the “full and equal benefit of all laws for the security of person and prop- 
erty.” These two measures were legislative implementations of the Thir- 
teenth Amendment as authorized by its second section. The Fourteenth 
Amendment reenacted the Thirteenth Amendment and made the program 
of legislation designed to implement it constitutionally secure or a part of 
the Constitution. The Fourteenth Amendment added again, as the Thir- 
teenth Amendment had done earlier, a power and duty of congressional en- 
forcement. The national protection of men in their natural rights or of citl- 
zens in their privileges and immunities which was the basic idea of this 
whole repeatedly reenacted program—expressed in its language, reiterated 
in the debates upon it, emphasized in the circumstances which brought it 
forth stage by stage, and made inevitable by the historic experience and 
movement which it culminated and embodied—exténded to individuals 
without regard to the private or governmental character of the violatok and 
was both constitutional arid congressional. Me iy seiner al 
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CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


MONDAY, JULY 1, 1063 
U.S. Senate, 


ComMitrez oN CoMMERCE,. 
Washington, D.C... 


The committee convened at 10 a.m., in room’818, Old Senate Office 
Bales Hon. Warren G. Magnuson, chairman of the committee, 
presiding. ‘i = 

The Crise. Thecommittee willcometoordér, |. 

We begin this morning public deliberations on the most important 
and sensitive bill that has been referred to this committee in man 
rears, S. 1782, the Interstate Public Accommodations Act of 1963. 

he eyes of a Nation and the world, with sometimes conflicting opin- 
ions, are on us, and I for one am painfully aware of the {o0-long de- 
ferred responsibility that we confront. ee 

The chairman has already made known his views as @ cosponsor 
along with seven other committee members. I will not repeat those 
views here. . | roa ce Me ; or ole, 

There are, we know, differences among —oe not as to ultimate 
goals but as to ne Sepropriat ublic policies for getting to these 

oals. These very differences will produce a final record clarity 
the constitutional pores: of Congress to act in this field, the: role o 
the States, the rights and obligations of privately owned public fa- 
cilities, and the rights of all citizens to equal treatment in public 
accommodations. be ints aac th. yt eee ee 

What should be known now is the care, deliberation, and proinpt- 
ness that_we intend the committee should em ny It is planned to 
continue seve the full: week beginning July 8, and the full week 
beginning July 15. If additional time is needed, sessions will be sched- 
uled for the week beginning July 22. At the same Eine a6 hese ae are 
running, the committee has asked practicin pd be and legal scholars 
on a nationwide basis to contribute briefs and opinions on the bill 
and its various sections. “When. hearings have been concluded, the 
committee will immediately begin markup and executive session con- 
sideration. No effort will be spared to bring this work to a proper 
and prompt conclusion. ae 

In the last few days, 2 States—Kentucky and Delaware—have 
joined 30 other States and the District of Columbia in adopting laws 
against discrimination in public accommodations, This still leaves 
a substantial number of States and a substantial number of people 
without this affirmative protection, 


1 Professional steff counsel assigned to this hearing : Gerald B. Grinstein. 
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(The bill and amendments follow :) 
(8. 1782, 88th Cong., ist sess.] 


A BILL To elminate diecrimination In public accommodations affecting interstate 
commerce 


Be tt enacted by the Senate and House of Representatives of the United 
States of Amertea in Congress: assembled, That thls Act nay be cited as the 
“Interstate Public Accommodations Act of 1963.” 


FINDINGS 


Seo. 2. (a) The American people have become Increasingly mobile during 
the last generation, and millions of American citizens travel each year from 
State to State by'rail, air, bus, automobile, and other means. A substantial 
number of stch travelers are members of minority racial and religtous groups. 
These. citizens, particularly Negroes, are subjected In many places to dlscrim- 
ination and segregation, and they are frequently unable to obtain the goods and 
servicés available to other interstate travelers, . 

(b) Negroes ard members of other minority groups who travel’ interstate 
are frequently unable to obtain adequate lodging accommodations during thelr 
travels, with the result that they may be compelled to stay at hotels or motels 
of poee and inferlor quality, travel great distances from their normal routes 
to find adequate accommodations, or make detailed arrangements for lodglag 
far in advance of scheduled interstate travel. 

(c}) Negroes and members of other minority groups who travel interstate 
ate frequently unable tq obtain adequate food service at convenient places 
along their routes, with the result that m are dissuaded from traveling 
interstate, while others must travel considerable distances from their Intended 
routes in order to obtain adequate food service. 

. (d) Goods, services, and persons in the amusement and entertainment in- 

dustries commonly move in interstate commerce, and the entire American peo- 
ple benefit from the increased cultural and recreational opportunities afforded 
peiiag J Practices of audience discrimination and segregation aridealy re- 
strict the number of persons to whom the Interstate amusement and entertain- 
ment industries may offer their goods and services. Tho burdens imposed on 
auteretate commerce by such practices and the obstructions to the free flow 
of commerce which result therefrom are serious and substantial. 
‘* (6) Retail establishments In all States of the Union purchase a wide variety 
and & large volume of goods from business concerns located in other States and 
In foreign nations. Discriminatory practices in such establishments, which in 
some instances have led to the withholding of patronage by those affected by 
such practices, inhibit and restrict the normal distribut!..n of goods in the inter- 
state market. =’ ne 

: (f) Fraternal, religious, scientific, and other organizations engaged in inter- 
state operations are frequently. dissuaded from holding conventions in cities 
which they would otherwise select becanse the public facilitles in such citles 
aré eélther hot open to all members of racial or religious minority groups or are 
availabte only on a segregated basis. 

:«(g)' Business organizations are frequently hampered in obtaining the sert- 
ices of skilled svorkers and persons in the professions who are Iikely to encounter 
discrimination based on race, creed, color, or national origin in restaurants, re- 
tail stores, and places of amusement in the area where their services are needed. 
Business organizations which seek to avoid subjecting their employees to such 
discrimination and to avold the strife resulting therefrom are restricted fn 
the choice of location for their offices and plants. Such discrimination thus 
reduces the mobility of the national labor force and prevents the most effective 
allocation of rational resources, including the interstate movement of industries, 
particularly in some of the areas of the Nation most fn need of industrial and 
commercial expansion and development. 3 

(bh) The discriminatory practices described above are In all cnses encouraged, 
fostered, or tolerated In some degree hy the governmental authorities of the 
States in which they occur, which license or protect the businesses involved by 
means of laws and ordinances and the activities of their execulive and Judicial 
officers, Such discriminatory practices, particularly when their cumulative 
effect throughout the Nation Is considered, take on the character of action by 
the States and therefore fall within the ambit of the equal protectlon clause of 
the fourteenth amendment to the Constitution of the United States. 
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(1) Tho burdens on and obstructions t6 commerce which are described above 
can best be removed by invoking the powers of Congress under the fgurteenth 
amendnient and the commerce clause of the Constitution of the United States 
to prohibit discrimination based on ‘race, color, religion, or nattonal origin in 


_ certain pubife establishments. © 
RIONT TO NONDIGCRIMINATION IN PLACES OF PUBLIC ACCOM SIODATION 


‘Sto. 3 (a) Ali persons shall be entitled, without discrimination or segrega- 
tion on account of race, color, religion, or national orlgin, to the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, and accom- 
modations of the following public establishments: eh fi 

(1) any hotel, motel, or other public place engaged in furnishing lodging 
to transient guests, including guestea from other States or traveling In Inter- 
state commerce; eaNd : 

(2) any motion picture house, theater, sports arena, stadium, exhibition 

- hall, or other public place of amusement or entertainment which customarily 
presents motion pictures, performing groups, athletic teams, exhibitlors, 
or other sources of entertainment which move in interstate commerce; and 

(3) any retall shop, department store, market, drugstore, gasoline station, 

“or other public place which keeps goods for sale, any restaurant, lunchroom, 

lunch counter, soda fountain, or other publile place engaged fn selling food 

for consumption on the premises, and any other establishment where goods, 

~ . services, factlitics, privileges, advantages, or accommodations are held ont 
. to the public for sale, use, rent, or hire, if— 

_ (i) the goods, services, facilities, privileges, advantages, or accom- 

’ modattons offered by any such place or establishment are provided to a 

substantial degree to Interstate travelers. cat 

(il) a substantial portion of any goods held out to the public by any 

_ such place or establishment for sale, use, rent, or hire has moved fn 

interstate commerce. ; : 

({11) the activities or operations of such place or establishment other- 
wise substantially affect interstate travel or the interstate movement 
of goods in commerce, or : 

(iv). such place or establishment fs an integral part of an establisb- 

* ment included under this subsection. . ee 

For the purpose of this subsection, the term “Integral part” means physic¢ally 
located on the premises occupied by an establishment, or located contiguous to 
such preinises and owned, operated, or controlled, directly or Indlrectly, by or for 
the benefit of, or leased from the persons or business entitles which own, operate 
or control an establishment. .. | fate fo ; 

(b) The provistons of this Act shall not apply fo a bona fide private club 
or other establishment not open to the public, except to the extent that the factli- 
tles of such establishment are made available to the customers or patrons of an 
establishment yyithin the scope of subsection (a). 34 

PEOHIRITION AGAINST DENIAL OR INTERFERENCE WITH THE RIGHT TO 

ae NONDISCRIMINATION ~*~ : x A 


Src. 4. No person, whether acting under color of law or otherwise, shall (a) 
withhold, deny, or attempt to withhold or deny, or deprive or attempt to deprive, 
any person of any right or privilege secured by section 8, or (b) interfere or 
attempt to Interfere with any right or privilege secured by section 8, or (c) 
intimidate, threaten, or coerce any person with a purpose of interfering with 
any right or privilege secured by. section 8, or (d). punish or attempt to punish 
any person for exercising or attempting to exercise any right or privilege secured 
by section 3, or (e) incite or ald or abet any person to do any of the foregoing. : 


CLYIL ACTION FOR, PREVENTIVE RELIFF 


Sro. 5. (a) Whenever any person has engaged or there are reasonable grounds 
to believe that any person is about to engage % any act or practice prohibited 
by section 4, a civil action for preventive rellef, {ncluding an application for a 
’ permanent or. temporary Injunction, restratning,order, or other order, may be 
Anstituted (1) by the person aggrieved, or (2) by the Attorney Generel for or in 

the name of the United States if he certifies that he has received a written com- 
plaint from the perbon, aggriéved and that in his judgment (t) the person 


aggrieved fs unable to inftlate and maintain appropriate legal proceedingae and 


ar aes 
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_ (il) the purposes of this Act will be materially furthered by the filing of an 


_ action. | 


(b) In any action commenced pursuant to this Act by the person aggrieved, he 


shall jf he prevails, be allowed a reasonable attorney's feo as part of the coats, 


{c) A person shall be deemed unable to initiate and maintain appropriate legal 
proceedings within the meaning of subsection (a) of this section when such 
person is unable, elther directly or through other interested persons or orga: 
nizations, to bear the expense of the litigation or to obtain effective legal repre- 
sentation: or when there is reason to believe that the institution of such litiga- 
tlon by him would jeopardize the employment or economic standing of, or 
might result in injury or economic damage to, such person, his family, or his 


property. 


(d) In case of: any complaint received by the Attorney General alleging a 
violation of section 4 in any. jurisdiction where State or local laws or regula: 
tions appear to him to forbid the act or practice involved, the Attorney General 


. shall notify. the appropriate State and local officials and, upon request, afford 


.them a- reasonable time to act under such State or local laws or regulations 


before he. institutes an action. Oompliance with the foregoing sentence shall 


_ hot: be required if the Attorney General shall file withthe court a certificate 


that the delay consequent upon such compliance in the particular case would 
adversely affect the interests of the United States, or that, in the particular 
case, compliance would be fruitiess, i te As 

(e) In.any case of a complaint received by the Attorney General, including 


-@ case within the scope of subsection (d), the Attorney General shall, before 


i 


instituting an action, utilize the services of any Federal agency or Instrumen- 
tality which maybe avallable to attempt to secure compliance with section 4 


by voluntary procedures, if in-his Judgment such procedures are likely to be 


effective in the circumstances. . 
toy moe JURISDICTION 


‘Sec. 6. (a) The district courté‘of the United States shall have jurisdictton of 
PD ings instituted pursuant to this Act and shall exercise the same without 
regard to whether the aggrieved party shall have exhausted any administrative 
or other remedies that may be provided bylaw. |. 

_ (b) This Act shall not preclude any individual or any State or local agency 
from pursuing any remedy that may be available under any Federal or State 
law, including any State statute or ordinance requiring nondiscrimination in 


“public establishments or accommodations. 


“WG s 


-{8. 1782, 88th Cong. 1st cess.) 


AMENDMENTS (in the nature of a substitute) Intended to be proposed by Mr. 
+. Drrxeen to the bill (8. 1782) to eliminate discrimination in public accom- 
modations affecting interstate commerce, viz: Strike ollt all after the enacting 

‘_ clause and insert the following: 


- That this Act may be cited as the “Public Accommodattons Conelllation Act 
o 1 i. 


' é 


TITLE I—PUBLIC SERVICES AND ACCOMMODATIONS PROVIDED BY 


PRIVATE ESTABLISHMENTS 


Sno. 101. (a) The Congress hereby finds and declares that, except with respect 
to services and accommodations provided by public utilities and common carriers, 


‘the denial to any person, because of race, color, religion, or national origin, of 


free and full access to the public services and accommodations provided by private 
establishments, when done within the discretion of the owners and operators 
thereof and not under compulsion of State and local laws, is legal and consonant 
with the right of private property, but nevertheless is not in keeping with the 


concept and spirtt of equality of rights, privileges, and opportunity. 


th) ‘The Congress hereby applauds the owners and operators of private estab- 
Hshments providing public services and acconimodations who havo never Instl- 


“tuted, or who have abandoned, practices which discriminate against persons be- 


cause of race, color, religion, or national origin, ang urges that the owners and 
operators of private estabilshments providing public services and accommoda- 


‘tions who still pursue stich discriminatory. practices to discontinue them, 
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Seo. 102. Any person or group of persons who, because of race, color, religion, © 
or national origin, are denied full eavelity of access to the public avrvices and 
accommodations provided by any. private establishment may file & complaint 
wih the Community Relations Service established by title II ‘of this Act, For 
purposes of this title, the public services and accommodations provided by private 
establishments include, but are not limited to, those services and accommodations 
provided by any privately owned and operated ‘hotel, motel, restaurant, theater, 
sports arena, stadium, amusement hall, lanch counter, snackbar, or club (other 
than’a private ¢lub which caters only to memberg and their guests). ss 

Seo. 103. (a) Each complaint fled under section 102 shall be In writing, shall 
be under oath, and shail recite in reasonable detail the facts and circumstances 
concerning the discriminatory practices causing the denial of full équality of 
access which is the subject of such complaint. 

(b) The Service is authorized to make a full investigation of any complaint 
filed under sectlon 102 and shall hold such hearings with respect thereto as may be 
necessary. Tho Service shall conduct all hearings with respect to any such com: 
plaint in executive session, and shall not release any testimony given theré{n’ 
except by agreement of all partied involved inthecomplainti’ °° 6 

Seo. 104. If the Service finds as a result of {ts investigation of any complaint 
filed under section 102 that any person or group of persons are, because of race, 
color, religion, or national origin, being dented full equality of access to any 
public service or accommodation provided by any private establishment, the Serv- 
ice shall endeavor to bring about a discontinuance.of the discriminatory. practices 
causing such denial. . neo Bie ee i 


TITLE 1I—ESTABLISHMENT OF COMMUNITY RELATIONS SERVIOF 


Src. 201. There is hereby established a Community Relations Service (here- 
inafter referred to as the Service”), which shal) be headed by a Director who 
shall be appointed by the President, by and with the advice and consent of the 
Senate. The Director shall receive compensation at a rate of $20,000 per year. | 
The Director is authorized to appoint such additional officers and employees as 
he deems necessary to carry out the purposes of this title. Pe a tet 7m 

Szo. 202. (a) It shall be the fuhction of the Service to provide conciliation 
assistance to communities and persons therein in resolving disputes, disagreé- 
ments, or difficulties relating to discriminatory. practices based on race, color, or: 
national orlgin which {mpair the rights Of ‘persons in such communities under - 
thé Constitution or laivs of the United States of which affect or may affect inter- 

, state commerce. The Service may offer ite services in cases Of such disputes, 
agreements, or difficulties whenever in its Judgment peaceful relations among | 
the citizens of the community involved are threatened thereby, and {t may offer 
its services either? upon ifs owh motion oF upon the request of af appropriate. 
local official or other interested person. at eet eM Net: cee 

(b) It shall also be the function of the Service, whenever it finds that dis- 
eriminatory practices exist as a general custom throughout a community which 
deny to any person or group'of persons, because. of race, color, religion, or na- 
tional origin, the full equality of access to any public services and accommoda- 
tlons described In sectlon-102 of this Act, to provide conciHation assistance in’. 
an endeavor to bring about communitywide agreements for the discontinuance 
of such discriminatory practices. pAb ta ais 

Seo. 203. (a) The Service shall, whenerer possible in performing its functions 
under this title, seek and utilize the cooperation of the appropriate State or local 
agencies and may seek and utilise the'cooperation of any nonpublic agency which 
Itbelieves may be helpful, =... it; oa es et ieee 

(b) The activities of all officers and employees of the ‘Service in providing 
conciliation assistance under this title shall be conducted In confidence and with- ’ 
out publicity, and the Service shall hold confidential any information acquired 
in the regular performance of [ts duties upon the understanding that it would 
be so held. No officer or employee, of the Service shal] engage in the perform. 
ance of investigative or prosecuting functions for any department or agency in 
any litigation arising out of a dispute in which he acted on behalf of the Service. | 

£0. 204, Subject to the provisions of sections 103(b) and 203(b), the Director 
shall, on or before January 31 of each year, submit to the Congress a report of 
the activities of the Service during the preceding fiscal year. Such report shall 
also con information with respect to the internal administration of the 
Service an meg | contain recommendations for legislation necessary for improve- - 
ments in such internal administration. Such report may also contain recom- 
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mendations of the Service for training or retraining programs to increase the 
employment opportunities for individuals whose skills make it difficult for them 
to secure and retain satisfactory employment on a full-time basis. 

Sr. 205, There are authorized to be appropriated such sums as may be neces- 
Or cis ee the Service to carry out its functions under this title and title I 
0 s Act. ; : : ; : 

Anienii the title so as to read: “‘A'bill to establish a Community Relations Serv- | 
ice to assist In securing full access by all persons, without regard to race, color, 
religion, or national origin, to the public services and accommodations provided 
by private establishments, and to provide conciliation assistance to communities 
in resolving certain disputes, disagreements, or difficulties relating to discrimi- 
natory practices based on race, color, or national origin.” 


a 


(8S. 17382, 88th Cong., Ist sess.) 


AMBNDMBNTS Intended to be proposed by Mr. Gorpwares to the bill (3, 1732) 
to aeep eel discrimination in public accommodations affecting interstate com- 
merce, Viz: 


On page 7, line 21, after.the comma, insert the following: “or that any labor 
organization has engaged or there are reasonable grounds to believe that any 
labor organization is about to engage in any act or practice in violation of the 
rights guaranteed In section 101 of the Labor-Management Reporting and Dis- 
closure Act of 1059,”. 

On paze 9, following section 6, add the following new section: 


“BARGAINING RIGHTS OF LABOL ORCANIZATIONS WITH EXCLUSIONARY 
en MEMBERSIIIP POLICIES 


“Sec. 7. Section 9(a) of the Nationat Labor. Relations Act, as amended, is 
amended by Inserting before the period at the end thereof a colon, and the follow- 
Ing: ‘Provided further, That no labor organization which does not admit to 
membership ali of the employees it seeks to represent in a unit appropriate for 
that purpose, on the same terms and conditions generally and uniformly ap- 
plicable to and with the same rights and privileges generally and uniformly 
accorded to all members thereof, shall be the exclusive representative of employ- 
ees In such unit for the purpose of collective bargaining within the meaning of 
this section.’ Nothing in the foregoing sentence shall be construed to prevent a 
labor organization from denying membership|to any person on the ground that 
such person is a member of the Communist Party or of an organization that be- 
lieves in or teathes ihe overthrow of the United States Government by force or 


by any Hlegal or unconstitutional methods’.” 


{8. 1782, 88th Cong., 1st sess.]: 


AMENDMENT Intended to be proposed by Mr. Keattna to the bill (8. 1782) 
to ee discrimination in public accommodations affecting interstate com- 
merce, viz: 3 


On page 7, line 7, between lines 8 and 4, insert the following new subsection: 

(c) The enumeration of any public establishment listed in clause (1), (2), 
or (3) of subsection (a) shall not be construed to exclude the application of such 
subsection to any other public establishment not listed in such clause which Is 
similar to such enumerated establishment. ; v2 


7 
* 


a (8. 1782, 88th Cong, Let seas.) 
AMENDMENTS Intended to be proposed ‘by Mr. Keatino to the bill (S. 1732) 
to eliminate discrimination in public accommodations affecting Interstate com- 


merce, viz: ; 


On page 7, line 7, immediately after “(a)”, insert the following: “directly or 
indirectly publish, circulate, issue, display, post, or mail any notice, advertise- 
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ment, or written or printed communication, to the effect that any of the goods, 
services, facilities, privileges, advantages, or accommodations of any public 
establishment to which the provisions of section 3 apply shall be refused, with- 
held from, or denied to any person on account of race, color, religion, or national 
origin, or (b)”. 

Redesignate ‘“(b)", “(ce)”, “(d)”, and “(e)” In section 4 as “(ce)”, “(d)”, 
“(e)”, and “(f)”, respectively. 


(S. 1782, 88th Cong., Ist seas.) 


AMENDMENTS Intended to be proposed by Mr. Keatino to the bill (S. 1782) 
to eliminate discrimination in public accommodations affecting Interstate com- 
merce, viz: 


\ 
On page 7, between Jines 16 and 17, insert the following new sectlon: 


“DISCRIMINATION UNDEB COLOR OF LAW PEOHIBITED 


“Sec. 5. No person acting under color of any law, statute, ordinance, regula- 
tion, custom, or usage shall in the operation of any public establishment, includ- 
ing but not limited to, any hotel, motel, or other public place engaged in furnish- 
ing lodging ‘to transients, guests, or any motion picture house, theater, sports 
arena, stadium, exhibition hall, or other public place of amusement or entertain- 
ment, or any retail shop, department store, market, drugstore, gasoline station, 
or other public place which keeps goods for sale, or any restaurant, lunchroom. 
lunch counter, soda fountain, or other public place engaged in selling food for 
consumption on the premises, or any other establishment where goods, services, 
facilities, privileges, advantages, or accommodations are held out to the public 
for sale, use, rent, or hire, shall directly or indirectly publish, circulate, issue, 
display, post, or mail any notice, advertisement, or written or printed communica- 
tion to the effect that any of the goods, services, facilities, privileges, advantages, 
or accommodations of such public establishment shall be refused, withheld from, 
or denied to any person on account of race, color, religion, or national origin, or 
withhold, deny, or attempt to withhold or deny, or deprive or attempt to deprive, 
or interfere or attempt to Interfere, or intimidate, threaten, or coerce any person 
with a purpose of interfering with, or punish or attempt to punish any person, 
or incite or ald or abet any person, to segregate or otherwise discriminate 
against customers on account of their race, color, religion, or national origin.” 

Redesignate sections 5 and 6 as sections 6 and 7 respectively. 

On page 7, line 21, insert after the comma the words “or section 8”. 

On page 8, line 20, insert after the number 4”, the words “or section 5”. 

On page 9, line 12, insert after the number “4"’, the words “or section 6”. 


(The department and agency comments follow :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 29, 1968, 
B-104297. 
Hon. WARREN G, Ma@nvuson, 
Chairman, Committee on Commerce, 
U.S. Senate. 


Deak Mr. Coatruan: We refer again to your letter of June 26, 1963, in which 
you asked for our comments on S. 1732. - 

5. 1732, introduced as part of the Pres{dent’s civil rights program, aims at 
preventing racial and religious discrimination in public accommodations in or 
affecting interstate commerce. The bill authorizes civil actlons for preventive 
relief by the aggrieved parties, or by the Attorney General in the name of the 
United States, and also, prior to the institution of such actions, provides for 
procedures to seek voluntary compliance with the nondiscrim{nation prohibi- 
tions of section LY. ; 

8. 1732, if enacted, would not directly affect the functions and operations of 
the General Accounting Office and we have no objection to its favorable con- 
sideration by your committee. . 

Sincerely yours, . 
JOSrPH CAMPBELL, 
Comptrolicr General of the United States. 
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(COMPTROLLER GENERAL OF THE UNITED STATES, 
. Washington, July 29, 1963. 
B-~104207, 
Hon. Waren G. MacGnuson, 
Ohairman, Committee on Commerce, 
U.S, Senate. . 

Dean Mr. CHAIRMAN: Ini your letter of June 27, 1963, you asked for our 
comment on the amendments to 8. 1782 (in the naturé of a substitute), intro- 
duced by Senator Dirksen on June 26, 1963. The proposed amendments would 
substitute for the public accommodations bill contained in 8. 1732 as originally 
introduced provisions relating to and establishing a Community Relations 
Service simtlar to that proposed in title IV of 8. 1781, the edministration’s pack- 
age bill on civil rights. - 

This proposal would not Girectly affect the ‘functions and operations of our 
Office, and we have no objection to its favorable consideration by your com- 
mittee. We suggest that there be’ considered the Inclusion of the words “sub- 
ject to civil service and classification laws” after the word “appoint” at the 
end of line 8, page 4 of the bill. 

Sincerely yours, 
JosrrH CAMPBELL, 
Comptrotler General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
‘Washington, Jtily 29, 1963. 
B-104297, 
Hon. WaRREN G. MAGNUSON, 
Chairman, Commtitee on Commerce, 
U.S. Senate. 

Deak Mra. CHAIRMAN: We refer again to your letter of July 17, 1963, in 
which you asked for our comment on the amendment to S. 1782 introduced by 
Senator Goldwater on July 16, 1963. 

‘This proposal represents that part of the President's civil rights program 
relating to discrimination in places of public accommodations. Senator Gold- 
water’s amendment would permit injunctive relief against 4 labor union which 
engages in or is about to engage in violation of the rights guaranteed in section 
101 of the Labor-Management Reporting and Disclosure Act of 1959, 20 U.S.C. 
411. The amendment would also add a new section 7 to S. 1732 whose effect 
would be to deny exclusive bargaining power to a labor union which maintains 
exclusionary membership policies. 

These amendments, if enacted, would not affect the functions and operations 
of our Office, and we have no objection to their favorable consideration by your 
committee 


Sincerely yours, 
JoSEPH CAMPBELL, 


Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 8; 1963. 
B-104207. . 
Hon. WARREN G. MAGNUSON, 
Chairmen, Commitiee on Commerce, 
U.S. Senate. 

Dean Mr. CHAIBMAN: In your letter of July 23, 1963, you requested our 
comment on an amendment (No. 135) to 8. 1732, intended to be proposed by 
Senator Keating. 

The proposed amendment would insert in section 4 of S. 1732 a provision 
which would prohibit the direct or {ndirect publishing, circulation, display of 
any notice, advertisement, or written or printed communieation to the effect 
that any of the goods, services, facilities, privileges, advantages, or accommo- 
dations of any public establishment to which the provisions of section 8 of the 
bill apply shall be refused, withheld from, or denled to any person on account 
of race, color, religion, or national origin. 
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The proposed amendment would not affect the functions and operations of 
the General Accounting Office, and we have no objections to its favorable con- 
sideration by your committee. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
; Washingion, August 8, 1968. 
B-104207. 
Hon. WaARken G. MacNnvuson, 
Chairman, Committee on Commerce, 
U8. Senate. ye 

Deak Mr. CHARMAN: In your letter of July 25, 1963, you requested our com- 
ek ae Ares amendment (No. 136) to 8S. 1782, intended to be. proposed by Sen- 
ator Keating. . , 

The proposed amendment would add to section 9 of 8. 1732 a new subsection 
(c) which would make it clear that the enumeration of any public establish- 
ment in subsection (a) of section 8 shall not be construed to exclude its applica- 
tion to other similar establishments not listed. 

The proposed amendment would not affect the fanctions and operations of the 
General Accounting Office, and we bave no objections to ita favorable considera- 
tion by your committee. 


Sincerely yours, 
JosxPH CAMPBELL, 
Comptroller Generat of the United Statee. 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 8, 1968. 
B-104207. 


Hon. WARREN G. Maqnuson, 
Chairman, Committee on Commerce, 
U.S. Senate. 

Deak Mr. CuammMAN: In your letter of July 23, 1963, you requested our 
comment on ah amendment (No. 184) to 8. 1782, intended to be proposed by 
Senator Keating. —_—. ae at a 

The proposed améndment would add a new section 5 prohibiting the publish- 
ing, circulation, display, or mai of notices, advertisements, or communica- 
tions representing that certain g , services, facilities, privileges, advantages, 
or accommodations offered or held out to the public for sale, use, rent, or hire, 
shall be refused, withheld from,‘or denled to any person on account of race, 
color, religion, or national origin by any person acting under color of any law, 
statute, ordinance, regulation, custom, or usage. The bill would further pro- 
hibit any person so acting from committing certain specified acts in denial of 
such goods, services, or facilities to any customers on account of their race, 
color, religion, or national origin. 

The proposed amendment would not affect the functions and operations of the 
General Accounting Office, and we have no objections to its favorable considera- 
tion by your committee. ; re, 

Sincerely yours, Sad 
JOSEPH OAMPBELL, 
Comptroller General of the United Siates.. 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.O., July 10, 1968. 

Hon. Warren G. MaGnuson, 
Chairman, Committee on Commerce, 
U. &. Senate. Shes e 

Deak Mr. OHATRMAN: Reference is made to your request for the views of the 
Department of Defense with respect to 8. 1782, a bill to eliminate discrimination 
in public accommodations affecting interstate commerce. 
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Executive Order 9981, issued by President Truman on July 26, 1948, declared it 
to be a policy of the President that there should be equality of treatment and op- 
portunity for all persons In the armed services without regard of race, color, 
religion, or national origin. The Department of Defense took steps to assure 
compliance with Executive Order 9981, and {t {s the policy of the Department of 
Defense to provide equality of treatment and opportunity for all members of the 
Armed Forces. In furtherance of effo.cs fn this area, the Department is cur- 
rently studying means for adopting recommendations of the President’s Com- 
mittee on Equal Opportunity in the Armed Forces. While the military depart- 
ments have established a fine record over the past 15 years, these recommendations 
are designed to further improve existing programs. One of the major items 
included in the report of this committee concerns problems encountered as a 
result of offbase discrimination. ; ; 

Off-base discrimination against minority groups within the Armed Forces gen- 
erates a serious morale problem for the military. In consideration of the purpose 
and the mission of the military establishment, {t is neither feasible, expedient, nor 
justifiable to assign personnel to duty stations on the basis of race, color, or 
national origin. Consequently, servicemen belonging to minority groups have 
been forced to accept a set of standards, and have been denfed privileges enjoyed 
by other military personnel in those areas where local custom supports discrimina- 
tory practices. 

It is understood that the establishments covered by S. 1732 are those which 
serve the general public, including hotels, motels, restaurants, lunch counters, 
theaters and other places of amusement, department and other retail stores, 
drugstores, gasoline stations, and the like. Military personnel, like other mem- 
bers of the American public, must rely upon the availability of public accommo- 
dations when traveling to new duty stations, when living in a civillan community 
adjacent to their duty station, or when on temporary duty in connection with 
military maneuvers. Unlike most civilians, military personnel are required to 
move their families upon completion of on 3- to 4-year tour of duty. Asa matter 
of military necessity, the serviceman moves when and where ordered. When 
servicemen, who are members of a mincrity group, encounter discriminatory 
practices in the course of a move, or upon arrival at their new duty station, they 
are required to assume additional problems which constitute an unnecessary 
and unjustifiable burden. The morale and discipline problems caused by such 
inequities can only have an adverse effect on milftary operations. : ‘ 

The Department of Defense fully concurs in the purposes of S. 1732 and sup- 
ports its enactment as a needed supplement to ita own existing policies. This 
legislation would assure minority groups within the Armed Forces the same 
equality of treatment during periods of travel, and during off-duty time that is 
now being afforded onbase. , , ae ; 

The Bureau of the Budget advises that there Is no objection to the presentation 
of this report for the consideration of the committee and that the enactment of 
S. 1782 would be in accord wih the program of the President. ~ 

Sincerely, _ 
Joun T. McNaucHton, 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Auguat 9, 1963. 
Hon. Warren G. MAGNUSON, 
Chairman, Committee on Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHargMAN: This letter is tn response to your recent requests for 
reports on 8. 1732, a bill to eliminate discrimination in public accommodations 
affecting Interstate commerce and a proposed amendment, tn the nature of a 
substitute, by Senator Dirksen together with S. 1217 and S. 1622 dealing with 
the same topic. 

Thoughtful persons are aware that the patterns of racial discrimination Im- 
posed upon the colored tenth-of our population have had debilitating effects 
upon those who have endured them. Many have been caught In the cycle of 
poverly and hopelessness reflected in the often-quoted statistics on school drop- 
outs, welfare rolls, health standards, juvenile delinquency, and unemployment. 

The President, with the wholehearted support of myself and the Department 
of Health, Education, and Welfare, seeks now to dedicate the Nation to the 
elimination of the more flagrant forms of discrimination practiced against the 
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Negro, At the same time the President has urged substantial increases in funds 
for basic adult education, welfare work training, vocational education, youth 
and manpower training to assist all of our citizens with limited educational 
and culcural attainments to break out of the round of inadequate skills, unem- 
ployment, and indifference. _The Departnient of Health, Education, and Welfare 
will assume major responsibility for this enhanced educational effort under 
legislation now pending before this Congress. We welcome the challenge which 
these programs will create for us. : 

For the Negro who takes advantage of fresh opportunities to augment his 
education and skills to meet the requirements of today’s industry, the knowledge 
that racial barriers are being removed from public accommodations, education, 
employment, housing, and in numerous other areas of'our daily life wilt provide 
him with strong motivation for success, Full opportunity will spark ambition. 
An earnest ongoing effort to eliminate all forms of racial discrimination by both 
publie and private action is an inseparable part of the proposed program to 
combat the illiteracy: and Inadequate skills of a substantial fraction of our 
populace. If we can do these things simultaneously, the momentum of our 
efforts will be rewarded by a more secure America where every man will be 
measured by his own worth. ae . 

For these reasons, therefore, the Department of Health, Education, and Wel- 
fare urges enactment of.S. 1732. This bill is a part of the omnibus civil rights 
program proposed by the President and places the enforcement powers of the 
Federal Government squarely behind the eradication of discrimination in public 
accommodations. The suggestel amendment of Senator Dirksen would be a 
substitute for the administration’s bill and we do not support it. S. 1217, pro- 
posed by Senator Javits and S. 1622, by Senator Hart, lack nunierovs significant 
features of S. 1732. We defer to the views of the Department of Labor on the 
amendment to S. 1782, introduced by Senator Goldwater. 

We are advised by the Bureau of the Budget that there fs no objection to the 
presentation of this report from the standpoint of the administration's program,,. 
and that enactment of S. 1732 would be in accord with the President’s program. © 

Sincerely, ; ih - 
ANTHONY J. CELEBREZZE, 
. Secretary. 


U.S. DepastMent of LABor, . .. 
; OFFICE OF THE SECRETARY, 
"Washington, August 7, 1963. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Commerce, 
U.S. Senate, Washington, 'D.C. 

Dear Mr. CHAIRMAN: This is in further response to your request for our 
views on amendments “Intended to be proposed by Mr. Goldwater to the bill 
(S. 1782) to eliminate discrimination in public accommodations affecting in- 
terstate commerce.” : ne 

The first of the proposed amendments would, in our opinion, constitute an 
irrelevant addition to S. 1782. It, in effect, amends section 101 of the Labor- 
Management Reporting and Disclosure Act of 1959, and deals with matters 
which are inappropriate for inclusion in this public accommodations proposal, 
as well as legally incongruous with its stated purpose, oo 

S. 17382 concerns the right of access to public accommodations particularly 
as they relate to interstate travel and commerce. On the other hand, section 
101 of the Labor-Management Reporting ahd Disclosure Act pertains to the 
internal affairs of labor unions. Section 101 does establish certain rights for 
union members, and it also prohibits certain discriminations in disciplinary and 
other matters. Hovwever, none of the-c rights and safeguards under section 101 
are germane in any way to the right of oeing served in‘ public establishments. 

The proposed amendment seeks to revive an approach which the Congress 
considered but rejected when it enacted the Labor-Management Reportlhng and 
Diselosu: » Act in 1959. As originally proposed in the Senate, the Secretary of 
Labor was empowered to enforce the provisions of title I. As the bill was | 
finally passed, however, private actlons were substituted to remedy all viola- 
tions of this title, with several exceptions. Approximately 275 private actions 
have been instituted under the title In the less than 4 years the Labor-Manage- 
ment Reporting and Disclosure Act has been in exfstence, thus indicating the 
extent to which unton inembers have exercised their rights. 
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Another point for consideration ts that many title I rights under the act are 
also title IV duties on labor organizations and are protected through civil 
actions of the Secretary of Labor. Since the enactment of the act, the Secre- 
tary has initiated 95 actions to enforce these rights. Taking into account this 
close relationship between title I and title IV, we believe that a further divi- 
sion of responsibility in civil litigation between the Departments of Labor and 
Justice would lead to confuston in the act’s administration and be detrimental 
to its basic objectives. 

We are in basic agreement with the objective of the proposed new section to 
§. 1732 entitled “Bargaining Rights of Labor Organizations With Exclusionary 
Membership Policies.” However, a ‘recent ruling by an NLRB hearing ex- 
aminer (Hughes Tool Co. (Case No. 28-CB-429)) indicates that this amend- 
ment may simply be declaratory of existing law. 

The Bureau of the Budget advises that there is no objection to the presenta- 
tion of this report from the standpoint of the administration’s program. 

Yours sincerely, 
a W. Wriarp Wirtz, 
Beoretary of Labor. 


DEPARTMENT OF STATE, 
Washington, D.C., July 12, 1968. 
Hon. WaRREN G. MAGNUSON, 
Chairman, Committee on Commerce, 
U.B. Senate. 


Deas Mz. CHAIRMAN: Your letters of June 26 and 27, 1963, enclosed for the 
comment of the Department of State a copy of the bill S. 1732, the Interstate 
Public Accommodations Act of 1968, and a copy of the amendments In the nature 
of a substitute intended to be proposed by Senator Dirksen to 8.1732. __ 

The Department's views on this matter were presented by the Secretary of 
State during his testimony before your committee on July 10 and we have no 
further comments on the foreign policy implications of this !egislation and the 
reasons why we must attack the problems of discrimination. The Department 
of State defers to the views of other agencies primarily concerned with respect 
to the detailed questions of this legislation and its enforcement; we are, as the 
Secretary pointed out, concerned with the underlying purpose of the proposals 
and the adverse effects of the present situation. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report and that enactment of S. 1732 would be in accord with the ad- 
ministration’s program. ; 

Sincerely yours, 
FREDERIOK G. DuTTON, 
Assistant Secretary. 


FeprraL AVIATION AGENOY, 
; ciao Washington, D.C., July 19, 1968. 
Hon. WABREN G. MAGNUSON, 
Chairman, Committee on Commerce, . 
U.S. Senate, Washington, D.C. » 4 : 


Deas Mr. CHARMAN: This is in reply to your request of June 27, 1963, for 
the views of this Agency with respect to S. 1732, a bill to eliminate discrimination 
in public accommodations affecting interstate commerce, - 

Yow also asked for our views on 8. 1217 and 8, 1622, other public accommoda- 
tions bills. This report constitutes our response to all three requests, 

I am obviously aware of the fundamental issues which prompted the introduc- 
tion of 8. 1732. Both as a member of this administration and as an American 
citizen I am greatly concerned that all our fellow citizens, and particularly those 
who travel in interstate commerce, will be treated with dignity in selecting 
public accommodations, 

However, I assume that your request for my comments relates specifically to 
my responsibilities under the Federal Aviation Act of 1958, to encourage and 
foster the development of air commerce. Pursuant to that responsibility, I 
strongly recommend enactment of 8. 1782, 

The movement of the air traveler from point to point provides only one of 
the services he needs as he movesin air commerce. Additionally, and at the very 
least, hu needs food and lodging. He usually has a variety of other needs. For 
most travelers those needs are met in a fashion designed to afford comfort and 
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convenience. But if restaurants and hotels are not available to the air traveler, 
if they are available only at an inconvenience, or if they are unattractive or 
otherwise undesirable, he is not getting the services he needs and suould be able 
to expect. The natural consequence is that he is reluctant to travel and does 
so only when necessity outwelghs the convenience and other unpleasantness 
fnvolved. So that this reluctance may be overcome, the same facilities which 
are already available to most air travelers must be made available to all of 
them. The same high-quality, conventent, and pleasant accommodations that 
most of us insist on In the usual course of traveling must be made avaliable to 
all who would travel. This fs essential if air commerce is to reach its fullest 
development. 

In sum, it is my belief that air commerce is adversely affected by the denial 
to a substantial segment of the traveling public of adequate and desegregated 
public accommodations. : ; 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this repoft and enactment of 8. 1732 would be In accord with the 
program of the President. 

Sincerely, 
N. E. Hartasy, Administrator. 


GENERAL SERVICES ADMINISTRATION, 
Weeshington, D.O., July 26, 1968. 
Hon. WARREN G, MAGNUSON, 
Chatrman, Committee on Commerce, 
U.8. Senate, Washington, D.O. 

Dear Mr. Coarrnstan: Your letter of June 26, 1963, requested the views of 
the General Services Administration on 8. 1732, 88th Congress, a bill to elimi- 
nate discrimination in public atcommodations affecting interstate commerce. 

Thé purpose of the proposed tegislation is stated in the title of the bill. It 
would, with respect to all petsons traveling interstate, prohibit discrimination 
or segregation based on race, color, religion, or national origin in certain public 
establishments. hac far ar een 

We wish to point out In this connection that,.in fiscal year 1964, It 18 esti- 
mated the civilian agencies of the Federal Government will spend approximately 
$348,231,710 for passenger travel within the continental United States. It is 
our firm conviction that ath Federal employees traveling interstate on Govern- 
ment business should be entitled, without discrimination or. segregation on 
account of race, color, religion, or national origin, to the full and equal enjoy- 
ment of the goods, services, facilities, privileges, advantages, and accommoda- 
none fe certain public establishments, as would be provided by the proposed 
legislation. ; : : 

The General Services Administration’ strongly endorses the objective of 
8. 1782 and urges early enactment of the bill. pie 

The enactment of the proposed legislation would not affect the budgetary 
requirements of this agency. | ase Pe : on 

The Bureau of the Budget has advised that there Is no objection to the 
“sumnission of this report to your committee and that the enactment of S. 1732 
would be in accord with the program of the President. _ 

Sincerely yours, : - 
BernakpD L. Boutin, Administrator. 


nates 


INTERSTATE COMMERCE COMNISSION, 
a Washington, D.O., July 9, 19€8. 
Hon. WARREN G. Maanuson, 
Chairman, Committee on Commerce, 
U.S, Senate, Washington, D.C. . 

Dean CHAIRMAN Maonvuson: Your letter of June 27, 1963, addressed to the 
Chairman of the Commisston, and requeating comments on a bill, 8. 1782, intro- 
duced by Senator Mansfield (for himself and 43 other Senators), to eliminate 
discrimination {n public accomoaaros affecting interstate commerce, and on 
amendments (in the nature of a substitute) to 8. 1782 intended to be proposed 
by Senator Dirksen, has been referred to our Committee on Legislation. After 
consideration by that Committee, I am authorized to submit the following com- 
ments In its behalf: 
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I 


S. 1732, as introduced, would establish the right of all persons, without dis- 
crimination or segregation on account of race, color, religion, or national origin, 
to the full and equal enjoyment of the goods, services, facilities, privileges, ad- 
vantages, and acconimodations of public establishments serving interstate travel- 
ers or substantially afitecting interstate travel or the interstate movement of 
goods {tn commerce. While the term “public establishments” Is not fully defined, 
among the establishments explicitly covered by the bill are hotels, otels, restau- 
rants, theaters, and other places of amusement; retall and department stores, 
drugstores, lunchrooms, lunch counters, gasoline stations, and the like. Bona 
fide private clubs are not included. 

Any deprivation of or interference with the right to use the public facilities 
covered by the proposed measure Is specifically prohibited, and aggrieved persous 
are granted the right to sue for an injunction or other preventive relief. In 
addition, the bill would authorize the Attorney General to bring a civil suit for 
preventive relfef when, in his Judgment, the person aggrieved is unable to initiate 
and maintain appropriate legal proceedings and the purposes of the Dill will 
be materially furthered by the filing of such an action. 

The term “public establishments” as used in the bill as introduced Is broad in 
scope, and ft is not clear to what extent S. 1732 is intended to apply to common 
carriers and other persons subject to the Interstate Commerce Act and related 
statutes administered by this Commission. Insofar as the proposed measure 
may be construed to apply to such carriers and other persons, it should be 
noted that it is now unlawful under section 3(1) of the act “for any common 
carrier subject to this part [part I] * * * to make, give, or cause any undue 
or unreasonable preference or advantage to any particular person * * * or to 
subject any particular person * * * to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever.” While this provision relates to rat! 
carriers, there are similar provisions in the other parts of the act applicable 
to motor or water common carriers. These provisions have been interpreted 
in a series of decisions by the Federal courts and this Commission as prohibiting 
the segregation by such carriers of passengers traveling on Interstate trains or 
buses, or using related terminal facilities. AIfficheli v. United States, 313 U.S. 
80 (1941); Henderson v. Untied States, 339 U.S. 816 (1950); Boynton v. Vir- 
. ginta, 864 U.S. 454 (1960); United States v. Lassiter, 203 F. Supp. 20, aff’d per 
curiam 371 U.S. 10 (1962); Lewts v. The Greyhound Corp., 199 F. Supp. 210 
(1961); National Assn. for A.0.0.P. v. St. Louts-S.F. Ry. Co., 207 1.0.C. 335 
(1955); Keys v. Carolina Coach Co., 64 M.C.C. (1955); and Discrimination— 
Interstate M. Carriers of Passengers, 88 M.C.C. 743 (1961). 

In the last cited proceeding, this Commission, upon petition of the Attorney 
General of the United States, promulgated a number of general regulations 
designed to Implement further the provisions of section 216(d) of the act with 
respect to the nonsegregated use of motor buses and related facilities operated 
and utilized in the interstate common carrier transportation of passengers. 
The lawfulness of the regulations thus [ssued was upheld by the courts in the 
State of Georgia v. United States, 201 EF. Supp. 813 aff’d per curiam, 371 U.S. 
9 (1962); and the Attorney General has since reported that all railroad stations 
and bus terminals have been desegregated. In view of these decisions, the racial 
segregation of passengers using interstate transportation or terminal facilities 
by common carriers subject to the Interstate Commerce Act {s clearly establ{shed 
as a violation of that act. In the words of the Supreme Court: “The question 
: ar open; it is foreclosed as a litigable issue.” Batly v. Patterson, 309 

To the extent, therefore, that S. 1782 might be construed as prohibiting 
discrimination or segregation by common carriers subject to the Interstate 
Commerce Act, its enactment would permit the accomplishment of the same 
substantive result as that reached by this Commission and the courts in the 
aforementioned cases. Insofar as its prohtbitlons would apply to persons other 
than common carriers subject to our jurisdiction: under the Interstate Com- 
merce Act and related statutes, [ts enactment would not appear to affect directly 
the jurisdiction or functions of this Commission or to impair our administra- 
tion of the laws entrusted to us. In either case, however, the Dill’s passage tnto 
law, under the circumstances here disclosed, is, in our view, a matter of broad 
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congressional policy. Accordingly, we make no recommendation either for or 
against §. 1732 as introduced. 
Ir 


The amendments (in the nature of a substitute) to S. 1732 intended to be 
Introduced by Senator Dirksen would declare “legal and consonant with the 
right of private property, but nevertheless * * * not in keeping with the concept 
and spirit of equality * * *” the denial to any person, because of race, color, 
religion, or national origin, of free and full access to the public services and 
accommodations provided by private establishments, except public utilities and 
common carriers, when done within the discretion of the owners and operators 
thereof and not under compulsion of State and local laws. The substitute pro- 
posal would create a Community Relations Service to assist {n securing the fall 
and nondiscriminatory access by all persons to the public services and accom- 
modations of private establishments, and to provide conciliation assistance to 
communities in resolving certain disputes, disagreements, or difficulties based 
on race, color, or national origin. 

As the proposed amendments are expressly made inapplicable to the services 
and accommodations provided by public utilities and common carriers, their 
passage into law would not affect the prohibitions now embraced in the inter- 
state Commerce Act relating to racial discrimination or segregation by common 
carriers subject to the jurisdiction of this Commission. Accordingly, their 
enactment also is, in our view, a matter which the Congress must decide on the 
basis of broad policy considerations. 

Respectfully submitted. 

ABE MoGrecor Gorr, 
Acting Chairman, Committee on Legislation. 

ABE McGrecor Gorr. 

Rorest L. MurpuHy. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., July 24, 1963. 
Hon. WARREN G, MaGNusON, 
Chairman, Committee on Conimerce, 
U.S. Senate, Washington, D.C. 

Dear CHAIRMAN MaGNuson: Your letter of July 17, 1963, addressed to the 
Chairman of the Commission, and requesting comments on amendments {n- 
tended to be proposed by Senator Goldwater, to the bill (S. 1732) to eliminate 
discrimination in public accommodations affecting interstate commerce, has 
been referred to our Committee on Legislation. After consideration by that 
committee, I am authorized to submit the following comments in its behalf: 

In our letter of July 9, 1963, concerning S. 1722 and certain nmendments (in 
the nature of a substitute) intended to be futroduced by Senator Dirksen, we 
expressed the view that enactment of efther the original or the proposed sub- 
stitute bil would not directly affect the substantial functions or jurisdictlon 
of this Commissfon and constitutes a matter which Congress itself must decide 
on the basis of broad policy considerations. The amendments Intended to be 
proposed by Senator Goldwater relate exclusively to labor organizations and 
have as their fundamental purpose the extension of such organizations of full 
and equal membership rights and privileges to all of the employees they scek 
to represent in a unit appropriate for that purpose. Such amendments wontd 
not modify or affect the provisions of the Interstate Commerce Act. discussed 
in our prior letter. relating toa racial discrimination or segregation by common 
carriers subject to the jurisdiction of this Commission. and their passage into 
law also Is, In our view, a matter of broad congressional policy in respect of 
which we take no position. 

Respectfully submitted. 

LAURENCE K. WALRATH. 
Chairman, Cammittce on Leaislatian, 
ABE McGrecor Gorr. 

Rupert |. Murpity. 
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INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., July 81, 1963. 
Hon. Wargen G. Maonuson, 
Chairman, Committee on Commerce, 
U.S. Senate, Washington, D.C. 


Deak CHArRMAN Macnuson: Your letters of July 23 and July 25, 1963, ad- 
dressed to the Chairman of the Commisston, and requesting comments on 
amendnients Nos. 134, 135, and 136, intended to be proposed by Senator Keating 
to the bill (S. 1732) to eliminate discrimination in public accommodations 
affecting interstate commerce, have been referred to our Committee on Legisla- 
tion. After consideration by that committee, I am authorized to submit the 
following comments in its behalf: 

The amendments intended to be introduced by Senator Keating would pro- 
hibit the direct or {Indirect publication, circulation, issuance, display, or mailing 
of any notice, advertisement, or written or printed communication, to the effect 
that any of the goods, services, facilities, privileges, advantages, or accommo- 
dations of any public establishment subject to section 3 of 8S. 1732 ahatt be 
refused to or withheld from any person on account of race, color, religion, or 
national origin. In addition, such amendments would {fn substance preclude all 
persons from engaging in the discriminatory practices otherwise forbidden by 
S. 1732, as so amended, under color of any law, statute, ordinance, regulation, 
custom, or usage. 

In our previous comments upon S. 1732 and certain amendments thereto in- 
tended to be introduced by Senators Dirksen and Goldwater, we expressed the 
view that enactment of that legislation with or without such amendments 
would not affect the substantial functions or jurisdiction of this Commission 
and represents a matter which Congress {ftself must decide on the basis of broad 
policy considerations. The amendments intended to be proposed by Senator 
Keating, likewise, would have no material effect upon the provisions of the 
Interstate Commerce Act relative to racial discrimination or segregation by 
common carriers subject to our jurisdiction, discussed in our prior letters, and 
we therefore take no position for or against their passage into law. 

Respectfully submitted. 

LAURENCE K. WALRATH. 
Chairman, Committee on Leglalation. 
Ase McGrecor Gorr. 

Ropert L. MurPxy. 


“U.S. INFORMATION AGENCY, 
Washington, July 24, 1968. 
Hon. WARREN G. Maonvuson, 
Chairman, Committee on Commerce, 
U.8. Senate. 

DEAR Mr. CHAIRMAN: This will reply to your letters of June 27, 1963, request- 
ing Agency comments on S. 1732, a bill to eliminate discrimination in public 
accommodations affecting interstate commerce, and the proposed amendnient 
thereto by Senator Dirksen. 

The U.S. Information Agency is in favor of the enactment of the proposed 
legislation. We leave it to those more learned and experienced !n such matters 
to discuss the detailed provisfons of the bill. We cannot help but belleve, how- 
ever, that barriers to equal rights and opportunities for all in this Natlon 
must be broken down and that the proposed bill is another step in the ful- 
fillment of the American dream. 

In the everyday task of portraying the American scene to forelgn audiences, 
the Agency has had the difficult task of counteracting the detrimental effects 
of civil rights violations. We cannot make good news out of bad practice. 
Nor can we cover up the fact that we have important unfinfshed business in 
this country. What we have done and will continue to do, however, {s to place 
our problems and difficulties in proper and truthful perspective, indicating the 
continuing progress we are making. Our Agency’s real success fn this area ulti- 
mately depends upon what we do domestically. For this reason the enactment 
of the proposed legislation would be a concrete act by the Government to 
redress existing inequities. 

T believe that as the barriers to equal rizhts and opportunities for all in our 
Nation are broken down, the fact that the United States is a multiracial society 
will prove one of our greatest assets in the contest of {denlogles. 
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I do not suggest that S. 17382 should be enacted solely because it would 
enhance the U.S. {mage abroad though ft would clearly have that effect. We 
should attack the problem of segregation because it {s right that we do so. To 
do otherwise, whatever the oversea reaction might be, would violate the very 
essence of what our country stands for. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report and the enactment of 8S. 1732 would be in accord with the pro- 
gram of the President. 

Sincerely, 
Eowarb R. Murgow, Director. 

The Cnatrman. The ranking minority member of the committee, 
the distinguished Senator from New Hampshire, Senator Cotton, has 
a brief statement to read and then we will hear from our first witness, 
the Attorney General of the United States, Robert F. Kennedy. 

As a statement of procedure, the witness will read his prepared 
statement without interruption. Then the chairman -will call on the 
members of the committee, alternating sides, for questions. 

The Senator from New Hampshire has a statement he would like 


to insert at this point. 


STATEMENT OF HON. NORRIS COTTON, U.S. SENATOR FROM THE 
STATE OF NEW HAMPSHIRE 


Senator Corron. Mr. Chairman, I thank you for the privilege of 
making a preliminary statement on behalf of myself and the four 
other members of the minority on the committee: Senators Morton, 
Scott, Prouty, and Beall. 

Mr. Chairman, the Republican members of this committee are a 
small band—only 5 out of 17 Senators—and our power to affect the 
course of this legislation is thus limited. However, two of the five 
are cosponsors of S, 1782, the bill before us, and cosponsors of S, 1731, 
the administration’s omnibus Civil Rights Act of 1963. All of us 
who were Members of the Senate at the time voted for the Civil Rights 
Act of 1957 and the Civil Rights Act of 1960, as did all Republicans 
in the Senate. 

We are fully aware of the overwhelming national interest in the 
problem of civil rights and racial discrimination, and we understand 
the administration’s desire to get this bill (S. 1732) out of committee 
so that the Senate as a whole may work its will upon it. 

Difficult legal and constitutional questions may face us, and I am 
not attempting to indicate the position of any individual when the 
committee votes, either on the bill or on amendments. However, 
I am authorized to pledge every member of the Republican minority 
to full cooperation in expediting the work of the committee on this 
bill. We believe the committee’s deliberations must be marked by 
intensive effort so that meaningful recommendations can be made to 
the entire Senate as soon as possible, 

The CHamman. Thank you Senator Cotton. We will be glad to 
hear from the Attorney General of the United States, Mr, Kennedy. 


STATEMENT OF HON. ROBERT F. KENNEDY, ATTORNEY GENERAL 
OF THE UNITED STATES 


Mr. Kennepy. Thank you, Mr. Chairman. 
Mr. Chairman and members of the committee, for generations, 
Americans have prided themselves on being a people with demo- 
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cratic ideals—a people who pay no attention to a man’s race, creed, 
or color. This very phrase has become a truism. But it is a truism 
with a fundamental defect: it has not been true. 

It was the British historian, Lord Acton, who wrote that: 


Laws should be adapted to those who have the heaviest stake in the country, 
for whom misgovernment means— 


not stinted luxury and mortified pride— 


but want and pain, and degradation and risk to their own lives and to their 
children’s souls, 

. As Americans, I don’t see how any of us can fail to agree with that 
statement, and surely the citizens who have the greatest. need for 
rie! who suffer want and pain and degradation, are the American 
Ne ; 
hat is why I am here today to testify in support of the Interstate 
Public Accommodations Act of 1963, a part of the civil rights legisla- 
tion proposed by the President on June 19. 

What the President has proposed in this bill is 2 law which will 
eliminate one of the most embittering forms of racial discrimination: 
the denial of free access to places of public accommodation—restau- 
rants, stores, hotels, lunch counters, and other establishments of serv- 
ice or amusement—to a large number of our fellow citizens whose 
skin is not white. be yds , 

The law will set no precedent in the field of governmental la- 
tion, nor will it unjustly infringe on the rights of any individual. 

The only right it will deny is the right to discriminate—to embar- 
rass and humiliate millions of our citizens in the pursuit of their 
daily lives. ge 

- The places of business covered by this law are public in a very real 
sense: t ey are not private homies or clubs, They deal with the general 
public. They invite and in fact compete for public patronage. 

Plainly, when a customer is turned away from such a place because 
of the color of his‘skin, it imposes @ badge of inferiority on that citizen 
which he has every right to resent. ere OOAe 2 goodie, ck a bar, tees 
. And in addition to the insult, consider the physica] and financial 
inconvéhience suffered by Negroes arouses such discrimination. 

A white person, traveling in a part of the country where discrimi- 
nation is customary, can make reservations in advance or stop for 
food and lodging where and when he will. “4 

_For the Negro it is not so simple. If he makes reservations with- 
out first determining whether or not the establishment will accept 
people of his race, he may well find on his arrival that the reserva- 
tion will not be honored—or that it. will somewhow havo been mis- 
laid. His alternative is to subject himself and his family to the 
humiliation of rejection at one establishment after another—until, as 
likely as not, he is forced to accept accommodation of inferior quality, 
far removed from his route of travel. an 

White Reople of wliatever kind—prostitutes, narcotics pushers, Com- 
munists, or bank robbers—are welcome at. establishments which will 
not admit certain of our Federal judges, ambassadors, and countless 
members of our Armed Forces. 

Human indignity, moreover, is not the only cost of this kind of dis- 
crimination. Quite apart from the moral damage it does, our whole 
economy suffers from it. Discrimination by retail stores which deal 
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in goods obtained through interstate commerce puts an artificial re- 
striction on the market and interferes with the natural flow of mer- 
chandise. A prevailing pattern of discrimination in a community 
discourages the influx of new business, impairs the mobility of industry 
and prevents the most economic allocation of our national resources. 

If Congress can, and does, control the service of oleomargarine in 
every restaurant in the Nation, surely it can insure our nonwhite citi- 
zens access to those restaurants. Sate 

If Congress can control the labeling of every bottle of aspirin in 
every drug store, surely it is no deprivation of anyone’s liberty to 
permit Negroes to shop and to eat there. 3 

Nearly all, if not all Federal and State regulations can be said to 
represent “encroachments on personal liberty and private property.” 

he Government regulates the businessman in his dealings with 

the public, the employer in his dealings with the employee, the stock- 
broker in his dealings with customers, and the wholesaler in his deal- 
ings with retailers. I could continue at great length, for this is only 
a small part of the catalog. - os 
_ For the record, Mr. Chairman, I would like to submit the following 
representative list of Federal statutes based on the commerce clause 
which regulates private business and property: . 


Anti-Rebate Act (railroads) ' 
Atomic Energy Act 7 

Automobile Information Disclosure Act 

Boiler Inspection Acts (railroads) 

Clayton Act 

Communications Act 

Fair Labor Standards Act 

False Branding and Marketing Act 

Federal Coal Mine Safety Act 

Federal Explosives Act 

Federal Food, Drug, and Cosmetic Act 

Federal Firearms Act 

Federal Hazardous Substances Labeling Act 

Federal Insecticide, Fungicide, and Rodenticide Act 
Federal Power Act - - - 

Federal Trade Commission Act 

Federal Water Pollution Control Act 

Fur Products Labeting Act 

Gambling Devices Act of 1962 

Hot-Oll Act 

Interstate Commerce Act 

Investment Company Act of 1940 : a 
Labor Management Reporting and Disclosure Act of 1950 
Livestock Contagious Disease Act 

Meat Inspection Acts : : 
Narcotics Manufacturing Act of 1960. ee 
Natural Gas Act 

Plant Quarantine Act. 

Poultry Products Inspection Act 

Securities Exchange Act of 1934 

Sherman Act : os 
Tobacco Inspection Act 
Trust Indenture Act of 1030. 

U.S. Cotton Standards Act. 

U.S. Grain Standards Act 

Work Hours Act of 1962 


Those are all under the commerce clause, Mr. Chairman. 
And locally, private property rights are subject to zoning laws, 
licensing regulations, and health restrictions. Some 30 States pres- 
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ently have public accommodation laws forbidding racial discrimi- 
nation. 

It seems highly significant to me that the greatest epne ation to 
the supposed “interference with private rights” in this bill comes 
som 6 very States which have in the past decreed segvegation by 
AW. 

Mr. Chairman, I havea list here of some of those acts. 

The Cuatrman. We will put those in the record in full. 

Mr. Kennepy,. Could I give a few examples? 

- The Cuamman. Yes, then we will put them in the record. 

Mr, Kennepy. In Birmingham, Ala.: The city code forbids any 
restaurants to serve whites and Negroes in the same room unless they 


' are— 


separated by a solid partition extending from the floor upward to a distance of 
7 feet or higher, and unless a separate entrance from the street is provided for 
each compartment. : 


In Durham, N.C.: The city code requites separate rooms for Ne- 
groes and whites in any public eating place which serves both races. 


The partition between such rooms shall be constructed of wood, plaster, or 
brick, or like material, and shall reach from the floor to the celling. 


Violations are punished by fines of $10 and each day represents a 
new violation. 

In Greenwood, S.C.: The city code makes it unlawful for any per- 
son operating a cafe, restaurant, or drinking fountain to serve colored 
people and white people with the same dishes and glasses. 

In Atlanta, Ga.: The city code requires barbers to post signs indi- 
cating whether they serve whites, Nears or both. Negro barbers are 
forbidden to serve white women or girls. 

In Louisiana, code 317 : 


Negro and white families, housing in same dwelling house prohibited; penalty; 
separation of the races no defense. ee: 


Those are just some examples, Mr. Chairman. 

The Cuamman. We will put in the record in full at this point the 
others, the State or local laws compelling segregation in public ac- 
commodations, submitted to us by the Attorney General. 

Mr. Kennepy. Thank you, Mr. Chairman. 

(The list follows :) 


Srate og Loca, Laws CoMPELLING RacIAL SEGREGATION IN PuBLio 
ACCOMMODATIONS 


A number of cities and States requires racial segregation in public accommoda- 
tions by law. Here are some examples, followed by a list of the State laws re- 
quiring such segregation. ies oe 

Birmingham, Ala.: The city code forbids any restaurant to serve whites and 
Negroes in the same room unless they are “separated by a solid partition extend- 
ing from the floor upward to a distance of 7 feet or higher, and unless a separate 
entrance from the street is provided for each compartment.” 

Durham, N.O.: The city code requires separate rooms for Negroes and whites 
in any public eating place which serves both races. ‘The partition between such 
rooms shall be constructed of wood, plaster, or brick or like material, and shall 
reach from floor to the ceiling.” Violations are punishable by fines of $10 and 
each day represents a new violation. 

Greenwood, §.C.: The city code makes it unlawful for any person operating 
a cafe, restaurant, or drinking fountain to serve colored people and white 
people with the same dishes and glasses. 
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Oklahoma: A State law requires the telephone company to provide separate 
telephone booths for. each race at the request of a particular locality. 

Texas, Tennessee, Oklahoma: A State law requires that coal mine operators 
must provide separate bath and locker facilities for Negroes. 

anes: State Jaw requires that race tracks must provide segregated 
seating. ~ 

Louisiana, South Carolina: Both of these States have specific laws requiring 
separate entrances and seating at circuses, 

Atlanta, Ga.; The city code requires barbers to post signs indicating whether 
they serve whites, Negroes, or both, and Negro barbers are forbidden to serve 
white women or girls. 

Texas: State law forbids boxing or wrestling contacts between whites and 
Negroes and violations are puntshable by fines ranging up to $200. 


STATE SEGREGATION STATUTES 


Arkansas: Statute 84-2724: Track establishments required to segregate 
races. 

84-2725: Damages not recoverable for ejecting those refusing to sit tu desig- 
nated places. 

84-2726: Penalty for noncompliance. 

Georgia: 84-1603. Qualification of licensees; “abplications made to whom. 
Requiring segregated billiard rooms. 

84-1604: Application for license; affidavit; bond; fees; forfeiture. (Same 
requirement.) 

Louisiana: Louisiana revised statutes: 

R.8. 4:5, section 9701: Circuses and tent exhibitions—segregation of races. 

Section 9792: Penalty (for violation of sec. 9791). 

R.S. 4:5, Sectlon 5: Separate ticket offices and entrances for white and colored 
races; penalty. - 

L.R.8., section 451. Interracial activities involving personal and social con- 
tacts prohibited. (Involving any dancing, social functions, entertainments, 
athletic training, games, sports of contests and other such activities involving 
personal and social contacts). 

L.4B.§. section 452. Separate seating and facilities at any entertainment 
or athletic contests, where the public is invited or may attend. 

Section 453. Races prohibited from using the others seating and facilities. 

Section 454. Penalty. 

Section 317: Negro and white ‘families, housing in same dwelling house pro- 
hibited; penalty; separation of the races no defense; application of section. 
(“* © * It shall not be a defense that the buildings are provided with partitions, 
or separate entrances, or other features of separation between the races * * ony 

Mississippt: Statute 2046.5: Bus{ness customers, patrons or clienta—right to 
choose—penalty for violation. (Authorizes refusal to sell to, wait upon or 
serve any person that the owner, manager, or employee of such. public place of 
business does not desire to sell pee 

Statute 4065.8: Compliante th the principles of segregation of the races. 
(Public officials required to prohibit integration of the white and Negro races 
in public facilities or accommodations. ) 

Oklahoma: Title 17, Oklahoma Statute 185: Separate telephone booths for 
while and colored patrons. 

Title 45, Oklahoma Statutes 281, ‘Batbhouses required at mines—geparate 
baths and lockers for Negtoes—towels, soap, and locker. - 

South Carolina: Circuses: separation—May 19, 1962, Code of Laws of South 
Carolina, Tent shows to maintain separate entrances for races. 
os alee 62-715: Segregation of races permitted (in public nccomanee: 

ons, 

58-1021: Separate washrooms for whites and blacks. 

Texas: Texas Civil Statutes, articles 5920: Bath facilities (in coal nthe): 

Virginia: Code 181-356: (1960 Com. Supp.) : Public halls and public places. 
(Makes it a crime for operators or sponsors of public halls, theaters, opera 
houses, motion pictures, or any place of public entertainment or public assem- 
blage to fall to separate the races.) ~ 


Mr, Kennepy. Surely it is no greater an infringement to compel 
nondiscrimination than it has been to compel dlincrimination. ie 
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So I think it only fair, Mr. Chairman, to declare that this bill does 
not seriously or significantly interfere with private property rights, 
nor does it extend any principle of Federal regulation. Therefore, 
the argument that it does should be rejected as a smokescreen. The 
real issue is whether Congress should or should not ban racial dis- 
crimination in places open tothe public. 

As always, in determining whether or not to adopt a Government 
regulation, we must give weight to a consideration of the right that 
will be lost—even in cases like this one, where the right in question 
is so plainly a right to commit wrong. 

On one side of the scalo of justice, then, we have the right of pri- 
vately owned public service enterprises to insult. large sections of 
their public by refusing to serve them, for no other reason than the 
arbitrary and immoral ogic of bigotry. 

On the other side, we have the need for this country to live up to 
its ideals. 

Surely, in the balancing, there can be no question on which side the 
scales must fall. 

As John Adams said, “The eternal and immutable laws of justice 
and morality are paramount to all human legislation.” 

I believe that the Federal Government has a clear responsibility to 
help put a stop to discrimination. The administration has, from the 
beginning, recognized that responsibility, and in the past two and a 
half years we have attempted to fulfill it through channels of volun- 
tary cooperation. 

e have assisted in reopening communication between Negro and 
white leaders. We have mediated disputes. We have urged local 
governments, officials, Inwyers, businessmen, union officials, the clergy, 
educators, and other leaders of opinion to recognize the gravity of the 
situation and the need for prompt action at the local level. 

-A great deal has been and is being accomplished through these 
means—but not enough. . = 
- The President has called for legislation to move the problem of dis- 
crimination in public accommodations “out of the streets and into the 
courts,” and this bill is the legislation we believe will do so. 

S. 1732 would establish the right of all persons to the full and equal 
enjoyment of the service facilities of places of public accommodation 
without discrimination on account of race, color, religion, or national 
origin, if these places serve interstate travelers or affect the interstate 
movement of goods in commerce. 

The establishments covered include hotels, motels, restaurants, 
hinch counters, theaters and other. places of amusement, department 
stores and other retail stores, drug stores, gasoline stations, and the 
like. However, the establishment must be one that serves the general 
public. Private clubs are not covered. 

Section 4 of the bill would prohibit denial of, or interference with, 
the right to use public accommedations established in the preceding 
sections. This includes denials by the establishment itself and inter- 
ference by third parties. nats a 

Section 5 would grant to the agarieyed person the right to sue in 
Federal court for preventive relief against the denial or interference. 

It also would permit the Attorney General to sue in the name of 
the United States when in his judgment the aggrieved person is 
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unable to bring suit, and the purposes of the act will be materially 
furthered by such a suit. 

Before bringing a suit under this act, the Attorney General ordi- 
narily would permit State or local authorities to act if there is an 
applicable public accommodations law in the locality. If there is no 
local law, he would employ the services of available Federal agencies 
to secure voluntary compliance. ; ; 

The constitutional authority of Congress to enact this law is derived 
from the commerce clause and the 14th amendment, but our primary. 
reliance is on the commerce clause. 

The list of public accommodations covered—hotels and motels, retail 
stores, restaurants, theaters, and motion picture houses demonstrates 
that each has a direct and intimate relation to the movement of persons 
and goods across State lines, and in the words of the late Justice 
Jackson: ‘ 

If it is interstate commerce that feels the pinch, it does not matter how local 
the operation which applies the squeeze. (United States v. Women’s Sports- 
‘wear Ass'n, 336 U.S. 460, 464 (1949).) 

It seems to me beyond question that every provision in this bill is a 
legitimate exercise of Congress’ authority over interstate commerce. 

n addition to the commerce clause, we rely on Congress’ power 
under the 14th amendment, to prohibit the denial of equal protection 
of the laws to person, The 14th amendment also provides that 
Congress may enforce this provision of appropriate legislation. 

We recognize that_in 1883 the Supreme Court held in the Givil 
eights Cases (109 U.S. 3), Congress did not have power under the 14th 
amendment to prohibit discrimination in privately owned. places of 
public accommodation, and that Congress power under that amend- 
ment is only over discrimination accomphshed by the action of a 

tate. 

But in 80 years, much of the force of that decision has disappeared. 
State regulation of private business has increased. State relation- 
ships with business have become more varied and complex, and views 
of what action may be attributed to the State have changed. 

There are a number of recent cases in which the Federal courts have 
held that private decisions to discriminate may be attributed to the 
State for purposes of the 14th amendment. Consequently, if the 
Supreme Court were now asked to pass upon the constitutionality of 
a public accommodations law based on the 14th amendment, it might 
wellupholdthelaw. — - i ; 

However, the 1883 decision has not been overruled and remains the 
law of the land. It is for this reason that we rely primarily on the 
commerce clause. ; ; 

Some Congressmen, who seek objectives similar to those of this bill, 
would place sole reliance on the 14th amendment. There are others 
who strongly oppose any reliance on the 14th amendment. 

We recognize that there is some merit in both positions. However, 
wo feel it is absolutely clear that Congress has the power to end dis- 
crimination in places of public accommodation under the provisions of 
the commerce clause. Should it ultimately be decided that Congress 
can late these businesses under the 14th amendment, the fact that 
the bill describes them in terms of their impact on interstate commerce, 
would not diminish Congress’ power. 
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Virtually all people in the pane accommodations business will 
know if they are covered by this bill. ; 

Lodgings are covered if they are public and the lodgings are 
transient. 

Places of amusement are covered if they customarily present enter- 
tainment which moves in interstate commerce. 

Restaurante and retai) stores are covered if a substantial part of 
their business is with interstate travelers; or if a substantial part of 
their wares has moved in interstate commerce; or if their activities 
substantially affect jnterstate commerce; or if they are in integral part 
of another business covered by any of theese other provisions. 

The significant question in these definitions is; What is meant b 
“substantial” or “subétantially”! While the meaning of those wo 
cannot be reduced to mathematical precision, our intention is that the 
mean something more than minimal. These terms have been seed 
as ctandards in a number of statutes and have received judicial inter- 
pretation. So in the majority of cases, coverage will be plain. 

We intentionally did not make the size of a business the criterion 
for coverage because we believe that discrimination by many small 
establishments imposes a cumulative burden on interstate commerce. 
It may be that Congress will want a sharper definition and, if so, we 
would be glad to work with this committes. But if this ls done, I 
believe it should be to sharpen definitions rather than to create loop- 
ie or water down a ta 7 Se Ser ee 

6 recent events irmingham, Jackson, Sav ville, an 
nearby Combelige ro vivid ecidence that thisbillinnecdods 

There has been a good deal of talk pocryine the negro demonstra- 
tions. I say that any discussion of this problem which dwells solely 
on the demonstrations and not on the causes of those demonstrations 
_ isnot going to solve anything. ; 

This is the leseon of history. There still are workers and their 
children alive today in mining communities all through the Appala- 
ian area and in industrial centers all over the country who remember 
the time before the Wagner Act, the wage and hour iews and a-lequate 
mine safety and factory inspection acte. In those days, min and 
women were striving to orm unions or to attract legislative attention 
to their condition. eir meet were sap Their demon- | 
strations were putdown. Their pickets were arrested. 

Repression on one side often produced violence on the other. The 
Reyna Square riot of 1886, the violence of the Little Steel strike 
of ae and pusires of similar incidents, large and small, are tragic 
CA8e6 

But ae leased from them and concentrated our attention upon the 
substantive evils that gave rise to the outbreaks. That is what the 
Interstate Public Acconmmodations Act of 1988 attempts to do—to 
concentrate upon the evils which have caused the recent demon- 


strations. ; 

With the adoption of the 18th, 14th, and 15th amendments, the 
American Negfto was freed from slavery and made a citizen in full 
standing—on paper, at least, 

But for most of the past hundred ears we have imposed the duties 
of citizenship on the Negro without allowing him to enjoy the benefits. 


CIVIL RIGHT8—PUBLIC ACCOMMODATIONS 25 


We have demanded that he obey the same laws as white men, pay 
the same taxes, fight and die in the same wars. Yet in nearly every 
part of the country, he remains the victim of humiliation and depriva- 
tion no white citizen would tolerate. 

All thinking Americans have arom increasingly aware that dis- 
crimination must stop—not only because it is legally enn porene: 
economically wasteful and socially destructive, but above all because 
it is morally wrong. ; 

Mr. Chairman, there are three tests for this bi}}. 

1. Is there a need to end discrimination in places of public ac- 
commodation ? 

No one who has confronted the problems and difficulties in the 
swiftly moving civil rights struggle could say that there is not a 
need. What we are avin about is not a sop to end disorder in the 
streeta, but the urgent need to prove, to millions of our fellow citizens 
the very premise of American democracy—that equal rights and 
equal opportunity are in inthis land, and aie not based 
on color, race or ¢ 

2. Does Con i 


“When a.wa comes ill f n, bpt in the 
meantime you i ipp} t help you.” 

“Our inst their 
ean eare 

The Uni ly and 


were born. 
That, Mr. Chairman, is why 
-hould do it in this session. 
Tho Citamsan. Thank you very much, Mr. Kennedy. 
The chairman will proceed with Var seg as he pointed out in his 
opening statement. I think the only fair way to do this would be to 
alternate the questions. . | —_ . 
I will ask first the Senator from Rhode Island if he wishes to inter- 
rogate the Attorney. General. : ae 
enator Pastore. First of all, Mr. Attorney General, I agree whole- 
heartedly with your statement. This comes as no surprise to rou TI 
would suppose. I commend you for & simply stated but very effective . 
statement on this point of human dignity. 
21-544—63—pt. 1-3 


Songress should enact this bill, and 
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My question is Just one: Has your Department made a brief of 
those instances since 1883 that lend themselves to the interpretation 
of the Court at that time to distinguish between that decision and 
what has transpired in the meantime to make this new law constitu- 
tional and proper? 

Mr. Kennepy. We have no brief on that. We can prepare one, 
Senator. 

I would say that there are a number of my colleagues who feel that 
if this act was based just on the 14th amendment we might very well 
have some difficulty on its constitutionality. 

We base this on the commerce clause which I think makes it clearly 
constitutional. In my personal sideman, basing it on the 14th 
amendment would also be constitutional, 

We can prepare for you a memorandum as to the arguments for 
and against the constitutionality based on the 14th amendment. 

I think, however, that under the commerce clause, the bill is clearly 
constitutional. I don't think anybody is contending that it is not. 

Senator Pastore. If you will recall, we did precisely that in dis- 
cussing the connmunications corporation, the private communications 
corporation that had to do with the satellite. 

But now, addressing myself to the distinguished chairman, may 
we have that memorandum ? 

The Cnairman. Yes. I hope the Attorney General’s Office will givo 
us a brief, if they have one, or can help us with a brief. We have also 
asked several very eminent constitutional lawyers and teachers of con- 
stitutional law to prepare briefs, if they wish, and to testify on this 

int. 

Pr Kennepy. Could I ask a question, Mr. Chairman? 

Is that on our bill, and does it also cover the bill that has been in- 
troduced by Senators Cooper and Dodd? 

; Gea a Just the bill that is here, the so-called accommoda- 
tions bill. 

Mr. Kennepy. I don’t believe anyone contends that this would be 
unconstitutional on the commerce clause. I think that there is argu- 
ment about the 14th amendment basis— going back to the 1883 Supreme 
Court. decision, and the fact that this is not State action—that there- 
fore Con would not have the right under the 14th amendment to 
pass any legislation dealing with it. 

So the major question in this whole field, as I think is agreed by 
everybody, is the question of whether this is constitutional under the 
14th amendment. 

The Cuarrman. If you will specifically brief that point we will 
be very appreciative. 

At this point—we speak all the time about the 14th amendment and 
the interstate commerce clause. I think it would be well to put in 
the record at this point the provisions of the Constitution that we 
are speaking about. 

he provisions of the Constitution of the United States referred 
to follow:) 

ARTICLE I. Section 8. The Congress shall have Power * * * To regulate Com- 
ae with foreign Nations, aud among the several States, and with the Indian 
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ARTICLE XIV. Section 1. All persons born or naturalized In the United States, 
and subject to the jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
bing dd et nor deny to any person within {ts jurisdiction the equal protection 
0 ys. 

Section 5. The Congress shall have power to enforce, by appropriate legis- 
lation, the provisfons of this article. 

Senator Pastore. The reason why I raised the question, Mr. At- 
torney General, is that in your presentation this morning you have 
said that in decision after decision, since 1883, the Court has somewhat 
veorea away in logic because of the development or the vicissitudes 
of time. ; 

I thought it would be proper for the record if those instances were 
stated out in your brief. 

Mr. Kennepy. That’s fine. And then, of course, the added point 
is that the country has changed so much. There is so much more 
mobility and travel and shipment of goods now than there was 75 
years ago. 

Senator Pastore. If we can document that in the record it will 
have much more effect. 

Mr. Kennepy. I will be glad to. 

Senator Pastore. Thank you. 

The Cuarruan. Senator Cotton. 

Senator Corron. Mr. Attorney General, I join my colleague, the 
able Senator from Rhode Island, in sincerely commending you for 
an exceedingly able and penetrating statement, much of which—per- 
haps most of which—all fairminded men must agree with. 

ut of consideration of my colleagues who are awaiting their turn, 
I would only like to ask you a few general questions; and they are 
matters that troubled me and, I think, may trouble others. 

Referring to the question just asked you by the Senator from Rhode 

Island—and I hope this is a fair question; its purpose is not to lead 
you into any particular line that might be damaging, but is a sincere 
inquiry: 
_ If in your mind, and according to the advice of your legal advisers, 
if you were quite confident that the courts would now hold the 14th 
amendment as applicable to these cases, would you be pressing a. bill 
which is based, at least in part and perhaps in major part, on the 
interstate commerce clause of the Constitution ? 

Mr, Kennepy. Senator, I think that there is an injustice that needs 
to be remedied. We have to find the tools with which to remedy 
that injustice. 

There are perhaps three provisions of the Constitution that might 
be applicable: the 18th amendment, the 14th amendment, and the 
commerce clause. 

There was some legislation that was passed earlier based on the 
Bth and 14th amendments, ear itd on the 14th amendment 
which is almost identical with the legisiahion that we are offering, and 
legislation has also been recommended by other Members of the Sen- 
ate and House of Representatives based solely on the 14th amendment. 

The Supreme Court heard arguments on the earlier legislation and 
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ruled that it was unconstitutional. ‘That is the law of the land at the 
present time. 

I think that we como into Congress, we go to the Senate and the 
ITouse of Representatives with an extra burden if we are advocating 
a bill pa the Supreme Court has specifically declared is unconsti- 
tutional, — - 

If it is determined that everybody who was in favor of this bill in 

Yongress was all clear in his own mind that the 1883 decision would 
be overruled by the Supreme Court and was no longer the law of the 
land, then I would be gind to base it on the 14th amendment. I think 
that thera are many who have legitimate questions in their minds. 

There cannot. be any legitimate question about. the commerce clause. 
That is clearly constitutional. We need to obtain a remedy. The 
commerce chiuse will obtain 2 remedy and there won't be a problem 
about the constitutionality. 

I happen to feel that if this law wore predicated on the 14th amend- 
ment, it would be declared constitutional by the Supreme Court. But 
I would say that there are many of my colleagues in the Department 
of Justice, and others, who have a very, very serious question about it. 

For instance, the Solicitor General feels that it makes far, far more 
sense to base this on the commerce clause than on the 14th amend- 
ment. There are others who feel the same way. 

So if we want to remedy an injustice and do it in a meaningful 
way, it seems to me that the best. course is to base the law on both the 
14th amendment and the commerce clause. 

I think we are going to have enough diffieulty and trouble with 
this bill as it is. I think it is absolutely essential that. it get passed. 
I think we are putting an extra burden, an extra handicap, on it if 
we try to pass a law based just on the 14th amendment when, based 
on that, the Supreme Court has declared similar legislation uncon- 
stitutional. 

I think we open ourselves to all kinds of difficult arguments. And 
I have seen those who oppose any elation in this fiold, Senator, 
argue that we are trying to overrule the Supreme Court, 

The Cramman. May I put in the record at this point the 1875 law 
that was passed on by the Court? I think it is very pertinent to this 
discussion. 

(The document referred to follows :) 


{18 Stat. 335} 
Forty-Titigp Conaress, Sess. IT, Cu. 09, 108, 114. 1875 


CITAP. 114—~AN ACT TO PROTECT ALL CITIZENS IN THEIR CIVIL AND LEGAL RIGIITS. 
(MARCH 1, 1875) 


Whereas, it is essentin] to just government we recognize the equality of all 
men before the law, and hold that ft Is the duty of government In [ts dealings 
with the people to mete out equal and exact justice to all, of whatever nativity. 
race, color, or persuasion, religious or political; and it being the appropriate 
object of legisiation to enact great fundamental principles Into law: Therefore, 
Bo tt enacted dy the Senate and Mouse of Representatives of the United Slatce 
of America in Congress assembled, That all persons within the jurisdiction of 
the United States shall be entitled to the full and equal enjoyment of the ac 
commodations, advantages, facilities, and privileges of fnns, public conveyances 
on land or water, theaters, and other places of public amusement; subject only to 
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the conditions aud Umitatlons established by law, and appleable alike to cltizens 
of every race and color, regardless of any previous condition of servitude, 

See. 2. That any person who shall violate the foregoing section by denying 
to any citizens, except for reasons by law applicable to citizens of every race 
and color, aud regardless of any previous condition of servitude, the full enjoy- 
ment of any of the accommodations, advantages, facilitles, or privileges In satd 
section enumerated, or by alding or Inciting such dental, shat. for every such 
offense, forfeit and pay the sum of five hundred dollara to the person aggrieved 
thereby, to be recovered In an action of debt, with full costs; and shalt also, 
for every such offense, be deaaned gullty of a misdemeanor, and, upon conviction 
thereof, shall be fined not less than flve hundred nor more than one thousand 
dotlars, or shali be {mprisoned not less than thirty days nor more than one 
year: Provided, that all persons may elect to sue for the penalty aferesald 
or to proceed under thelr rights at commen law and by State statutes; and 
having so clected to proceed in the one mode or the other, thelr right te proceed 
In the other jurtsdiction shall be barred. But this proviso shall not apply to 
eriminal proceedings, elther under this act or the criminal Jaw of any State: 
And provided further, that a judgment for the penalty fn favor of the party 
aggrieved, or a judgment upon an indietment, shall be a bar to elther prosecutlon 
respectively. 

Sere. 3. That the alstrict and clreult courts of the United States shall have, 
exclusively of the courts of the several states, cognizance of all crimes and 
offenses agalust, nnd violations of, the provisions of this act: and actions for the 
penalty given by the preceding section may be prosecuted in the territorial, 
district, or ctreult courts of the United States wherever the defendant may be 
found, without regard to the other party; and the district xttorneys, marshals, 
and deputy marshals of the United States, and commissioners appointed by the 
elreult and territorial courts of the United States, with powers of arresting and 
faaprisoning or bailing offenders against the laws of the United States, are 
hereby specially authorized and required to institute proceedings against every 
person who shall violate the provisions of this act, and cause him to be arrested 
and imprisoned or bailed, as the case may be, for trial before such court of the 
United States, or territorial court, as by Jaw has cognizance of the offense, 
except in respect of the right of action acerulng to the person aggrieved: and 
such district attorneys shall cause such proceedings to be prosecuted to their 
termination as {n other cases: Provided, That nothing contained fn this section 
shall be construed to deny or defeat any right ef civil action accruing to any 
person, whether by reason of this act or otherwise: and auy district attorney 
who shall willfully fail to {nstitute and prosecute the proceedings herein 
required, shall, for every such offense, forfeit and pay the sum of five hundred 
dollars to the person aggrieved thereby, to be recovered by an action of debt, 
with full costs, and shall, on conviction thereof, be deemed guilty of a mis- 
demeanor, and be fined ont less than one thousand nor more than five thuusand 
doliars: And provided further, That a judgment for the penalty tn favor of the 
party aggricved against any such district attorney, or a Judgment upon an 
indictment against any such district attorney, shall be a bar to either prosecu- 
tlon respectively. 

See. 4. That no citizen possessing all other qualifications which are or may 
be prescribed by law shall be disqualified for service as grand or petit Juror fn 
any court of the United States, or of any State, on acconnt of race, color, or 
previous condition of servitude: and any officer or other person charged with any 
duty In the selection or summoning of jurors who shall exclude or fall to summon 
any citizen for the cause aforesald shall, on conviction thereof, be deemed guilty 
of a nisdemeanor, and be fined not more than five thousand dollars. 

Sec. 5. That all cases arising under the provisions of this act in the courts of 
the United States shall be reviewable by the Supreme Court of the United States, 
without regard to the sum in controversy, under the same provisions and reguia- 
tlons as are now provided by law for the review of other causes In said court. 

(Approved March 1, 18765.) 


Mr, Krnnepy. In connection with that. decision of 1875—— 

Senator Tnurmonp. Mr. Chairman, would you mind putting in the 
decision of the Supreme Court also? 

The CHamrman. Yes. We will follow with the Sunreme Court de- 
cision. It isvery pertinent at this point. 
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CIVIL RIGHTS CASES. 
UNITED STATES v. STANLEY. 


ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
TUE DISTRICT OF KANBAS. 


UNITED STATES v. RYAN, 


IN ERROR TO THE CIRCULT COURT OF THE UNITED STATES FOR THE DISTRICT OF 
CALIFORNIA. 


UNITED STATES v. NICHOLS. 


ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
TEE WESTERN DISTRICT OF MISSOURI. 


UNITED STATES v. SINGLETON, 


ON CERTIFICATE OF DIVISION FROM THE CIROUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


ROBINSON & Wife v. MEMPHIS AND CHARLESTON RATLROAD COMPANY, 


IN ERROR TO THE CIBCUIT COURT OF THE UNITED STATES YOR THE WESTERN DISTRICT 
OF TENNESSEE. 


Submitted October Term, 1882.—Decided October 15th, 1883. 


Civlt Rights —Conetitution—District of Columbia-—Inne—Placcs of Amusement— 
Public Conveyances—-Slavery—Tcrritories. 


3. The Ist and 2d sectlons of the Civil Rights Act peseed March Ist, 1875, are un- 
constitutional enactments as appited to the sry! States, not being author- 
ized elther by the XIE[th or XIVth Amendimeiits of the Constitution. 

. Fhe X1Vth Amendment fs prohibitory upon the States only, and the legislatlon 
authorized to be adopted by Congress for enforcing It is not direct legisia- 
tton on the matters respecting which the States are prohibited from making 
or enforcing certain laws, or doing certain acts, but Is corrective legislation, 

such as inay be necessary or proper for counteracting and redressing the 
effect of such laws or acts. 

The XIIIth Amendment relates only (o slavery and Involuntary servitude 
(which ft abolishes); and although, by its reflex action, It establishes 
untversal freedom in the United States, and Congress may probably pass 
laws directly enforcing its provistons; yet such legislative power extends 
only to the subject of slavery and its incidents; and the denlal of equal 
accommodations in inns, public conveyances and places of public amuse- 
ment (which is forbidden by the sections in question), Imposes no badge of 
slavery or involuntary servitude upon the parity, but at most, infringes 
rights which aro protected from State aggression by the XIVth Amend- 
nent. 

4. Whether the accommodations and privileges sought to be protected by the 
Ist and 2d sections of the Civil Rights Act, are, or are not, rights const!- 
tutlonally demandable; and if they are, in what forin they are to be pro- 
tected, [s not now decided. 

Nor is it decided whether the law as it stands !s operative In the Territories 
nnd District of Colunbla: the decision only relating to its validlty as 
applied to the States. 

. Nor ia it decided whether Congress, under the commercial power, may or 
may not pass a law securing to all persons equal accommodations on lines 
of public conveyance between two or more States. 

These cases were all founded on the first and second sectlons of the Act of 

Congress, known as the Civil Rights Act, passed March 1st, 1875, entitled ‘‘An 

Act to protect all citizens in thelr civil and legal rights." 18 Stat. 335. Two 

of the cases, those against Stanley and Nichols, were indictments for denylng 

to persons of color the accommodations and privileges of an fun or hotel; two 
of them, those against Ryan and Singleton, were, one on information, the other 
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an Indictment, for denylog to individuals the privileges amd accommodations of 
a theatre, the loformation against Ryan belong for refusing a colored person a 
seat in the dreas circle of Maguire's theatre In San Francisco; and the 
Indictment against Singleton was for denying to another person, whose color 
was not stated, tho full enjoyment of the accommodations of the theatre 
known as the Grand Opera House !n New York, “‘anld denial not being made for 
any reasons by law applicable to citizens of every race and color, and regardless 
of any previous condition of sereltade." The case of Robinson and wife against 
the Memphis & Charleston R.R. Company was an action brought fn the Circult 
Court of the United States for the Western District of Tennecasee, to recorer 
the penally of five hundred dollars given by the second ecction of the act; and 
the gravamen was the refusal by the conductor ef the railroad company to allow 
the wife to ride In the ladica’ car, for the reason, as stated in one of the counts, 
that she wana person of African descent. The jury rendered a verdict for the 
defendants In this case upon the merits, under a charge uf the court to which 
u bill of exceptions waa taken by the plantiffs. The case was tried on the as- 
atunptton by both parties of the validity of the act of Congress; and the principal 
point made by the exceptions was, that the judge allowed evidence to go to the 
jury tending to show that the conductor had reason to suspect that the plaln- 
tiff, the wife, was an {mproper person, because she was in company with a young 
man whom he supposed to be a white man, and on that account Inferred that 
there was some Improper connection between them; and the Judge charged the 
jury, In substance, that if this was the conductor's bona fide reason fer ex- 
cluding the woman from the car, they mnfgit take it {nto consideration on 
the question of the Habitity of the company. The case was brought here by writ 
of error at the sult of the plaintiffs. The cases of Stanicy, Nichols, ar! Singte- 
ton, came up on certificates of division of optnion between the judges below 
as to the constituttonality of the first and second sections of the act referred 
to; and the care of Ryan, on a writ of error to the judgment of the Circult 

Court for the District of California sustaining a demurrer to the information. 

Tho Stanley, Ryan, Nichola, and Singleton cases were submitted together by 
the solicitor general at the last term of court, on the 7th day of November, 1882. 
There were no appearances and no briefs fled for the defendants. 

The Robingon case war submitted on the briefs at the last term, on the 20th 
day of March, 1883. 

Mir. Solicitor Gencral Phtilipa for the United Statea. 

After considering some objections to the forms of proceedings In the different 
cases, the counsel reviewed the following decisions of the court upon the Thir- 
teenth and Fourtcenth Amendments to the Constitution and on points cognate 
thereto, vig: Tae Slaughter-Howec Cases 16 Wall, 30; Bradicell v. The State, 
16 Wall. 130: Bartemeyer vy. loca, 18 Walt. 120; Minor v. Happerset?, 21 Wall. 
162; Walker v. Sauvinect, 02 U.S. 90; Unticd States v. Recee, 92 U.S, 214; Ken- 
nard vy. Loutsiana, 02 U.S, 480; United States v. Cruikshank, 02 U.S. 642; afunn 
v. Hlinote, 94 U.S. 118: CAtcago B. & O.R.R. Co. v. fowa, OA :U~LS, 155; Blyetwo v. 
United Statcs, 13 Wall. 581; Railroad Co. v. Broicn, 17 Wall. 445; Hall v. De- 
Cutr, 05 U.S. 483: Strauder v. West Virginta, 100 U.S. 808; Be parte Virgtuta, 
100 U.S. 889; Uissours v. Leicte, 101 U.S. 22; Neal v. Delatcare, 103 U.S. 370. 

Upon the whole these cases decide that, 

1, The Thirteenth Amendment fordids all sorta of Involuntary personal servl- 
tude except penal, as to all sorts of men, the word servitude taking some color 
from the historical fact that the United States were then engaged in dealing 
with African slavery, a8 well as from the signification of the Fourteenth and 
Fifteenth Amendments, which must be construed as advancing constitutional 
rights previously existing. 

2. Tho Fourteenth Amendment expresses prohibitions (and consequently im- 
plies corresponding positive Immunities), Mmiting State action only, Including 
in auch action, however, actlon by all State agencies, executive, legislative, and 
judicial, of whatever degree. 

3. The Fourteenth Amendment warrants legislation by Congress punishing 
violations of the immunities thereby secured when committed by agents of States 
In discharge of ministerial functions. ms 

The right violated by Nichols, which is of the same class as that violated by 
Stanley and by Harnilton. ts the right of locomotion, which Blackstono makes 
an element of personal liberty. Blackstone’s Commentaries, Book I, ch. 1. 

In violating this right, Nichols did not act {n an exclusively private capacity, 
but In one devoted to a public use, and so affected with a public, fe, a Stato, 
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interest, This phrase will be recognized as taken from the Elerator Cascs In 
04 U.S, already cited. 

Restraint upon the right of locomotion was a well-known feature of the slavery 
abolished by the Thirteenth Amendment. A first requisite of the right to appro- 
priate the use of another man was to become the master of his natural power of 
notion, and, by a mayhem therein of the common faw to require the whole 
connuunity to be on the alert to restrain that power. That this {s not exaggera- 
tlon is shown by the language of the court in Haton v. Vaughn, 8 Missouri, 734. 

Granting that by f(nroluntary serciiude, as prohibited In the Thirteenth Amend- 
nent, is Intended some inetifution, vix., custom, etc., of that sort, and not pri- 
marily mere scattered trespasses against liberty committed by private persons, 
yet, considering what must be the soclal tendency in at least farge parts of the 
country, it is “appropriate legislation” against such an institutfon to forbid any 
action by private persons which In the light of our history may reasonably be 
apprehended to tend, on account of its being incidental to quasi public ocenpa- 
tHlona, to create an institution. 

Therefore, the above act of 1875, in prohibiting persons from viotating the 
riglits of other persons to the full and equal enjoyment of he accommodations of 
inns and public conveyances, for any reason turning men dy upon the race or color 
of the latter, partakes of the specifie character of certain contemporancois 
solemn and effective action by the United States to whieh it was a sequel —and 
is constitutional, 

Mr. Wittiam WM. Randolph for Robinson and wife, platntiffs In error. 

Where the Constitution guarantees n right, Congress is cnpowered! to pass the 
legislation appropriate to give effect to that right. Prigag vo Pennapylrania, 10 
Peters, 330 Ableman vy. Booth, 21 How. 500; United Statca vo Reese, 2 US, 214 

Wou ‘ber Mr. Robinson's rights were created by the Constitution, or only guaran- 
teed iy ¢, in either event the act of Congress, so far ns it protects them, is within 
the t<sestitutlon., Pensacola Telegraph Co. v. Western Union Tel. Co, OO US. 13 
The Passcnger Case, 7 Howard, 283; Crandaliy, Necada, 0 Wall, 35. 

In Mann v. (inoiz, OF USS, 143, the following propositions were afirimed: 

“Under the powers inherent in every sovereignty, a government may regulate 
the conduct of its citizens toward each other, and, when necessary for the public 
god, the manner fn which each shalt use his own property.” 

“It has, In the exerelse of these powers, been customary in England from time 
fmmemorial, and In this country from its first colonization, to regulate forrics, 
common carriers, hackmen, bakers, millers, wharfingers, innkeepers, ete.” 

“When the owner of property devotes it to a use In which the public has an 
interest, he in effect grants to the public an Interest fn such use, and must, to the 
extent of that Interest, submit to be controlled by the public, for the common good. 
as long as he maintains the use.” 

Undoubtedly, tf Congress could legislate on the subject at all, its legtstation hy 
the act of ist March, 1875, was within the principles thus announced. 

The penalty denounced by the statute [s Incurred by denying to any citizen 
“the full enjoyment of any of the accommodations, rdvantaces, facilitles, or 
privileges” enumerated fn the first sectlon, and it is wholly immaterial whether 
the cliizen whose rights are denied him belongs to one race or class or another, 
or is of one complexton or another. And again, the penalty follaws every denial 
of the full enjoyment of any of the accommodations, advantages, facttitles or privi- 
leges, except and unless the “ential was “for reasons by late applicadle to citizens 
of every race and color, and regardless of any previous condition of servitude.” 

Mr. Witllam Y. O. Humes and Mr. Pacid Posten for the Memphis and Chartes- 
ton Rallroad Co., defendants {n error. 

Mr. Justice Braorey delivered the opfuton of the court. After stating the 
facts in the above languago he continued: 

It fs obvious that the primary and important question In all the cases {s the 
constitutionality of the law: for if the law fs unconstituttonal none of the prese- 
cutions can stand. 

Tho sections of the law referred to provide as follows: 

“Sec. 1, That all persons within the jurisdiction of the Untted States shall be 
entitled to the full and equal enjoyment of the accommodations, advantages, fa- 
cilities, and privileges of inns, public conveyances on land or water, theatres and 
other places of public amusement; subject only to the conditions and Imitations 
established by law, and applicable alike to citizens of every race and color, re- 
gardless of any previous condition of servitude. 

“Seo, 2. That any person who shall violate the foregoing section by denying to 
any citizen, except for reasons by law applicable to citizens of every race and 
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color, and regardless of any previous condition of servitude, the full enjoyment of 
any of the accommodations, advantages, facilities, or privileges in said section 
enumerated, or by aiding or {nciting such dental, shall for every such offence for- 
felt and pay tho sum of five hundred dollars to the person aggrieved thereby, to 
be recovered in an action of debt, with full costs; and shall also, for every such 
offence, be deemed gullty of a misdemeanor, and, upon conviction thereof, shall be 
fined not less than five hundred nor more than one thousand dollars, or shall be 
imprisoned not less than thirty days nor more than one year: Provided, That all 
persons nay elect to sue for the penalty aforesald, or to proceed under their 
rights at common law and by State statutes; and having so elected to proceed In 
the one mode or the other, their right to proceed in the other Jurisdiction shall 
be barred. But this provision shall not apply to criminal proceedings, elther 
under this act or the criminal law of any State: And provided further, That a 
judgment for the penalty in favor of the partly aggrieved, or a judgment upon 
an indictinent, shall be a bar toeither prosecution respectively.” 

Are these sections constitutional? The first section, which {Js the principal 
one, cannot be fairly understood without altending to the last clause, which 
quallfies the preceding part. 

The essence of the law Is, not to declare broadly that all persons shall be 
entitled to the full and equal enjoyment of the accommodations, advantages, 
facilities, and privileges of inns, publle conveyances, and theaters; but that 
such enjoyment shall not be subject to any conditions applicable only to citizens 
of a particular race or color, or who had been In a previous condition of servi- 
tude, In other words, it is the purpoxe of the law to declare that, {n the 
enjoyment of the accommodations and privileges of inns, public conveyances, 
theatera, and other places of public amusement, no distinctton shall be made 
between citlzens of different race or color, or between those who have, and 
those who have not, been slaves. Its effect [s to declare, (hat In all fous, public 
conveyances, and places of amusenient, colored citizens, whether formerly slaves 
or not, aud citizens of other races, shall have the same accommodations and 
privileges in all finns, public conveyances, and places of amusement as are 
enjoyed by white citizens; and vice versa. The second section makes It a penal 
offense in any person to deny to any eltizen of any race or color, regardless of 
previous servitude, any of the accommodations or privileges mentloned tn the 
tirst section. 

Has Congress constitutional power to make such a law? Of course, no one 
WHI contend that the power to pass it was contained in the Constitution before 
the adoption of the last three amendments. The power Is sought, first, in the 
Fourteenth Amendment, and the views and arguments of distinguished Senators, 
advanced whilst the law was under consideration, claiming authority to pass 
it by virtue of that amendment, are the principal arguments adduced in favor 
of the power. We have carefully considered those arguments, as was due to 
the eminent ability of those who put them forward, and have felt, tn all its 
force, the weight of authority which always Invests a law that Congress deems 
itself competent to pass. But the responsibility of an independent judgment 
Is now thrown upon this court; and we are bound to exercise it according to 
the best lights we have. 

Tho first section of the Fourteenth Amendment (which is the one relied on), 
after declaring who shall be citizens of the United States, and of the several 
States, Is prohibitory in its character, and prohibitory upon the States. It 
declares that: 

“No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the Untted States; nor shall any State deprive any 
person of life, liberty, or property without due process of law: nor deny to apy 
person within its jurisdiction the equal protection of the laws.” 

It is State action of a particular character that is prohibited. Individual 
invasion of individual rights is not the subject matter of the amendment. It 
has a deeper and broader scope. It nullifies and makes yold all State legisia- 
tion, and State action of every kind, which impatra the privileges and Immuuittes 
of cltizens of the United States, or which lojures them fn life, Nberty or property 
without due process of law, or which dentes to any of them the equal protection 
of the laws. It no’ only does this, but, {In order that the zationat will, thus 
‘leclared, may not i: .. mere brutum fulmen, the last section of the amendment 
invests Congress with power to enforce it by appropriate legislation. To enforce 
what?) To enforce the probibition. To adopt appropriate legislation for cor- 
‘ecting the effects of such prohibited State laws and State acts, and thus to 
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render them effectually null, void, and f{nnocuous. This fs the legislative power 
conferred upon Congress, and this Is the whole of it. It does not invest Congress 
with power to legislate upon subjects which are within the domain of State 
legislation; but tc provide modes of relief against State legislation, or State 
action, of the kind referred to. It does not authorize Congress to create a code 
of municipal law for the regulation of private rights; but to provide modes 
of redress against the operation of State laws, and the action of State officers 
executive or judicial, when these are subversive of the fundamental rights 
specified in the amendment. Positive rights and privileges are undoubtedly 
secured by the Fourteenth Amendment; but they are secured by way of prohibi- 
tion against State Jaws and State proceedings affecting those rights and privi- 
leges, and by power given to Congress to legislate for the purpose of carrying 
such prohibition into effect: and such legislation must necessarily be predicated 
upon such sonposed State laws or State proceedings, and be directed to the cor- 
rection of their operation and effect. A quite full discussion of this aspect 
of the amendment may be found in United States v. Cruikshank, 92 U.S. 542; 
Virginia y. Rives, 100 U.S. 313: and Fe parte Virginia, 100 U.S. 339. 

An apt illustration of this distinction may be found in some of the provisions 
of the original Constitution. Take the subject of contracts, for example. The 
Constitution prohibited the States from passing any law impairing the obliga- 
tion of contracts. This did not give to Congress power to provide laws for the 
general enforcement of contracts; nor power to invest the courts of the United 
States with jurisdictlon over contracts, so as to enable parties to sue upon them 
in those courts. It did, however, give the power to provide remedies by which 
the impairment of contracts by State legislation might be counteracted and cor- 
rected: and this power was exercised. The remedy which Congress actually 
provided was that contained in the 25th section of the Judiciary Act of 1789, 
1 Stat. 85, giving to the Supreme Court of the United States jurisdiction hy writ 
of error to review the final decisions of State courts whenever they should sus- 
tain the valldity of a State statute or authority alleged to be repugnant to the 
Constitution or laws of the United States. By this means, if a State law was 
passed Impairing the obligation of a contract, and the State tribunals sustained 
the validity of the law, the mischief could be corrected in this court. The legis- 
lation of Congress, and the proceedings provided for under ft, were corrective 
in their character. No attempt was made to draw into the United States courts 
the litigation of contracts generally; and no such attempt would have been 
sustained. We do not say that the remedy provided was the only one that 
might have been provided in that case. Probably Congress had power to pass 
A law giving to the courts of the United States direct jurisdiction over contracts 
alleged to be impaired by a State law; and under the broad provisions of the act 
of March 8d, 1876, ch. 187, 18 Stat. 470, giving to the circuit courts jurisdiction 
of all cases arising under the Constitution and laws of the United States, it is 
possible that such jurisdiction now exists. But under that, or any other law, 
it must appear as well by allegation, as proof at the trial, that the Constitution 
had been violated by the action of the State legislature. Some obnoxious State 
Jaw passed, or that might be passed, is necessary to be assumed fn order to lay 
the foundation of any federal remedy in the case: and for the very sufficient 
reason, that the constitutional prohibition Is against State laws impairing the 
obligation of contracts. 

And so in the present case, until some State law has been passed, or some 
State action through its officers or agents has been taken, adverse to the rights 
of citizens sought ¢o be protected by the Fourteenth Amendment, no legislation 
of the United States under said amendment, nor any proceeding under such 
legfsiation, can be called into activity: for the prohibitions of the amendment 
are against State laws and acts done under State authority. Of course, legista- 
tlon may, and should be, provided in advance to meet the extgeney when it 
arises: but fit should be adapted to the mischief and wrong which the ameni- 
ment was Intended to provide against; and that is, State laws, or State action 
of some kind, adverse to the rights of the citizen secured by the amendment. 
Such legislation cannot properly cover the whole domain of rights appertaining 
to life, liberty and property, defining them and providing for their vindication. 
That would be to establish a code of municipal law regulative of all private 
rights hetween man and man in society. It would he to make Congress take 
the place of the State legislature and to supersede them. It fs absured to affirm 
that. becanse the righfs of life. Hberty and property (which Include all civil 
rights that men have). are by the amendment songht to be protected against 
invasion on the part of the State without due proress of law, Congress may 
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therefore provide due process of law for their vindication in every case; and 
that, because the denial by a State to any persons, of the equal protection of 
the laws, Is prohibited by the amendment, therefore Congress may establish 
laws for their equal protection. In fine, the legislation which Congress is author- 
ized to adopt in this behalf is not general legislation upon the rights of the 
citizen, but corrective legislation, that is, such as may be necessary and proper 
for counteracting such laws as the States may adopt or enforce, and which, by 
the amendment, they are prohibited from making or enforcing, or such acts 
and proceedings as the States may commit or take, and which, py the amend- 
ment, they are prohibited from committing or taking. It is not necessary for us 
to state, if we could, what legislation would be proper for Congress to adopt. 
It is suffictent for us to examine whether the Jaw in question ts of that character. 

An inspection of the law shows that it makes no reference whatever to any 
supposed or apprehended violation of the Fourteenth Amendment on the part 
of the States. It is not predicated on any such view. It proceeds ez directo 
to declare that certain acts committed by individuals shall be deemed offences, 
and shall be prosecuted and punished by proceedings in the courts of the United 
States. It does not profess to be corrective of any constitutional wrong com- 
mitted by the States; it does not make its operation to depend upon any such 
wrong committed. It applies equally to cases arising in States which have the 
justest laws respecting the personal rights of citizens, and whose authorities 
are ever ready to enforce such laws, as to those which arise in States that may 
have violated the proh{bition of the amendment. In other words, {t steps into 
the domain of local jurisprudence, and lays down rules for the conduct of 
individuals in society towards each other, and imposes sanctions for the en- 
forcement of those rules, without referring In any manner to any supposed 
action of the State or its authorities. 

If this legislation is appropriate for enforcing the prohibitions of the amend- 
ment, it {s difficult to see where it is to stop. Why may not Congress with equal 
show of authority enact a code of laws for the enforcement and vindication of 
all rights of life, liberty, and property? If it is supposable that the States may 
deprive persons of life, liberty, and property without due process of law (and 
the amendment itself does suppose this), why should not Congress proceed ct 
once to prescribe due process of law for the protection of every one of these 
fundamental rights, in every possible case, as well as to prescribe equal priv- 
fleges in inns, public conveyances, and theatres? The truth is, that the impll- 
cation of a power to legislate in this manner is based upon the assumption 
that ff the States are forbidden to legislate or act in a particular way on a 
particular subject, and power fs conferred upon Congress to enforce the probl- 
bition, this gives Congress power to legislate generally upon that subject, 
and not merely power to provide modes of redress against such State 
legislation or actlon. The assumption is certainly unsound. It is repugnant 
to the Tenth Amendment of the Constitution, which declares that powers not 
delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively or to the people. 

We have not overlooked the fact that the fourth section of the act now under 
consideration has been held by this court to be constitutional. That section 
declares “that no citizen, possessing all other qualifications which are or may 
be prescribed by law, shall be disqualified for service as grand or petit juror In 
any court of the United States, or of any State, on account of race, color, or 
previous condition of servitude; and any officer or other person charged with 
any duty {n the selection or summoning of jurors who shall exclude or fall to 
summon any citizen for the cause aforesaid, shall, on conviction thereof, be 
deemed gullty of a misdemeanor, and be fined not more than five thousand dol- 
lars.” In Ex parte Virginia, 100 U.S. 339, it was held that an Indictinent against 
a State officer under this section for excluding persons of color from the jury 
Hst {8s sustainable. But a moment’s attention to its terms will show that the 
section {s entirely corrective in its character. Disqualifications for service on 
juries are only created by the Jaw, and the first part of the section is almed at 
certain disqualifying laws, namely, those which make mere race or color a dis- 
quallficatton; and the second clause is directed agatnst those who, assuming to 
use the authority of the State government, carry into effect such a rule of dis- 
qualification. In the Virginia case, the State, through its officer, enforced a 
rule of disqualification which the law was intended to abrogate and counteract. 
Whether the statute book of the State actually laid down any such rule of dis- 
qualification, or not, the State, through its officer, enforced such a rule: and it 
is against such State action, through its officers and agents, that the last clause 


36 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


of the section is directed. This aspect of the law was deemed sufficient to divest 
it of any unconstitutional character, and makes [t differ widely from the first 
and second sections of the same act which we are now considering. 

These sections, in the objectionable features before referred to, are different 
also from the law ordinarily called the ‘Civil Rights Bill,” originally passed April 
Oth, 1866, 14 Stat. 27, ch. 31, and re-enacted with some modificatio:us In sections 
16, 17, 18, of the Enforcement Act, passed May 31st, 1870, 16 Stat. 140, ch. 114. 
That law, as re-enacted, after declaring that all persons within the jurisdiction of 
the United States shall have the same right in every State and Territory to make 
aud enforce contracts, to sue, be parties, give evidence, and to the full and equal 
benefit of all taws and proceedings for the security of persons and property as Is 
enjoyed by white citlzens, and shall be subject to Hike punishment, pains, penalttes, 
taxes, Ilcenses and exactions of every kind, and none other, any law, statute, 
ordinance, regulation or custom to the contrary notwithstanding, proceeds to 
enact, that any person who, under color of any law, statute, ordinance, regulation 
or custom, shall subject, or cause to be subjected, any inhabitant of any State or 
Territory to the deprivation of any rights secured or protected by the preceding 
section (above quoted), or to different punishment, pains, or penalties, on account 
of such person being an alien, or by reason of his color or race, than is prescribed 
for the punishment of citizens, shall be deemed guilty of a misdemeancr, and sub- 
ject to fine and f{mprisonment as specified in the act. This law is clearly corrective 
in its character, intended to counteract and furnish redress against State laws 
and proceedings, and customs having the force of law, which sanction the wrong- 
ful acts specified. In the Revised Statutes, it is true, a very important clause, to 
wit, the words “any law, statute, ordinance, regulation or custom to the contrary 
notwithstanding,” which gave the declaratory section its point and effect, are 
omitted; but the penal part, by which the declaration is enforced, and which fs 
really the effective part of the law, retains the reference to State laws, by making 
the penalty apply only to those who should subject parties to a deprivation of 
thelr rights under color of any statute, ordinance, custom, etc., of any State or 
Territory: thus preserving the corrective character of the legislation. Rev. St. 
$§ 1977, 1978, 1079. 5510. The Civil Rights Bill here referred to 1s analogous in 
its character to what a law would have been under the original Constitutton. 
declaring that the validity of contracts should not be impaired, and that if any 
person bound by a contract should refuse to comply with it, under the color of 
pretence that it had been rendered void or invalld by a State law, he should be 
Hable to an action upon it In the courts of the United States, with the addition of a 
penalty for setting up such an unjust and unconstitutional defence. 

In this connection it is proper to state that civil rights, such as are guaranteed 
by the Constitution against State aggression, cannot be impaired by the wrongful 
acts of individuals, unsupported by State authority, in the shape of laws, customs. 
or judicial or executive proceedings. The wrongful act of an {ndividual, un- 
supported by any such authority, is simply a private wrong, or a crime of that 
individual: an invasion of the rights of the injured party, it is true, whether 
they affect his person, his property, or his reputation; but if not sanctioned in 
some way by the State, or not done under State authority, his rights remain In 
full force, and may presumably be vindicated by resort to the laws of the State 
for redress. An individual cannot deprive a man of his right to vote, to hold 
property, to buy and sell, to sue in the courts, or to be a witness or & juror; he 
may, by force or fraud, interfere with the enjoyment of the right in a particular 
case; he may commit an assault against the person, or commit murder, or use 
ruffian violence at the polls, or slander the good name of a fellow citizen; but, 
unless protected in these wrongful acts by some shield of State law or State 
authority, he cannot destroy or injure the right; he will only render himself 
amenable to satisfaction or punishment; and amenable therefor to the taws of 
the State where the wrongful acts are committed. Hence, in all those cases 
where the Constitution seeks to protect the rights of the citizen against dis- 
criminative and unjust laws of the State by prohibiting such laws, it Is not 
individual offences, but abrogation and denial of rights, which it denounces. 
and for which {it clothes the Congress wth power to provide a remedy. This 
abrogation and denial of rights, for which the States alone were or could be 
responsible, was the great seminal anc fundamental wrong which was intended 
to be remedied. And the remedy to be provided must necessarily be predicated 
upon that wrong. It must assume that fn the cases provided for, the evil or 
wrong actually committed rests upon some State law or State authority for {ts 
excuse and perpetration. 
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Of course, these remarks do not apply to those cases in which Congress Is 
clothed with direct and plenary powers of legislation over the whole subject, 
accompanied with an express or implied denial of such power to the States, as 
in the regulation of commerce with foreign nations, and among the several 
States, and with the Indian tribes, the colning of money, the establishment of 
post offices and post roads, the declaring of war, etc. In these cases Congress 
has power to pass laws for regulating the subjects specified In cvery detail, and 
the conduct and trausactlons of Individuals in respect thereof. But where a 
subject Is not submitted to the general legislative power of Congress, but Is only 
submitted thereto for the purpose of rendering effective some prohibition against 
particular State legistation or State action in reference to that subject, the power 
given is limited by its object, and any legislation by Congress {n the matter 
must necessarily be corrective in its character, adapted to counteract aud redress 
the operation of such prohibited State !aws or proceedings of State officers. 

If the principles of interpretation which we have laid down are correct, as we 
deem them to be (and they are in accord with the principles laid down in the 
eases before referred to, as well as in the recent case of United States v. Harris, 
106 U.S. 629), it is clear that the law In question cannot be sustained by any 
grant of legislative power made to Congress by the Fourteenth Amendment. 
That amendment prohibits the States from denying to any persou the equal 
protection of the laws, and declares that Congress shall have power to enforce, 
by appropriate legislation, the provisions of the amendment. The law in ques- 
tion, without any reference to adverse State legislation on the subject, declares 
that all persons shall be entitled to equal accommodations and privileges of Inns, 
public conveyances, and places of public amusement, and imposes a penalty upon 
any Individual who shall deny to any citizen such equal accommodations and 
privileges. This is not corrective legislation; it is primary and direct; [t takes 
immediate and absolute possession of the subject of the right of admission to 
inns, public conveyances, and places of amusement. It supersedes and displaces 
State legislation on the same subject, or only allows ft permissive force. It 
ignores such legislation, and assumes that the matter is one that belongs to the 
domain of natlona) regulation. Whether it would not have been a more effective 
protection of the rights of citizens to have clothed Congress with plenary power 
over the whole subject, Is not now the question. What we have to decide Is, 
whether such plenary power has been conferred upon Congress by the Fourteenth 
Amendment; and, in our judgment, it has not. 

We have discussed the question presented by the law on the assumption that 
a right to enjoy equal accommodation and privileges in all inns, public convey- 
ances, and places of public amusement, {s one of the essential rights of the citizen 
which no State ean abridge or Interfere with. Whether it is such a right, 
or not, is a different question which, {n the view we have taken of the validity of 
the law on the ground already stated, it is not necessary to examine. 

We hare also discussed the validity of the law In reference to cases arising 
in the States only; and not in reference to cases arising in the Territories or the 
District of Columbia, which are subject to the plenary legislation of Congress in 
every branch of municipal regulation. Whether the law would be a valid one 
as applied to the Territories and the District Is not a question for consideration 
in the cases before us: they all being cases arising within the limits of States. 
and whether Congress, in the exercise of its power to regulate commerce amongst 
the several States, might or might not pass a law regulating rights {n public 
conveyances passing from one State to another, !s also a question which Is not 
now before us, as the sectlons in question are not concelved in any such view. 

But the power of Congress to adopt direct and primary, as distinguished from 
corrective legistatlon, on the subject in band, [s sought, in the second place, from 
the Thirteenth Amendment, which abolishes slavery. This amendment declares 
“that neither slavery, nor involuntary servitude, except as a puntshment for 
crime, whereof the party shall have been duly convicted, shall exist within 
the United States, or any place subject to thelr jurisdiction;” and It gives 
Congress power to enforce the amendment by appropriate legislation. 

This amendment, as well as the Fourteenth, !s undoubtedly self-executing 
without any ancillary legislation, so far as its terms are applicable to any exist- 
ing state of circumstances. By its own unaided force and effect [t abolished 
slavery, and established universal freedom. Stil), legislation may be necessary 
and proper to meet all the various cases and circumstances to be affected by it, 
and to prescribe proper modes of redress for its violation in letter or spirit. 
And such legislation may be primary and direct in its character: for the 
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amendment is not a mere probibition of State laws establishing or upholding 
slavery, but an absolute declaration that slavery or involuntary servitude shall 
not exist In any part of the United States. 

It is true, that slavery cannot exist without law, any more than property in 
lands and goods can exist without law: and, therefore, the Thirteenth Amend- 
ment may be regarded as nullifying all State laws which establish or uphold 
slavery. But it has a reflex character also, establishing and decreeing uni- 
yersal civil and political freedom throughout the United States; and it Is 
assuured, that the power vested in Congress to enforce the article by appro- 
priate legislation, clothes Congress with power to pass all laws necessary and 
proper for abolishing all badges and incidents of slavery in the United States: 
and upon this assumption it is claimed, that this is sufficient authority for 
declaring by law that all persons shall have equal accommodations and privileges 
in all inns, public conveyances, and places of amusement; the argument being, 
that the denial of such equal accommodations and privileges is, in itself, 
a subjection to a species of servitude within the meaning of the amendment. 
Conceding the major proposition to be true, that Congress has a right to enact 
all necessary and proper laws for the obliteration and prevention of slavery 
with all its badges and {ncidents, is the minor proposition also true, that the 
denfal to any person of admission to the accommodations and privileges of an inn, 
a public conveyance, or a theatre, does subject that person to any form of 
servitude, or tend to fasten upon him any badge of slavery? If it does not, then 
power to pass the law is not found in the Thirteenth Amendment. 

. In a very able and learned presentation of the cognate question as to the 
extent of the rights, privileges and immunities of citizens which cannot right- 
fully be abridged by state laws under the Fourteenth Amendment, made in a 
former case, a long st of burdens and disabilities of a servile character, incident 
to feudal vassalage in France, and which were abolished by the decrees of the 
National Assembly, was presented for the purpose of showing that all inequalities 
aud observances exacted by one man from another were servitudes, or badges of 
slavery, which a great nation, in its effort to establish universal liberty, made 
haste to wipe out and destroy. But these were servitudes imposed by the old 
law, or by long custom, which had the force of law, and exacted by one man from 
another without the latter’s consent. Should any such servitudes be imposed by 
a state law, there can be no doubt that the law would be repugnant to the Four- 
teenth, no less than to the Thirteenth Amendment; nor any greater doubt that 
Congress has adequate power to forbid any such servitude from being exacted. 

But is there any similarity between such servitudes and a denial by the owner 
of an inn, a public-conveyance, or a theatre, of its accommodations and privileges 
to an individual, even though the denial be founded on the race or color of that 
individual? Where does any slavery or servitude, or badge of either, arise from 
such an act of denial? Whether it might not be a denial of a right which, if 
sanctioned by the state law, would be obnoxious to the prohibitions of the Four- 
teenth Amendment, is another question. But what has it to do with the ques- 
tion of slavery? 

It may be that by the Black Code (as {t was called), in the times when slavery 
prevailed, the proprietors of inns and public conveyances were forbidden to re- 
celve persons of the African race, because it might assist slaves to escape from 
the control of thelr masters. This was merely a means of preventing such es- 
capes, and was no part of the servitude itself. A law of that kind could not have 
any such object now, however justly it might be deemed an invasion of the party’s 
legal right as a citizen, and amenable to the prohibitions of the Fourteenth 
Amendment. 

The long existence of African slavery in this country gave us very distinct 
notions of what it was, and what were its necessary incidents. Compulsory 
service of the slave for the benefit of the master, restraint of his movements ex- 
cept by the master’s will, disability to hold property, to make contracts, to have 
a standing fn court, to be a witness against a white person, and such like bur- 
dens and incapacities, were the inseparable incidents of the institution. Severer 
punishments for crimes were imposed on the slave than on free persons guilty of 
the same offenses. Congress, as we have seen, by the Civil Rights Bill of 1866, 
passed in view of the Thirteenth Amendment, before the Fourteenth was adopted, 
undertook to wipe out these burdens and disabilities, the necessary incidents of 
slavery, constituting its substance and visible form; and to secure to all citizens 
of every race and color, and without regard to previous servitude, those funda- 
mental rights which are the essence of civil freedom, namely, the same right to 
make and enforce contracts, to sue, be parties, give evidence, and to inherit, pur- 
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chase, lease, sell and convey property, as is enjoyed by white citizens. Wheth- 
er this legislation was fully authorized by the Thirteenth Amendment alone, with- 
out the support which it afterward received from the Fourteenth Amendment, 
after the adoption of which it was re-enacted with some additions, It is not 
necessary to inquire. It is referred to for the purpose of showing that at that 
time (in 1866) Congress did not assume, under the authority given by the Thir- 
teenth Amendment, to adjust what may be called the social rights of men and 
races in the community; but only to declare and vindicate those fundamental 
rights which appertain to the essence of citizenship, and the enjoyment or deprt- 
vation of which constitutes the essential distinction between freedom and slavery. 

We must not forget that the province aud scope of the Thirteenth and Four- 
teenth amendments are different; the former simply abolished slavery: the lat- 
ter prohibited the States from abridging the privileges or immunities of citizens 
of the United States; from depriving them of life, liberty, or property without 
due process of law, and from denying to any the equa! protection of the laws. 
The amendments are different, and the powers of Congress under them are dif- 
ferent. What Congress has power to do under one, it may not have power to 
do under the other. Under the Thirteenth Amendment, it has only to do with 
slavery and its incidents. Under the Fourteenth Amendment, it has power to 
counteract and render nugatory all State laws and proceedings which have the 
effect to abridge any of the privileges or immunities of citizens of the United 
States, or to deprive them of life, liberty or property without due process of law, 
or to deny to any of them the equal protection of the laws, Under the Thirteenth 
Aniendment, the legislation, so far as necessary or proper to eradicate all forms 
and incidents of slavery and involuntary servitude, may be direct and primary, 
operating upon the acts of individuals, whether sanctioned by State legislation 
or not; under the Fourteenth, as we have already shown, it must necessarily be, 
and can only be, corrective in its character, addressed to counteract and afford 
rellef against State regulations or proceedings. 

The only question under the present head, therefore, is, whether the refusal to 
" any persons of the accommodations of an inn, or a public conveyance, or a place 
of public amusement, by an individual, and without any sanction or support from 
any State law or regulation, does infilct upon such persons any manner of servi- 
tude, or form of slavery, as those terms are understood in this country? Many 
wrongs may be obnoxious to the prohibitions of the Fourteenth Amendment which 
are not, in any just sense, incidents or elements of slavery. Such, for example, 
would be tie taking of private property without due process of law; or allow- 
ing persons \vho have committed certain crimes (horse stealing, for example) to 
be selzed ard hung by the posse comitatus without regular trial; or denying to 
any person, or class of persons, the right to pursue any peaceful avocations 
allowed to others. What Is called class legislation would belong to this category, 
and would be obnoxious to the prohibitions of the Fourteenth Amendment, but 
would net necessarily be so to the Thirteenth, when not involving the idea of any 
subjection of one man to another. The Thirteenth Amendment has respect, not 
to distinction of races, or class, or color, but to slavery. The Fourteenth Amend- 
ment extends its protection to races and classes, and prohibits any State legisla- 
tion which has the effect of denying to any race or class, or to any individual, 
the equal protection of the laws. 

Now, conceding, for the sake of the argument, that the admission to an Inn, 
a public conveyance, or a place of public amusement, on equal terms with all 
other citizens, is the right of every man and all classes of men, {s it any more 
than one of those rights which the states by the Fourteenth Amendment are 
forbidden to deny to any person? And is the Constitution violated until the 
denial of the right has some State sanction or authority? Can the act of a 
inere individual, the owner of the inn, the public conveyance or place of amuse- 
ment, refusing the accommodation, be justly regarded as imposing any badge of 
slavery or servitude upon the applicant, or only as infifcting an ordinary civil 
injury, properly cognizable by the laws of the State, and presumably subject to 
redress by those laws untill the contrary appears? : ; 

After giving to these questions all the consideration which their importance 
demands, we are forced to the conclusion that such an act of refusal has nothing 
to do with slavery or involuntary servitude, and that if it is violative of any 
right of the party, his redress is to be sought under the laws of the State; or 
if those laws are adverse to his rights and do not protect him, his remedy will be 
found in the corrective legislation which Congress has adopted, or may adopt, for 
counteracting the effect of State Jaws, or State action, prohibited by the Four- 
teenth Amendment. It would be running the slavery argument into the ground 
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to make it apply to every act of discrimination which a person may see fit to 
make as to the guests he will entertain, or as to the people he will take into his 
conch or cab or car, or admit to his concert or theatre, or deal with in other 
matters of intercourse or business. Innkeepers and public carriers, by the laws 
of all the States, so far as we are aware, are bound, to the extent of thelr facit- 
ties, to furnish proper accommodation to all unobjectfonable persons who in good 
faith apply for them. If the laws themsclves make any unjust discriminatton, 
amenable to the prohibitions of the Fourteenth Amendment, Congress has full 
power to afford a remedy under that amendment and in accordance with It. 

When a man bas emerged from slavery, and by the ald of beneficent legislation 
hrs shaken off the inseparable concomitants of that state, there must be some 
stage in the progress of his elevation when he takes the rank of a mere citizen, 
and ceases to be the special favorite of the laws, and when his rights as a citl- 
zen, or & nan, are to be protected in the ordinary modes by which other men’s 
rights are protected. There were thousands of free colored people in this coun- 
try before the abolition of slavery, enjoying all the essential rights of Life, lib- 
erty and property the same as white citizens; yet no one, at that time, thought 
that it was any invasion of his personal status as a freeman because he was 
not admitted to all the privileges enjoyed by white citizens, or because he was 
subjected to discriminations in the enjoyment of accommodations In inns, public 
conveyances and places of amusement. Mere discrininations on account of race 
or color were not regarded as badges of slavery. If, since that time, the enjoy: 
ment of equal rights in all these respects has become established by constitu- 
tional enactment, It Is not by force of the Thirteenth Amendment (which merely 
abolishes slavery), but by force of the Thirteenth and Fifteenth Amendments. 

On the whole we ate of opinion, that no countenance of authority for the pas- 
sige of the law in question can be found in cither the Thirteenth or Fourteenth 
Amendment of the Constitution; and no other ground of authority for its par- 
sage being suggested, it must necessarily be declared vold, at least so far as its 
operation In the several States is concerned. 

This conclusion disposes of the cases now under consideration. In the cases 
of the United States'v. Michacl Ryan, and of Richard A. Robinson and Wife v. 
The Memphis € Charleston Ratlroad Company, the judgments must be affirmed. 
In the other cases, the answer to be given will be that the first and second sec- 
tions of the act of Congress of March Ist, 1875, entitled “An Act to protect all 
citizens {n their civil and legal rights,” are unconstitutional and void, and that 
judgment should be rendered upon the several {ndictments in those cases ac- 
cordingly. —=— ; And tt tz 80 ordered. 

Mr. Justics Harvuan dissenting. ; a: 

The opinion in these cases proceeds, it seems to me, upon grounds entirely too 
narrow and artificial. I cannot resist the conclusion that the substance and spirit 
of the recent amendinents of thé Constitution have been sacrificed bya subtle and 
ingentous verbal criticism. “It is not the words of the law but the internal 
sense of it that makés the law: the letter of the ‘law is the body; the sense 
and reason of the law is the soul.” Constitutional provisions, adopted tn the 
interest of liberty, and for thé purpose of securing, through natlonal legislation 
if need be, rights inhering in a state of freedom, and belonging to American 
citizenship, have been so construed as to defeat the ends fae people destred to 
accomplish, which they attempted to accomplish, and which they supposed they 
had accomplished by ‘changes in thelr fundamental luw. By this I do not mean 
that the determination of these cases should bave been materially controlled by 
considerations of meré expediencey or policy. I mean only, in this form, to 
express an earnest conviction that the court has departed from the familiar rule 
requiring, in the interpretation of constitutional provistons, that full effect be 
given to the intent with which they were adopted. 

The phrpose of the first section of the act of Congress of March 1, 1875, was 
to prevent race discrimination in respect of the accommodations and facilities 
of inns, public conveyances, and places of public amusement. It does not assume 
to define the general conditions and limitations under which inns, public con- 
veyances, and places of public amusement may be conducted, but only declares 
that such conditions and Hmitations, whatever they may be, shall not be applied 
so as to work a discrimination solely because of race, color, or previous condi: 
tion of servitude. The second section provides a pansies against any one denying, 
or alding or inciting the dental, to any citizen, of that equaltty of right given by 
the first section, except for reasons by law applicable to citizens of every race or 
color and regardless of any previous condition of servitude. 
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There secms to be no substantial difference between my brethren and myself as 
to the purpose of Congress; for, they say that the essence of the law Is, not to 
declare broadly that all persons shall be entitled to the full and equal enjoyment 
of the accommodations, advantages, facilities, and privileges of inns, public 
conveyances, aud theatres; but that such enjoyment shall not be subject to con- 
ditions applicable only to citizens of a particular race or color, or who had been 
in a previous condition of servitude. The effect of the statute, the court says, 
ix, that colored citizens, whether formerly slaves or not, and citizens of other 
raves, shall have the same accommodations and privileges {n all inns, public 
coeur and places of amusements as are enjoyed by white persons; and 
vice veréa. 

The court edjudges, I think erroneously, that Congress ig without power, under 
either the Thirteenth or Fourteenth Amendment, to establish such regulations, 
and that the first and second sections of the statute are, in all their parts, 
unconstitutional and void. 

Whether the legislative department of the government has transcended the 
Hmits of {ts constitutional powers, ‘is at all times,” said this court In Fletcher 
v. Peck, 6 Cr. 128, “a question of much delicacy, which ought seldom, If ever, to 
be decided in the affirmative, in a doubtful case... . The opposition between the 
Constitution and the law should be such that the judge fecls a clear and strong 
conviction of their incompatibility with cach other.” More recently in Sinking 
Fund Cases, 99 U. S. 718, we said: “It is our duty when required in the regular 
course of judicial proceedings, to declare an act of Congress vold if not within 
the legislative power of the United States, but this declaration should never 
be made except in a clear case. Every possible presumption {s Ip favor of the 
validity of a statute, and this continues until the contrary is shown beyond 
a rational doubt. One branch of the government cannot encroach on the domain 
of another without danger. The safety of our institutions depends In no smal) 
degree on a strict observance of this salutary rule.” 

Before considering the language and scope of these amendments it will be 
proper to recall the relations subsisting, prior to their adoption, between the 
national government and the institution of slavery, as Indicated by the provisions 
of the Constitutlon, the legislation of Congress, and the decisions of this court. 
In this mode we may obtatn keys with which to open the mind of the people, and 
discover the thought Intended to be expressed. 

In section 2, of article IV. of the Constitution it was provided that “no person 
held to service or labor in one State, under the laws thereof, escaping into an- 
other, shall, In consequence of any law or regulation therein, be discharged 
from such service or labor, but shall be delivered up on claim of the party to 
whom such service or labor may be due.” Under the authority of this clause 
Congress passed the Fugitive Slave Law of 1783, establishing a mode for the 
recovery of fugitive slaves, and prescribing a penalty against any person who 
should knowingly and willingly obstruct or hinder the master, his agent, or 
attorney, in seizing, arresting, and recovering the fugitive, or who should 
rescue the fugitive from him, or who should harbor or conceal the slave after 
notice that he was a fugitive. . 

In Prigg v. Commoniccatth of Pennsylvania, 16 Pet. 539, this court had oc- 
casion to define the powers and dutles of Congress in reference to fugitives from 
labor. Speaking by Mr. Justice Srory ft laid down these propositions: 

That a clause of the Constitution conferring a right should not be so construed 
as to make it shadowy, or unsubstautial, or leave the citizen without a remedial 
power adequate for its protection, when another construction equally accordant 
with the words and the sense In which they were used, would enforce and pro- 
tect the right granted; 

That Congress Is not restricted to legislation for the execution of Its expressly 
granted powers; but, for the protection of rights guaranteed by the Constitution, 
may employ such means, not prohibited, as are necessary and proper, or such as 
are appropriate, to attain the ends proposed: 

That the Constitution recognized the master's right of property in his fugitive 
slave, and, as incidental thereto, the right of seizing and recovering him, re- 
gardless of any State law, or regulation, or local custom whatsoever; and, 

That the right of the master to have his slave, thus escaping, delivered up on 
claim, belng guaranteed by the Constitution, the fair implication was that the 
na ona) ovennment was clothed with appropriate authority and functions to 
enforce It. 

The court said: “The. fundamental principle, applicable to all cases of this 
sort, would seem to be that when the end fs required the means are given, and 
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when the duty Is enjoined the abillty to perform it Is contemplated to exist on 
the part of the functionary to whom It {s entrusted.” Again: “It would be a 
strange anomaly and forced construction to suppose that the national govern- 
ment meant to rely for the due fulfilment of [ts own proper duties, and tho rights 
which it intended to secure, upon State legislation, and not upon that of the 
Union. A fortiori, [t would be more objectionable to suppose that a power which 
was to bo the same throughout the Union, should be confided to State sovereignty 
which could not rightfully act beyond its own territorial limits.” 

The act of 1703 was, upon these grounds, adjudged to be a constitutional 
exercise of the powers of Congress. 

It is to be observed from the report of Priggs’ case that Pennsylvania, by her 
attorney-general, pressed the argument that the obligation to surrender fugitive 
slaves was on the States and for the States, subject to the restriction that they 
should not pass laws or establish regulations Ilberating such fugitives; that the 
Constitution did not take from the States the right to determine the status of all 
persons within thelr respective jurisdictions; that it was for the State in which 
the alleged fugitive was found to determine, through her courts or [n such modes 
as she prescribed, whether the person arrested was, in fact, a freeman or a 
fugitive slave; that the sole power of the general government in the premises was, 
by judicial instrumentality, to restrain and correct, not to forbid and prevent 
in the absence of hostile State action; and that, for the general government to 
assume primary authority to legislate on the subject of fugitive slaves, to the 
exclusion of the States, would be a dangerous encroachment on State sovereignty. 
Kut to such suggestions this court turned a deaf ear, and adjudged that primary 
legistatton by Congress to enforce the master’s right was authorized by the 
Constitutton. 

We next come to the Fugitive Slave Act of 1850, the constltuttonallty of which 
rested, as did that of 1793, solely upon the fimplied power of Congress to enforce 
the master's right. The provisions of that act were far {n advance of previous 
legisiatton, They placed at the disposal of the master seeking to recover his 
fugitive slave, substantially the whole power of the nation. It invested com- 
missioners, appotnted under the act, with power to summon the posse comitatus 
for the enforcement of its provisions, and commanded all good citizens to assist 
in its prompt and efficlent execution whenever their services were required as 
part of the posse comitatus. Without going tnto the details of that act, it is suf- 
ficient to say that Congress omitted from it nothing which the utmost ingenuity 
could suggest as essential to the successful enforcement of the master’s claim to 
recover his fugitive slave. And this court, in Adleman Y, Booth, 21 How. 606, 
adjudged it to be “In all of its provisions fully authorized by the Constitution of 
the United States.” ; an : 

The only other case, prior to the adoption of the recent amendments, to which 
reference will be made, is that of Dred Scott, v. Sanford, 19 How. 899. That 
case was instituted In a circuit court of the United States by Dred Scott, clalm- 
ing to be o eltizen of Missouri, the defendant being a citizen of another State. 
Its object was to assert the title of himself and familly to freedom. The de- 
fendant pleaded in abatement that Scott—being of African descent, whose 
ancestors, of pure African blood, were brought into this country and sold as 
slaves—was not a citizen. The only matter In issue, sald the court, was whether 
the descendants of slaves thus imported and sold, when they should be emanc!l- 
pated, or who were born of parents who had become frée before thelr birth, 
ato eltizens of a State In the sense In which the word “citizen” ts used In the 
Constitutton of the United States. 

‘In determining that question the court instituted an tnquiry as to who were 
citizens of the several States at the adoption of the Constitution, and who, at 
that time, were recognized as the people whose rights and liberties had been 
violated by the British government. The result was a declaration, by this 
court, speaking by Chief Justice Taney, that the legisintion and historles of the 
times, and the language used In the Declaration of Indepentlence, showed “that 
neither the class of pérsons who had been imported as slaves, nor thelr descend- 
anta, whether they hid become free or not, were then acknowledged as a part 
of the people, nor intended to be Included {fn the general words used tn that 
instrument;" that “they had for more than A century before been regarded as 
belngs of an inferior race, and altogether unfit to associate with the white race, 
elther {n social or political relations, and so far inférlor that they had no rights 
which the white man was bound to respect, and that the negro might justly 
and lawfully be reduced to slavery for hia benefit;” that he was “bought and 
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sold, and treated as an ordinary article of merchandise aud trafilc, whenever 
a protit could be made by it;” and, that “this opinion was at that time fixed and 
unlyersal in the clvillzed portion of the white race. It was regarded as an 
axiom in morals as well as in politica, which no one thought of disputing, or 
supposed to be open to dispute; aud men in every grade and position in soclety 
duily aud habitually acted upon it in thelr private pursuits, as well ag in matters 
of pubHe concern, without for a moment doubting the correctness of this opiuton.” 

The judgment of the court was that the words “people of the United States” 
and “citizens” meant the sanie thing, both describing “the political body who, ac- 
cording to our republican Institutions, form the sovereignty and hold the power 
and conduct the government through their representatives;” that “they are 
what we familiarly call the ‘sovereign people,’ and every citizen is one of this 
people and a constituent member of this sovereignty ;" but, that the class of per- 
sons described in the plea in abatement did not compose a portion of this people, 
were not “Included, and were not intended to be included, under the word ‘citi- 
zens’ in the Constitution ;” that, therefore, they could “claim nove of the rights 
and privileges which that instrument provides for and secures to citizens of the 
United States;” that, ‘on the contrary, they were at that time considered as a 
subordinate and inferior class of belngs, who had been subjugated by the doml:- 
nant race, and, whether emancipated or not, yet remained subject to their au- 
thority, and had no rights or privileges but such as those who held the power 
and the government might choose to grant them.” 

Such were tho relations which formerly existed between the government, 
whether natlonal or state, and the descendants, whether free or in bondage, of 
hose of African blood, who had been imported into this country and sold as 
slaves, 

The first section of the Thirteenth Amendment provides that “neither slavery 
nor involuntary servitude, except as a punishment for crime, whereof the party 
shall have becu duly convicted, shall exist within the United States, or any 
place subject to their jurisdictlon.” Its second sectlon declares that “Congress 
shalt have power to enforce this article by appropriate legislation.” This 
amendment was followed by the Civll Rights Act of April 9, 1866, which, among 
other things, provided that “all persons born in the United States, and not sub- 
ject to any forelgn power, excluding Indians not taxed, are hereby declared to 
be citizens of the United States.” 14 Stat. 27. The power of Congress, In this 
mode, to elevate the enfranchised race to national citizenship, was maintained 
by the supporters of the act of 1866 to be as full and complete as its power, by 
general etatute, to make the children, being of full age, of persons naturalized In 
this country, citizens of the United States without going through the process of 
naturallzation. The act of 1806, in this respect, was also }ikened to that of 1843, 
in which Congress declared “that the Stockbridge tribe of Indiana, and each and 
every one of them, shall be deemed to be and are hereby declared to be, citizens 
of the United States to ali intents and purposes, and shall be entitled to ali the 
nights, privileges, and immunities of such citizens, and shall in all respects be 
subject to the laws of the United States.” If the act of 1860 was valid.in con- 
ferring natlonal citizenship upon all embraced by Ita terms, then the colored 
race, enfranchised by the Thirteenth Amendment, became citizens of the United 
States prior to the adoption of the Fourteenth Amendment. But, In the view 
which I take of the present case, it is not necessary to examine this question. 

The terms of the Thirteenth Amendment are absolute and universal. They 
embrace every race which then was, or might thereafter be, within the United 
States. No race, as such, can be excluded from the benefits or rights thereby 
conferred. Yet, it ia historically true that that amendment was s ted by 
the condition, in this country, of that race which had been declared by this 
court, to have had—according to the opinion entertained by the most civilized 
portion of the white race, the time of the adoption of the Constttution—-"no 
rights which the white man was bound to respect,’”’ none of the privileges or 
immunities secured by that instrument to citizens of the United States. It had 
reference, in a peculiar sense, to a ple which (although the larger part of 
them were in slavery) bad been {nvited by an act of Congress to ald in saving 
from oyerthrow a government which, theretofore, by all of its departments, 
bad treated them ag an inferior race, with no legal rights or privileges except 
such as the white race might choose to grant them. ida cs 

These are the circumstances under which the Thirteenth Amendment was 
proposed for adoption. . They are now recalled only that we may better under- 
stand what was in the minds of the people when that amendment was considered, 


44 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


and what were the mischiefs to be remedied and the grievances to be redressed 
by Its adoption. ears 

We have seen that the power of Congress, by legislation, to enforce the 
master’s right to have his slave delivered up on claim was {mplicd from the 
recognition of that right in the natlonal Constitution. But the power conferred 
by the Thirteenth Amendment does not rest upon implication or inference. 
Those who framed it were not ignorant of the discussion, covering many years 
of our country’s history, as to the constitutional power of Congress to enact 
the Fugitive Slave Laws of 1793 and 1850. When, therefore, it was determined, 
by a change tn the fundamental law, to uproot the Institution of slavery wherever 
it existed in the land, and to establish universal freedom, there was a fixed 
purpose to place the authority of Congress in the premises beyond the possibility 
of a doubt. Therefore, ez industria, power to enforce the Thirteenth Amend- 
ment, by appropriate legislation, was expressly granted. Legislation for that 
purpose, my brethren concede, may be direct and primary. But to what specific 
ends may it be directed? This court has uniformly held that the national 
government has the power, whether expressly given or not, to secure and protect 
rights conferred or guaranteed by the Constitution. Untted Statcs v. Reese, 02 
U.S. 214; Strauder v. West Virginia, 100 U.S. 803. That doctrine ought not 
now to be abandoned when the inquiry is not as to an implied power to protect 
the master’s rights, but what may Congress, under powers expressly granted, 
ip aat the protection of freedom and the rights necessarily inherIng in a state 
of freedom. 

The Thirteenth Amendment, it Is conceded, did something more than to pro- 
hibit slavery as an institution, resting upon distinctlons of race, and upheld by 
positive law. My brethren admit that It established and decreed untversal citi! 
freedom throughout the United States. But did the freedom thus established {n- 
volve nothing more than exemption from actual slavery? Was nothing more 
fntended than to forbid one man from owning another as property? Was it the 
purpose of the nation simply to destroy the institutton, and then remft the race. 
theretofore held in bondage, to the several States for such protection, in their 
civil rights, necessarily growing out of freedom, as those States, in their dis- 
cretion, might choose to provide? Were the States against whose protest the 
institution was destroyed, to be left free, so far as national Interference was 
concerned, to make or allow discriminations against that race, as such, in the 
enjoyment of those fundamental rights which by universal concession, inhere 
in a state of freedom? Had the Thirteenth Amendment stop with the sweep- 
ing declaration, in its first section, against the existence of slavery and {nvolun- 
tary servitude, except for crime, Congress would have had the power, by Implica- 
tion, according to the doctrines of Prigg v. Commonicealh of Pennsylranta, re- 
peated In Strauder v. West Virginia, to protect the freedom established, and con- 
sequently, to secure the enjoyment of such civil rights as were fundamental in 
freedom. That it can exert its authority to that extent {s made clear, and was 
intended to be made clear, by the express grant of power contained in the second 
section of the Amendment. 

That there are burdens and disabilities which constitute badges of slavery 
and servitude, and that the power to enforce by appropriate legislation the 
Thirteenth Amendment may be exerted by legislation of a direct and primary 
character, for the eradication, not simply of the {nstitution, but of {ts badges_ 
and incidents, are propositions which ought to be deemed Indisputable. They 
lie at the foundation of the Civil Rights Act of 1866. Woether that act was 
authorized by the Thirteenth Amendment alone, without the support which it 
subsequently received from the Fourteenth Amendment, after the adoption of 
which {it was re-enacted with some additions, ins brethren do not consider it 
necessary to inquire. But I submit, with alt respect to them, that ts constitution- 
ality is conclusively shown by their opinton. They admit, as I have sald, that the 
Thittcenth Amendment established freedom; that there are burdens and dis- 
abilities, the necessary incidents of slavery, which constitute its substance and 
visibte form; that Congress, by the act of 1866, passed in view of the Thirteenth 
Amendment, before the Fourteenth was adopted, undertook to remove certain 
burdens and disabilities, the necessary Incidents of slavery, and to secure to al! 
clitzens of every race and color, and without regard to previous servitude, those 
fundamenta? rights which are the essence of civil freedom, namely, the same 
right to make and enforce contracts, to sue, be parties, give evidence, and to 
inherit, purchase, lease, sell, and convey property as is enjoyed by white citizens; 
that under the Thirteenth Amendment, Congress has to do with slavery and 
Its incldents; and that legislation, so far as necessary or proper to eradicate all 
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forms and incidents of slavery and involuntary servitude, may be direct and 
primary, operating upou the acts of Individuals, whether sanctioned by State 
legislation or not. hese propositions being conceded, it Js Impossible, as it 
seems to me, to question the constltutlonal validity of the Civil Rights Act of 
1868. I do not contend that the Thirteenth Amendment Inyests Congress with 
authority, by legislation, ¢o detine and regulate the entire body of the civil 
rights which citizens enjoy, or may enjoy, in the several States. But I bold 
that siuce slavery, as the court has repeatedly declared, Slaughter-house Cases, 
16 Wall. 30; Strauder vy. West Virginia, 100 U.S. 803, was the moving or prin- 
cipal cause of the adoption of that amendment, and since that institution rested 
wholly upon the Inferiority, as a race, of those held In bondage, thelr freedom 
necessarily Involved immunity from, and protection agatust, all discrimination 
against them, because of their race, in respect of such civil rights as belong to 
freemen of other races. Congress, therefore, under {ts express power to enforce 
that amendment, by appropriate legisJation, may enact laws to protect that 
people against the deprivation, because of their race, of any clvil rights granted 
to other freemen In the same State; and such legislation may be of a direct 
and primary character, operate upon Slates, their officers and agents, and, 
also, upon, at least, such {ndlylduals and corporations as exercise public fune- 
tlons and wleld power and authority under the State. 

To test the correctness of this position, let us suppose that, prior to the adop- 
tion of the Fourteenth Amendment, a State had passed a statute denying to free- 
inen of African descent, resident within its mits, the same right which was ac- 
corded to white persons, of making and enforcing contracts, and of inheriting, 
purchasing, leasing, selling and conveying property; or a statute subjecting 
colored people to severer punishment for particular offenses than was prescribed 
for white persons, or excluding that race from the benefit of the laws exempting 
homesteads from execution. Recall the legislation of 1865-6 In some of the 
States, of which this court, in the Slaughter-Housc Casce, sald, that it Imposed 
upon the colored race onerous disabilities and burdens; curtailed their rights 
in the pursuit of life, Iiberty and property to such an extent that their freedom 
was of Ilttle value; forbade them to appear fn the towna in any other character 
than mental servants; required them to reside on and cultivate the soil, without 
the right to purchase or own [t; excluded them from many occupations of gain; 
and denied them the privilege of giving testimony in the courts where a white 
man was @ party. 16 Wall, 57. Can there be any doubt that all such enact- 
ments might have been reached by direct legislation upon the part of Congress 
under Ita express power to enforce the Thirteenth Amendment? Would any 
court have hesitated to declare that such legislation Imposed badges of servi- 
tude in confilct with the civil freedom ordained by that amendment? That it 
would have been also in conflict with the Fourteenth Amendment, because In- 
consistent with the fundamental rights of American citizenship, does not prove 
that it would have been consistent with the Thirteenth Amendment. 

What has been said Is sufficient to show that the power of Congress under 
the Thirteenth Amendment ig not necessarily restricted to legislation agalnst 
slavery as al institution upheld by positive law, but may be exerted to the extent, 
at. least, of protecting the liberated race against discrimination, in respect of 
legal rights belonging to freemen, where such discrimination Is based upon 
race. . ; ; 

It remains now to Inquire what are the legal rights of colored persons in 
respect of the accommodations, privileges and facilities of public conveyances, 
inns and places of public amusement? 

First, as to publle conveyances on land and water. In Neto Jersey Steam Navt- 
gation Co, vy. alerchants’ Bank, 6 How. 844, this court, speaking by Mr. Justice 
Nelson, sald that a common carrier is “in the exercise of a sort of public office, 
and has public duties to perform, from which he should not be periltted to 
exonerate himself without the assent of the parties concerned.” .To the same 
effect is Munn y. Zlinots, Of U.S. 118. In Olcott y. Supervisors, .16 Wall 078, it 
was ruled that rallroads are panic highways, established by authority of the 
State for the public use; that they are none the less public highways, because con- 
trolled and owned by private corporations; that it isa part of the function of gov- 
ernment to make and maintain highways for the convenlence of the pudlic; that 
no matter who is the agent, or what [Is the agency, the function performed Is 
that of the State; that although the owners may be private companies, they may 
be compelled to permit the public to use these works In the manner in which 
they can be used; that, upon these grounds alone, have the courts sustained the 
investiture of rallroad corporations with the State’s right of eminent domain, or 
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the right of municipal corporations, under legislative authority, to assess, levy 
and coltect taxes to ald in the construction of railroads. So in Totonship of 
Queensbury Vv. Culver, 19 Wall. 83, it was said that a municipal subscription of 
railroad stock was in aid of the construction and maintenance of a public high- 
way, and for the promotion of a public use. Again, in Totonship of Pine Grove v. 
Tatcott, 19 Wall. 666: “Though the corporation [railroad] was private, its work 
was public, as much so as if it were to be constructed by the State.” To the like 
effect are numerous adjudications in this and the State courts with which the 
profession is familiar. The Supreme Judiclal Court of Massachusetts In Inhabtt- 
ants of Worcester vy. The Western R.R. Corporation, 4 Met. 564, sald in reference 
toa railroad: 

“The establishment of that great thoroughfare is regarded as a public work, 
established by public authority, intended for the public use and benefit, the use 
of which is secured to the whole community, and constitutes, therefore, like a 
canal, turnpike, or highway, a public easement. ... It Is true that the real and 
personal property, necessary to the establishment and management of the rail- 
road, is vested in the corporation ; but It is {n trust for the public.” In Erie, Etc., 
R.R. Co. ¥. Casey, 26 Penn. St. 287, the court, referring to an act repealing the 
charter of a railroad, and under which the State took possession of the road, 
sald: “It 1s a public highway, solemnly devoted to public use. When the lands 
were taken it was for such use, or they could not have been taken at all.... 
Rallroads established upon land taken by the right of eminent domain by 
authority of the commonwealth, created by her laws as thoroughfares for com- 
merce, are her highways. No corporation has property in them, though it may 
have franchises annexed to and exercisable withinthem.” =~ aa 

In many courts it has been held that because of the publfc Interest In such a 
corporation the land of a railroad company cannot be levied on and sold under 
execution by a creditor. The sum of the adjudged cases is that a rallroad cor- 
poration {s a governmental agency, created primarily for public purposes, and 
subject to be controlled for the public benefit. Upon this ground the State, when 
unfettered by contract, may regulate, in its discretion, the rates of fares of pas- 
sengers and freight. And upon this ground, too, the State may regulate the 
entire management of railroads in all matters affecting the convenience and 
safety of the public; as, for example, by regulating speed, compelling stops of 
prescribed length at stations, and prohibiting discriminations and favoritism. 
If the corporation neglect or refuse to discharge its duties to the public, ft may 
Be cocresd to do so by appropriate proceedings in the ndme or fn behalf of the 

ate. - ees 
-* Such being the relations these corporations’ hold to the public, it would seem 
that. the right of a colored person to use an improved public highway, upon 
the terms accorded'to freemen of other races, is-as fundamental, in the state 
of freedom established in this country, aa are any of the rights which my 
brethren concede to be so far fundamental as to be deemed the essence of civil 
freedom. ‘Personal liberty consists,” says Blackstone, “in the power of loco- 
motion, of changing situation, or removing one’s person to whatever pa one’s 
own inclination may direct, without restraint, unless by due course of law." 
But of what value fs this right of locomotion, if it may be clogged by such 
burdens as Congress intended by the‘ act of 1875 to remove? They are burdens 
which lay at the very foundation of the institution of HH A as it once existed. 
They are not to be sustained, except upon the assumption that there is, in this 
land of universal liberty, a class which may still be discriminated against, even 
in respect of rights of a character so necessary and supreme, that, deprived of 
their enjoyment In common with others, a freeman is not only branded as one 
inferior and infected, but, in the competitions of life, is robbed of some of the 
most essential means of existencé; and all this solely because they belong to 
a particular race which the nation has liberated.. The Thirteenth Amendment 
alone obliterated the race line, so far as all rights fundamental fn a state of free- 
dom aré concerned. 2 tid c or dd 

_Seoond, as to inns, The same general observations which have been made 
as to railroads are applicable to inns. The’ word “inn” hag a technical legal 
signification: It meahs, In ‘the act of 1875, just what it meant at common law. 
A mere private boarding-house is not an inh, nor fs its keeper subject to the 
responsibilities, or entitled to the pias pe of & comion innkeeper. ‘To con- 
stitute one afi innkeeper, within the legal force;of that term, he must keep a 
house of éntertalnment or lodging for all travellers or wayfarers who might 
chéces'to accept the same, being of good ‘character or conduct.” “ Rédfleld on 
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“An innkeeper may be defined to be the keeper of a common inn for the lodg- 
ing and entertainment of travellers and passengers, their horses and attendants, 
An innkeeper fs bound to take in all travellers and wayfaring persons, and.to 
entertain them, if he can accommodate them, for a reasonable compensation; 
aud he must guard their goods with proper diligence. * * * If an innkeeper 
improperly refuses to receive or provide for a guest, he ia Liable to be indicted 
therefor. ... They (carriers of passengers) are no more at liberty to refuse 
' a passenger, if they’ have sufficient room and accommecedations, than an innkeeper 
Hp . refuse suitable room and accommodations to a- guest.” Story on Bailments, 
§§ 475-6. 

In Rez v. Ivens, 7 Cartington & Payne, 213, 82 E. C. L, 495, the court, speaking 
by Mr. Justice Coleridge, said: 

“An indictment Hes against an innkeeper who refuses to receive a guest, he 
baving at the time room in his house; and either the price of the guest's enter- 
tainment béing tendered to him, or such circumstances occurring as will dispense 
with that tender. ‘ This law is founded 1h good sense. The innkeeper is not to 
select his guests. He has no right to say to one, you shall come to my [nn, and 
to another you shall not, as every one coming and conducting himself in a proper 
manner has a right to be recelved | and for this purpose innkeepers are a sort of 
public servants, they having in return a kind of.privilege of entertaining 
travellers and supplying them with what they want.” 

These authorities are sufficient to show that a keeper of. an inn is in the exer- 
cise of: a quasi public employment. The law gives him special privileges and 
he is charged with certain duties and responsibilities to the public. The public 
nature of his employment forbids him from discriminating against any person 
aeking admission as a guest on account of the race or color of that person. 

Third. As to places of public amusement. It may. be argued that the managers 
of such places have no duties to perform with which the public are, in any legal 
sénse, concerned, 6r with which the public have any right to interfere; and, that 
the exclusion of a black man from a place of public amusement, on acount of hig 
race; ‘or the denial to him, on that ground, of equal accommodations at such 
places, violates no legal right for the vindication of which he may invoke the aid 
of the courts. My answer is, that places of public amusement, within the meaning 
of the act of 1875, are such as are established and maintained under direct license 
ofithe taw. The . ‘authority to establish and: maintain them.comes from the 

public. The colored race is @ part of that te The local government grant- 
ing the license represents them as well as all other races within its suriededon. 
A license froni:the. public to establish a place of public amusement, imports, in 
law, equality of right, at such places, among all the members of that public. Thig 
must be 60, unless It be—which I deny—that the common muncipal government 
of all the people may, In the exertion of its powers, conferred for the benefit 
of all; discriminate or authorize discrimination a a particular race, solely 
because of its former condition of servitude..: 

--algo submit, :whether it can-be-sald—in-: view ‘of the doctrines of this court 
as announced in Afunn-v. State of IHinots,-94 U.S, 118, and reaffirmed in Petk v. 
Chicago & N.W. Ratiway-Oo., 94 :U.8;.164--that the management of places of 
public ‘amusement is a: purely private matter, with which -government has no 
rightful concern .In the Munn case: the question: was-whether the State of 
Illinois could ‘fix, by law, the: maximom of: charges for. the storage of grain in 
certain warehouses in that State—the private property of individual oltizene. 
After quoting a:remark attributed Lord Ohlef. Justice Hale, to the effect. that 
when private property is “affected with’ a public antereat: it ceases to be. guils 
privati only," thecourt says: 

-“Property does. peconie clothed with a public interest when used in a manner 
to Tine: it of. public consequence.and affect the community at large. When, 
therefore, one devotes his property to a use in which the public has an interest, 
he, in effect, grants to the public an interest in that- use, and must submit to be 
controlled by the public for the common good, ‘9 the extent of the interest he has 
thus created. He may withdraw his grant by Iscontinuing the use, bat, so long 
ag he maintains the use, he must submit to the control.”’.. -. 

The doctrines of Munn v. Illinote have never been modified by this ia cours t and 
L am. a Justified, upon the authority of that in say at places Nic 
amusement, conducted under the Sathortty of the law iss bo othed | with rf public 
interest, because. used ina manner-to.make them of pubis ¢ consequence and, to 
affect the, community at large, The law may therefore regulate, to some extent, 
the. mode in which they shan be conducted, and, consequently, the public. ‘haye 
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rights §n respect of such places, which may be vindicated by the law. It is 
consequently not a matter purely of private concern. 

Congress has not, in these matters, entered the domain of State control and 
supervision. It does not, as I have said, assume to prescribe the general condi- 
tions and limitations under which inns, public conveyances, and places of public 
amusement, shall be conducted, or managed. It simply declares, in effect, that 
since the nation has established universal freedom in this country, for all time, 
there shali be no discrimination, based merely upon race or color, in respect of 
the accommodations and advantages of public conveyances, inns, and places of 
public amusement. 

J am of the opinion that such discrimination practised by corporations and 
individuals in the exercise of their public or quasi-public functions is a badge 
of servitude the imposition of which Congress may prevent under its power, by 
appropriate legislation, to enforce the Thirteenth Amendment; and, consequently, 
without reference to its enlarged power under the Fourtheenth Amendment, 
the act of March 1, 18765, fs not, in my judgment, repugnant to the Constitution. 

It remains now to consider these cases with reference to the power Congress 
has possessed since the adoption of the Fourteenth Amendment. Much that has 
been sald as to the power of Congress under the Thirteenth Amendment is 
applicable to this branch of the discussion, and will not be repeeted. 

Before the adoption of the recent amendments, it had become, as we have 
seen, the establHshed doctrine of this court that negroes, whose ancestors had 
been imported and sold as slaves, could not become citizens of a State, or even 
of the United States, with the rights and privileges guaranteed to citizens by 
the national Constitution; further, that one might bave all the rights and priv- 
ileges of a citizen of a State without befug a citizen in the sense in which that 
word was used in the natlonal Constitution, and without being entitled to the 
prvileges and immunities of citizens of the several States. Still, further, between 
the adoption of the Thirteenth Amendment and the proposal by Congress of the 
Fourteenth Amendment, on June 16, 1866, the statute books of several of the 
States, as we have seen, had become loaded down with enactments which, under 
the guise of Apprentice, Vagrant, and Contract regulations, sought to keep the 
colored race in a condition, practically, of servitude. It was openly announced 
that whatever might be the rights which persons of that race had, as freemen, 
under the guarantees of the national Constitution, they could not become citi- 
zens of a State, with the privileges belonging to citizens, except by the consent 
of such State; consequently, that their civil rights, as citizens of the State, 
depended entirely upon State legislation. To meet this new peril to the black 
race, that the purposes of the nation might net be doubted or defeated, and 
by way of further enlargement of the power of Congress, the Fourteenth Amend- 
ment was proposed for adoption. 

Remembering that. this court, in the Slatighterhouse Cases, declared that the 
one pervading purpose found fn all the recent amendments, lying at the founda: 
tion of each, and without which none of them would have been suggested—was 
“the freedom of the slave race, the security and firm establishment of that free- 
dom, and the protection of the newly-made freeman and citizen from the 
oppression of those who had formerly exercised unlimited dominion over him”— 
that each amendment was addressed primarily to the grievances of that race— 
let us proceed to consider the language of the ‘Fourteenth Amendment. 

Its first and fifth sections are in these words: 

“Sec. 1. All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shal! make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of I{fe, Mberty, or property, without due nrocess of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 

s + >’ s ¢ s e 

“Sec. 5. That Congress shail have power to enforce, by appropriate legtslation, 
the provisions of this article.” 

_ It was adjudged in Strauder v. West Virginia, 100 U.S. 803, and Ez parte 
Virginia, 100 U.S, 339, and my brethren concede, that positive rights ard priv- 
ileges were intended to be secured, and are in fact secured, by the Fourteenth 
Amendment. . 

But when, under what circumstances, and to what extent, may Congress, by 
means of legislation, exert its power to enforce the provisions of this amend- 
ment? The theory of the opinton of the majority of the court—the foundation 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 49 


upon which their reasoning seems to rest—Is, that the general government can- 
not, in advance of hostile State Jaws or hostile State proceedings, actively {n- 
terfere for the protection of any of the rights, privileges, and immunities secured 
by the Fourteenth Amendment. It is said that such rights, privileges, and 
iumunitles are secured by way of prohibition against State laws and State 
proceedings affecting such rights and privileges, and by power given to Congress 
to legislate for the purpose of carrying such prohibition into effect; also, that con- 
gressional legislation must necessarily be predicated upon suck supposed State 
rity ue Manes proceedings, and be directed to the correction of their operation 
an ec 

In illustration of {ts position, the court refers to the clause of the Constitution 
forbidding the passage by a State of any law impairing the obligation of contracts. 
That clause does not, I submit, furnish a s-roper illustration of the scope and 
effect of the fifth section of the Fourteenth Amendment. No express power 
is glven Congress to enforce, by primary direct legislation, the prohibition upon 
State laws impairing the obligation of contracts. Authority is, indeed, con- 
ferred to enact all necessary and proper laws for carrying into execution the 
enumerated powers of Congress and all other powers vested by the Constitution 
in the government of the United States or in any department or officer thereof. 
And, ns heretofore shown, there is also, by necessary implication, power in 
Congress, by legislation, to protect a right derived from the national Constitu- 
tion. But a prohibition upon a State is not a power in Congress or in the na- 
tional government. It is simply a denial of potcer to the State. And the only 
mode in which the Inhibition upon State laws {mpairing the obHgation of con- 
tracts can be enforced, fs, indirectly, through the courts, in suits where the 
parties rafse some question as to the constitutional validity of such laws. 
The judicial power of the United States extends to such suits for the reason 
that they are suits arising under the Constiiution. The Fourteenth Amend- 
ment presents the first lostance in our history of the investiture of Congress 
with affirmative powers, by legisiation, to enforce an express prohibitior upon 
the States. It is not said that the judicial power of the nation may be exerted 
for the enforcement of that amendment. No enlargement of the judicial power 
was required, for it is clear that had the fifth section of the Fourteenth Amend- 
ment been entirely omitted, the judiciary could have stricken down all State 
laws and nullified all State proceedings in hostility to rights and privileges 
secured or recognized by that amendment. The power given fs, in terms, by 
congressional legisiation, to enforce the provisions of the amendment. 

The assumption that this amendment consists wholly of prohibitions upon 
State laws and State proceedings in hostility to its provisions, is unauthorized 
by its language. The first clause of the first section—“All persons born or 
naturalized in the United States, and subject to the jurisdiction thereof, are 
cltizens of the United States, and of the State wherein they reside”—is of a dis- 
tinctly affirmative character. In its application to the colored race, previously 
liberated, it created and granted, as well citizenship of the United States, as 
citizenship of the State in which they respectively resided. It introduced all of 
that race, whose ancestors had been Imported and sold as slaves, at once, Into 
the political community known as the “People of the United States.” -They 
became, instantly, citizens of the United States, and of their respective States. 
Further, they were brought, by this supreme act of the nation, within the direct 
operation of that provision of the Constitution which declares that “the citizens 
of each State shall be entitled to all privileges and immunities of citizens in 
the several States." Art. 4, § 2. : 

The citizenship thus acquired, by that race, in virtue of an affirmation grant 
from the nation, may be protected, not alone by the judicial branch of the 
government, but by congressional legislation of a primary direct character; this, 
because the power of Congress is not restricted to the enforcement of pro- 
hibitions upon State laws or State action. It is, in terms distinct and positive, 
to enforce “the provisions of this article” of amendment; not simply those 
of a prohibitive character, but the provisions—ali of the provisions—affirmative 
and prohibitive, of the amendment. It is, therefore, a grave misconception to 
suppose that the fifth section of the amendment has reference exclusively to 
express prohibitions upon State laws or State action. If any right was created 
by that amendment, the grant of power, through appropriate legislation, to en- 
force Its provisions, authorizes Congress, by means of legislation, operating 
throughout the entire Union, to guard, secure, and protect that right. 

It is, therefore, an essential inquiry what, if any, right, privilege or im- 
munity was given, by the nation, to colored persons, when they were made citl- 
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zens of the State in which they reside? Did the constitutional grant of State 
citizenship to that race, of its own force, invest them with any rights, privileges 
and immunities whatever? That they became entitled, upon the adoption of the 
Fourteenth Amendment, “to all privileges and immunities of citizens in the 
several States,” within the meaning of section 2 of article 4 of the Constitu- 
tion, no one, I suppose, will for a moment question. What are the privileges 
and immunities to which, by that clause of the Constitution, they became en- 
titled? To this it may be answered, generally, upon the authority of the ad- 
judged cases, that they are those which are fundamental in citizenship {n a free 
republican government, such as are “coiwnmon to the citizens in the latter States 
under their constitutions and laws by virtue of their being citizens.” Of that 
provision it has been sald, with the approval of this court, that no other one fn 
the Constitution has tended so strongly to constitute the citizens of the United 
States one people. Word v. Maryland, 12 Wall. 418; Corfield v. Coryell, 4 Wash. 
C.0, 372; Paul v. Virginia, 8 Wall. 169; Slaughter-house Cases, 16 id. 38. 

Although this court has wisely forborne any attempt, by a comprehensive 
definition, to Indicate all of the privileges and immunities to which the citizen 
of a State Is entitled, of right, when within the jurisdiction of other States, I 
hazard nothing, in view of former adjudications, in saying that no State can 
sustain her denial to colored citizens of other States, while within her limits, 
of privileges or immunities, fundamental in republican citizenship, upon the 
ground that she accords such privileges and immunities only to her white citizens 
and withholds them from her colored citizens, The colored citizens of other 
States, within the jurisdiction of that State, could claim, in virtue of section 2 
of article 4 of the Constitution, every privilege and immunity which that State 
secures to her white citizens. Otherwise, it would be fn the power of any State, 
by discriminating class legislation against its own citizens of a particular race 
or color, to withhold from citizens of other States, belonging to that proscribed 
race, when within her limits, privileges and immunities of the character regarded 
by all courts as fundamental in citizenship; and that, too, when the constitutional 
guaranty is that the citizens of each State shall be entitled to “all privileges 
and immunities of citizens of the several States.” No State may, by discrimina- 
tion against a portion of its own citizens of a particular race, in respect of 
privileges and immunities fundamental in citizenship, impair the constitutional 
right of citizens of other States, of whatever race, to enjoy in that State all 
such: privileges and immunities as are there accorded to her most favored citi- 
zens. <A colored citizen of Ohio or Indiana, while in the jurisdiction of Ten- 
nessee, is entitled to enjoy any privilege or immunity, fundamental in citizen- 
ship, which is given to citizens of the white race in the latter State. It is not 
to be supposed that any qne will controvert this proposition. 

But what was secured to colored citizens of the United States—as between 
them and their respective States—by the national grant to them of State citizen- 
ship? With what rights, privileges, or immunities did this grant Invest them? 
There is one, if there be no other—exemption from race discrimination in respect 
of any civil right belonging to citizens of the white race in the same State. That, 
surely, Is their constitutional privilege when within the jurisdiction of other 
States. And such must be their constitutional right, in their own State, unless 
the recent amendments be splendid baubles, thrown out to delude those who 
deserved fair and generous treatment at the hands of the nation. Citizenship in 
this country necessarily imports at least equality of civil rights among citizens 
of every race in the same State. It {s fundamental in American citizenship that, 
in respect of such rights, there shall be no discrimination by the State,:or its 
officers, or by individuals or corporations exercising public functlons or authority, 
against any citizen because of his race or previous condition of servitude. In 
United States v. Cruikshank, $2 U.S. 542, it was said at page 555, that the rights 
of life and personal liberty are natural rights of man, and that “the equality of 
the rights of citizens is a principle of republicanism.” And in Fz parte Virginia, 
100 U.S. 334, the emphatic language of this court is that “one great purpose of 
these amendments was to raise the colored race from that condition of {nfert- 
orlty and servitude in which most of them had previously stood, {nto perfect 
equality of civil rights with all other persons within the jurisdiction of: the 
States.” So, in Strauder v. West Virginia, 100 U.S. 306, the court, alluding to 
the Fourteenth Amendment, sald: “This is one of a series of constitutional pro- 
visions having 8 common purpose, namely, securing to & race recently emancl- 
pated, a-race that through many generations had been held in slavery, all the 
civil rights that the superior race enjoy.” Again,'in Neal v, Delatcaré, 103 U.S. 
386, it was ruled that this amendment was designed, primarily, “to seaitre to 
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the colored race, thereby invested with the rights, privileges, and responsibilities 
of citizenship, the enjoyment of al! the civil rights that, under the law, are 
enjoyed by white persons.” 

The language of this court with reference to the Fifteenth Amendment, adds 
to the force of this view. In Untted States v. Crutkehank, it was said: “In 
United States vy. Reese, 82 U.S. 214, we held that the Fifteenth Amendment has 
invested the citizens of the United States with a new constitutional right, which 
is exemption from discrimination in the exercise of the elective franchise, on 
account of race, color, or previous condition of servitude. From this it appears 
that the right of suffrage is not a necessary attribute of national citizenship, 
but that exemption from discrimination in the exercise of that right on account 
of race, &c., Is. The right to vote in the States comes from the States; but the 
right of exemption from the prohibited discrimination comes from the United 
States. The first has not been granted or secured by the Constitution of the 
United States, but the last has been.” 

Here, in language at once clear and forcible, is stated the principle for which 
Icontend. It can searcely be claimed that exemption from race discrimination, 
{n respect to civil rights, against those to whom State citizenship was granted 
by the nation, is any less, for the colored race, a new constitutional right, 
derived from and secured by the national Constitution, than Is exemption from 
such discrimination in the exercise of the elective franchise. It cannot be that 
the latter fs an attribute of national citizenship, while the other is not essential 
fn national citizenship, or fundamental in State citizenship. 

If, then, exemption from discrimination, in respect of civil rights, is a new 
constitutional right, secured by the grant of State citizenship to colored citizens of 
the United States—-and I do not see how this can now be questioned—why may 
not the nation, by means of its own legislation of a primary direct character, 
guard, protect and enforce that right? It is a right and privilege which the 
nation conferred. It did not come from the States In which those colored citizens 
reside. It has been the established doctrine of this court during all its history, 
accepted as essential to the national supremacy, that Congress, in the absence 
of a positive delegation of power to the State legislatures, may, by [tb own legis- 
tation, enforce and protect any right derived from or created by the national 
Constitution. It was so declared in Prigg v. Coinmonwealth of Pennsylvania. 
It was reiterated in Untted States v. Reese, 92 U.S. 214, where the court sald 
that “rights and immunities created by and dependent upon the Constitution of 
the United States can be protected by Congress. The form and manner of the 
protection may be such as Congress, in' the legitimate exercise of its discretion, 
shall provide. These may be varied to meet the necessitles of the particular 
right to be protected.” It was distinctly reaffirmed In Strauder v. West Vir- 
gints, 100 U.S. 310, where we said that “a right or immunity created by the 
Constitution or only guaranteed by ft, even without arly express delegation of 
power, may be protected by Congress.” How then can it be claimed in view of 
the declarations of this court in former cases, that exemption of colored citizens, 
within their States, from race discrimination, in respect of the civil rights of citi- 
zens, {gs not an immunity created or derived from the natioual Constitution? 

This court has always given a broad and liberal construction to the Consti- 
tution, so as to enable’ Congress, by legistation, to enforce rights secured by that 
instrument. The legislation which Congress may enact, in execution of its 
power to enforce the prerision® of this amendment, is such as may be appropri- 
ate to protect the right granted. The word appropriate was undoubtedly used 
with reference to ita meaning, as established by répeated decisions of this court. 
Under giveh circumstances, that which the court ‘characterizes as corrective 
legistation might be deemed by Congress appropriate and entirely sufficient. 
Under other circumstances primary direct legislation may be required. But 
it Is for Congress, not the judiciary, to say what legislation is appropriate— 
that is—best adapted to the end to be attained. The judiciary may not, with 
safety to our histitutions, enter the domain of legislative discretion, and dictate 
the means which Congress shalt employ in the exercise of its granted powers. 
That would be sheer usurpation of the functions of a co-ordinate department, 
which, if often repeated, and permanently acquicsced in, would wérk'a radical 
change In our system of government. In United States v. Fisher, 2 Or. 858, the 
court said that “Congréss must possess the choice of medns, and iniist-be em- 
powered to use qhy means which are in fact cénducive to thé éxerciée of a power 
granted by thé Constitution.” “The sound. construction of: the Constitution’? 
sald Chief Justice Marshall, “must allow to the national legislature that discre- | 
tlon, with respect to the means by which the powers it confers are to be carried 
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into execution, which will enable that body to perform the high duties assigned 
to it in the manner most beneficial to the people. Let the end be legitimate, let 
§t be within the scope of the Constitution, and all means which are appropriate 
which are plainly adapted to that end, which are not prohibited, but consist with 
the letter and spirit of the Constitution, are constitutional.” AfeCullock v. Mary- 
land, 4 Wh. 421. 

Must these rules of construction be now abandoned? Are the powers of the 
national legislature to be restrained in proportion as the rights and privileges, 
derived from the nation, are valuable? Are constitutional provisions, enacted 
to secure the dearest rights of freemen and citizens, to be subjected to that rule of 
construction, applicable to private instruments, which requires that the words to 
be interpreted must be taken most strongly against those who employ them? Or, 
shall it be remembered that “a constitution of government, founded by the people 
for themselves and their posterity, and for objects of the most momentous 
nature—for perpetual union, for the establishment of justice, for the general 
welfare, and for a perpetuation of the blessings of liberty—necessarily requires 
that every interpretation of its powers should have a constant reference to 
these objects? No interpretation of the words in which those powers are granted 
can be a sound one, which narrows down their ordinary import so as to defeat 
those objects.” 1 Story Const. § 422. 

The opinion of the court, as I have said, proceeds upon the ground that the 
power of Congress to legislate for the protection of the rights and privileges 
secured by the Fourteenth Amendment cannot be brought into activity except 
with the view, and as it may become necessary, to correct and annut State laws 
and State proceedings In hostility to such rights and privileges. In the absence 
of State laws or State action adverse to such rights and privileges, the nation 
may not actively interfere for their protection and security, even against cor- 
porations and individuals exercising public or quasi public functions. Such I 
understand to be the position of my brethren. If the grant to colored citizens 
of the United States of citizenship in their respective States, Imports exemption 
from race discrimination, in their States, in respect of such civil rights as belong 
to citizenship, then, to hold that the amendment remits that right to the States 
for their protection, primarily, and stays the hands of the nation, until it Is 
assatled by State laws or State proceedings, is to adjudge that the amendment, 
so far from enlarging the powers of Congress—as we have heretofore said it 
did—not only curtails them, but reverses the policy which the general govern- 
ment has pursued from its very organization. Such an interpretation of the 
amendment is a denial to Congress of the power, by appropriate legislation, to 
enforce one of its provisions. In view of the circumstances under which the 
recent amendments were incorporated into the Constitution, and especially in 
ylew of the peculiar character of the new rights they created and secured, it 
ought not to be presumed that the general government has abdicated its au- 
thority, by national legislation, direct and primary in its character, to guard 
and protect privileges and immunities secured by that instrument. Such an 
interpretation of the Constitution ought not to be accepted if it be possible to 
avoid it. Its acceptance would lead to this anomalous result: that whereas, 
prior to the amendments, Congress, with the sanction of this court, passed the 
most stringent laws—operating directly and primarily upon States and their 
officers and agents, as well as upon individuals—in vindication of slavery and 
the right of the master, it may not now, by legislation of a like primary and 
direct character, guard, protect, and secure the freedom established, and the 
most essential right of the citizenship granted, by the constitutional amend- 
ments. With all respect for the opinion of others, I insist that the national 
legislature may, without transcending the limits of the Constitution, do for 
human liberty and the fundamental rights of American citizenship, what it did, 
with the sanction of this court, for the protection of slavery and the rights of 
the masters of fugitive slaves. If fugitive slave laws, providing modes and 
prescribing penalties, whereby the master could seize and recover hig fugitive 
slave, were legitimate exertions of an implied power to protect and enrorce a 
right recognized by the Constitution, why shall the hands of Congress be tied, 
so that—under an express power, by appropriate legislation, to enforce a con- 
stitutional provision granting citizenship—it may not, by means of direct 
legislation, bring the whole power of this nation to bear upon States and their 
officers, and upon such individuals and corporations exercising public functions 
ag assume to abridge, impair, or deny rights confessedly secured by the supreme 
law of the land? . 
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It does not seem to me that the fact that, by the second clause of the first sec- 
tlon of the Fourteenth Amendment, the States are expressly prohibited from 
making or enforcing Jaws abridging the privileges and immunities of citizens of 
the United States, furnishes any sufficient reason for holding or maintaining that 
the amendment was intended to deny Congress the power, by general, primary, 
and direct legislation, of protecting citizens of the several States, being also citi- 
zens of the Yinited States, against all discrimination, fn respect of their rights as 
citizens, which !z fcunded on race, color, or previous condition of servitude. 

Such an interpretation of the amendment is plainly repugnant to Its fifth 
section, conferring upon Congress power, by appropriate legislation, to enforce 
not merely the provisions containing prohibitions upon the States, but all of 
the provisions of the amendment, Including the provisions, express and implied, 
in the first clause of the first section of the article granting citizenship. This 
alone is sufficient for holding that Congress is not restricted to the enactment 
of laws adopted to counteract and redress the operation of State legislation, or 
the action of State officers, of the character prohibited by the amendment. It 
was perfectly well known that the great danger to the equal enjoyment by 
citizens of their rights, as citizens, was to be apprehended not altogether from 
unfriendly State legislation, but from the hostile action of corporations and 
individuals in the States. And it is to be presumed that it was intended, 
by that section, to clothe Congress with power and authority to meet that danger. 
If the rights intended to be secured by the act of 1875 are such as belong to the 
citizen, {in common or equally with other citizens in the same State, then it is not 
to be denfed that such legislation {s pecullarly appropriate to the end which 
Congress !s authorized to accomplish, viz., to protect the citizen, In respect of 
such rights, agai- st discrimination on account of his race. Recurring to, the 
specific prohibitic. 'n the Fourteenth Amendment upon the making or enforcing 
of State laws abridging the privlleges of citizens of the United States, I remark 
that if, as held in the Slaughterhouse Cases, the privileges here referred to 
were those which belonged to citizenship of the United States, as distinguished 
from those belonging to State citizenship, it was impossible for any State prior 
to the adoption of that amendment to have enforced laws of that character. 
The judictary could have annulled all such legislation under the provision that 
the Constitution shall be the supreme law of the land, anything in the constt- 
tution or laws of any State to the contrary notwithstanding. The States were 
already under an implied prohibition not to abridge any privilege or immunity 
belonging to citizens of the United States as such. Consequently, the prohibition 
upon State laws In hostility to rights belonging to citizens of the United States, 
was Intended—in view of the introduction fnto the body of citizens of a race 
formerly denied the essential rights of cltizenship—only as an express limitation 
on the powers of the States, and was not intended to diminish, in the stightest 
degree, the authority which the nation has always exercised, of protecting, by 
means of its own direct legislation, rights created or secured by the Constitution. 
Any purpose to diminish the natfonal authority in respect of privileges derived 
from the nation is distinctly negatived by the express grant of power, by legis- 
lation, to enforce every provision of the amendment, including that which, by 
the grant of citizenship in the State, secures exemption from race discrimination 
in respect of the civil rights of citizens. 

It is said that any interpretation of the Fourteenth Amendment different from 
that adopted by the majority of the court, would imply that Congress had au- 
thority to enact a municipal code for all the States, covering every matter affect- 
ing the life, Ilberty, and property of the citizens of the several States. Not so. 
Prior to the adoption of that amendment the constitutions of the several States, 
without perhaps an exception, secured all persons against deprivation of life, 
liberty, or property, otherwise than by due process of law, and, in some form, 
recognized the right of all persons to the equal protection of the laws. Those 
rights, therefore, existed before that amendment was proposed or adopted, and 
were not created by it. If, by reason of that fact, it be assumed that protection 
In these rights of persons still rests primarily with the States, and that Congress 
may not interfere except to enforce, by means of corrective legislation, the pro- 
hibitions upon State laws or State proceedings {nconsistent with those rights, it 
does not at all follow, that privileges which have been granted by the nation, may 
not be protected by primary legislation upon the part of Congress. The personal 
rights and immunities recognized In the prohibitive clauses of the amendment 
were, prior to its adoption, under the protection, primarily, of the States, while 
rights, created by or derived from the United States, have always been, and, 
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in the nature of things, should always be, primarily, under the protection of the 
general government. Exemption from sey discrimination fn respect of the civil 
rights which are fundamental in citizenship In a republican government, Is, as 
we have seen, & new right, created by the nation, with express power in Congress, 
by legislation, to enforce the constitutional provision from which it is derived. 
If, in some sense, such race discrimination is, within the letter of the last clause 
of the first section, a denial of that equal protection of the laws which is secured 
against State denial to all persons, whether citizens or not, {t cannot be possible 
that a mere prohibition upon such State denial, or a prohibition upon State laws 
abridging the privileges and immunities of citizens of the United States, takes 
from the nation the power which’ it has uniformly exercised of protecting, by 
direct primary legislation, those privileges and immunitles which existed under 
the Constitution before the adoption of the Fourteenth Amendment, or have 
been created by that amendment in behalf of those thereby made citizens of 
their respective States. . —— 

This construction does not in any degree Intrench upon the just rights of the 
States in the control of their domestic affairs. It simply recognizes the enlarged 
powers conferred by the recent amendments upon the general government. In 
the view which I take of those amendments, the States possess the same authority 
which they have always had to define and regulate the civil rights which their 
own people, tn virtue of State citizenship, may enjoy within their respective 
limits; except that its exercise is now subject to the expressly granted power of 
Congress, by legislation, to enforce the provisions of such amendments—a power 
which necessarily carries with it authority, by national legislation, to protect 
and secure the privileges and immunities which are created by or are derived 
from those amendments. That exemption of citizens from discrimination based 
on race or color, in respect of civil rights, is one of those privileges or immunities, 
can no longer be deemed an open question inthiscourt. —- 

It was said of the case of Dred Scott v. Sandford, that this court, there over- 
ruled the action of two generations, virtually inserted a new clause in the Con- 
stitution, changed its character, and made a new departure in the workings of 
the federal government. I may be permitted to say that if the recent amend- 
ments are so construed that Congress may not, in its own discretion, and inde- 
pendently of the action or non-action of the States, provide, by legislation of a 
direct character, for the security of rights created by the national Constitution; 
if it be adjudged that the obligation to protect the fundamental privileges and im- 
munitles granted by the Fourteenth Amendment to citizens residing in- the 
several States, rests primarily, not on the nation, but on the States; if it be 
further adjudged that {individuals and corporations, exercising public functions, 
or wielding power under public authority, may, without lability to direct pri- 
mary legistation on the part of Congress, make the race of citizens the ground 
for denying them that equality of civil rights which the Constitution ordains asa 
principle of republican citizenship; then, not only the foundations upon which 
the national supremacy has always securely rested will be materially disturbed, 
but we shall enter upon an era of constitutional law, when the rights of freedom 
and American citizenship cannot receive from the nation that efficient protection 
wae heretofore was unhesitantly accorded to slavery and the rights of the 
master, go” Fs 

But if it were conceded that the power of Congress could not be brought into 
activity until the rights specified In the act of 1875 had been abridged or denied by 
some State law or State action, I maintain that the decision of the court is 
erroneous. There has been adverse State action within the Fourteenth Amend- 
ment as heretofore interpreted by this court. I allude to Hz parte Virginta, supra. 
It appears, in that case, that one Cole, judge cf a county court, was charged with 
the duty, by the laws of Virginia, of selecting grand and petit jurors. The law of 
the State did not authorize or permit him, in making such selections, to discrimin- 
ate against colored citizens because of their race. But he was indicted in the 
Federal court, under the act of 1875, for making such discriminations. The 
attorney-general of Virginia contended before us, that the State had done its duty, 
and had not authorized or directed that county judge to do what he was charged 
with having done; that the State had not denied to the colored race the equal 
protection of the laws; and that consequently the act of Cole must de deemed 
his {individual act, in contravention of the will of the State. . Plausible as this 
atgument was, it failed to convince this court, and after saying that the Four- 
teenth Amendment had reference: to the political body’ denominated a State, 
“by whatever instruments or in whatever modes that actton may be taken,” and: 
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that a State acts by its legislative, executive, and judicial authorities, and can 
act in no other way, we proceeded: 

“The constitutional provision,: therefore, must mean that no agency of the 
State, or of the officers or agents by whom Sts powers are exerted, shall deny to 
any person within its jurisdiction the equal protection of the laws. Whoever, 
by virtue of public position under a State government, deprives auother of 
property, fe, or liberty without due process of law, or denies or takes away the 
equal protection of the Jaws, violates the constitutional inhibition; and, as he 
acta under the name and for the State, and !s clothed with the State’s power, his 
act is that of the State. This must be so, or the constitutional prohibition has no 
meaning. Then the State has clothed one of its agents with power to annul or 
evade it. But the constitutional amendment was ordained for a purpose. It was 
to secure equal rights to all persons, and, to insure to all persons the enjoyment 
of sych rights, power was given to Congress to enforce its provisions by appro- 
priate legisiation. Such legislation myst act upon persons, not upon the abstract 
thing denominated a State, but upon the persons who are the agents of the State, 
in the denfal of the rights which were intended to be secured.” Ez parte Vir- 
ginta, 100 U.S. 346-7. = 

In every material sense applicable to the practical enforcement of the Four- 
teenth Amendment, railroad corporations, keepers of Inns, and managers of 
places of public amusement are agents or instrumentalities of the State, because 
they are charged with duties to the public, and are amenable, {n respect of their 
duties and functions, to governmental regulation. It seems to me that, within 
the principle settled In Bz parte Virginia, a denial, by these instrumentalities 
of the State, to the citizen, because of his race, of that equality of civil rights 
secured to him by law, is a denial by the State, within the-meaning of the 
Fourteenth Amendment. If it be not, then that race is left, in respect of the 
civil rights in question, practically at the mercy of corporations and {udividuals 
weillding power under the States. =, ye te 

But the court says that Congress did not, in the act of 1866, assume, under 
the authority given by the Thirteenth Amendment, to adjust what may be called 
the social rights of men and races in the community. I agree that government 
bas nothing to do with social, as distinguished from technically legal, rights 
of Individuals. No government ever has brought, or ever can bring, its people 
into social intercourse against their wishes. Whether one person will permit or 
maintain social relations with another is a matter with which government has 
no concern. I agree that if one citizen chooses not to hold social intercourse 
with another, he is not and cannot be made amenable to the law for his conduct 
in that regard; for no legal right of a citizen Is violated by the refusal of others 
to maintain merely social relations with him, even upon grounds of race. What 
I affirm is that no State, nor the officers of any State, nor any corporation or. 
indlyidual wielding power under State authority for the public benefit or. the 
public convenience, can, consistently. either with the freedom established by the 
fundamental law, or with that equality of civil rights which now belongs to 
every citizen, discriminate against freemen or citizens, In those rights, because 
of their race, or because they once Jabored under the disabilities of: slavery 
im upon them as & race. The rights which Congress, by the act of 1875, 
endeavored to secure and protect are legal, not social rights, The right, for 
instance, of a colored citizen to use the accommodations of a public highway, 
upon the same terms as are permitted to white citizens, Is no more a social right 
than his right, under the law, to use the public streets of a cty or a town, or a 
turnpike road, or a public market, or @ post office, or his right to sit in a public 
building with others, or whatever race, for the purpose of hearing the political 
questions of the day discussed.. Scarcely a day passes without our seeing in this 
court-room citizens of the white and black races sitting side by slde, watching 
the progress of our business. It would never occur to any one that the presence 
of a colored eftizen in a court-house, or court-room, was an invasion of the social 
rights of white persons who may frequent such places. And yet, such a suggestion 
would be quite as sound In law—I say it with all respect—as is the suggestion 
that the claim of a colored citizen to use, upon the same terms as is permitted 
to white citizens, the accommodations of public highways, or public finns, or 
places of public amuse.nent, established under the license of the law, fg an in- 
vasion of the social elghes OF the white race. -- - a ii ee eee 

. The court, in its opinion, reserveg the question whether Gon in the exer- 
elge of its power to regulate commerce amongst the several States, might or might 
not pasa a law regulating rights In public conveyances pasaing from one State to 
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another. I beg to suggest that that precise question was substantially presented 
here In the only ono of these cases relating to rallroads—Robingon and Wife v. 
Memphis € Charleston Ratiroad Company. In that case it appeara that Mra. 
Robinson, a citizen of Mississippi, purchased a railroad ticket entitling her to 
be carried from Grand Junctlon, Tennessee, to Lynchburg, Virginia. Might not 
the act of 1875 be maintained fn that case, as applicable at least to commerce 
between the States, notwithstanding it does not, upon its face, profess to have 
been passed In pursuance of the power of Congress to regulate commerce? Has 
it ever been held that the judiclary should overturn a statute, because the legis- 
lative department did not accurately recito therein the particular provislon of 
the Constitution authorising its enactment? We have often enforced municipal 
bonds tn ald of rallroad subscriptions, where they fatled to recite the statute au- 
ingHelng thelr issue, but recited one which did not sustain thelr validity. The 
inquiry in such cases has been, was there, in any statute, authority for the exccu- 
tlon of the bonds? Upon this branch of the case, it may be remarked that the 
State of Louisiana, in 1869, passed a statute giving to passengers, without regard 
to race or color, equality of right in the accommodations of rallroad and street 
cars, steamboats or other water crafts, stage coaches, omnibuses, or other vehictes. 
But in Hall v. De Cuir, 95 U. 8. 487, that act was pronounced unconstitutional so 
far as it related to commerce between the States, this court saying that “if the 
public good requires such legislation {t must come from Congress, nnd not from the 

tates.” IF suggest, that ft may become a pertinent inquiry whether Congress may, 
in the exertion of its power to regulate commerce among the States, enforce 
among passengers on pubdlie conveyances, equality of right, without regard to 
race, color or previous condition of servitude, if it be true—which I do not admit— 
that such legislation would be an interference by government with the seclal rights 
of tho people. 

My brethren say, that when a man has emerged from sinvery, and by the 
aid of beneficent legislation bas shaken off the inseparable concomitants of 
that state, there must be some stage In the progress of his clovation when he 
takes the rank of a mere citizen, and ceases to be the special favorite of the 
laws, and when his rights as a citizen, or a man, are to be protected In the 
ordinary modes by which other men's rights aro protected. It is, I submit, 
scarcely Just to say that the colored race hag been the apecial favorite of the 
laws, The statute of 18765, now adjudged to be unconstitutional, is for the benefit 
of citizens of overy race and color. What tho nation, through Congress, has 
sought to accomplish in reference to that race, is—what had already been 
ttone In every ‘Stato of the Unton for the white race—to secure and protect 
rights belonging to thei as freemen and citizens; nothing more. It was not 
deemed enough “to help the fecbte up, but to support him afier.” The one 
underlying purpose of ‘congressional legislation has been to enable the black 
race to take the rank of mere citizens. Tho difficulty has been to compel. a 
recognition of the legal right of the black race to take the rank of citizens, and 
to secure the enjoyment of privileges belonging, under the law, to them as a 
component part of the people for whose welfare and happiness government Is 
ordained. At overy step, in this direction, the nation has been confronted 
with class tyranny, which a contemporary English historian says is, of all 
tyrannies, the most Intolerable, “for it is ubtquitous in its operation, and 
weighs, perhaps, most heavily on those whose obscurity or distance would with- 
draw them from the notice of a single despot.” To-day, it Is the colored race 
which is denled, by corporations and individuals wielding publi¢ authority, 
rights fundamental In their freedom and citizenship. At somo future time, It 
may bo that somo other race will fall under the ban of race discrimination. If 
the constitutional amendments be enforced, according to the Intent with which, 
as TI concelve, bh were attopted, there cannot be, In this republic, any class 
of human beings in practical subjection to another clara, with power In the 
latter to dole out to the former just stich privileges as they may choose to grant. 
Tho supreme law of tho land has decreed that no authority shall be exercised 
in this country upon tho basts of discrimination, in respect of civil rights, against 
freemen and citizens because of their race, color, or previous: condition of 
servitude. To that decree—for the due enforcement of which, by appropriate 
legislation, Congress: has been invested with express power—overy ono must 
bow, whatover may have been, or whatever now ate, his Individual views as to 
the wisdom or policy, éither of the recent changes In the fundamental law, or 
of the legisiation which has been enacted to give them effect. 

Aid the oe stated I feel constrained to withhold my assent to the opinién 
of the court. 
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Mr. Kennepy. In that 1888 decision the Supreme Court specifically 
stated that this kind of legislation might very well have been passed 
under the commerce clause; they said thoy were not essing on that 
question, but just on the question of the 14th amendment. That is 
anothor point that I think should be considered. 

Senator Lausenr. When did the Supreme Court cite that? 

Mr. Kennepy. 1883. . 

Senator Lausour. In that decision t 

Mr. Kennepy. Yes, 

Would you like the quote on that? 

Senator Lavscne. No. 

Tho Cuainman. They wero listed as Civil Rights Cases at that 
time. 

Senator Cotton? 

Senator Corron. Now to get back to your response, Mr, Attorney 
General, if I understand it correctly, you are saying—and I personally 
think with justification—that in view of the fact that you are seeking 
a very delinite objective here, which you consider an essential objec- 
tive, and in view of the fact that those who oppose any means of reach- 
ing that objective would say, whether,you based it on the 14th amend- 
ment. or the interstate commerce clause, that. you should have gone 
the other way. You are anticipating that objection and meeting it 
by basing it on both and, in a sense, dropping it in our lap on both 
of them. 

Mr, Kennepy. That is correct, Senator. ' 

Senator Corton. Wouldn't you feel that there are, however, some 
complications in the matter of interpretation and enforcement under 
the interstate commorca clause that would not be present if—I say 
“if"—the 14th amendment method were available? . 

Mr. Krnnepy. I do not, but I would be glad to discuss that with 

rou. ' 

) Senator Corron. For instance, the word “substantial,” “substan- 
tially affecting interstate commerce”: without seeking to ask you to 
give a standard opinion on it—though I think, subject to the chair- 
man’s ruling, & memorandum on it at this point might be very 
appropriate—I would Hke to ask you yout interpretation as, in a 
sense, the author of this bill, af the word “substantial,” and whether 
it divides those affected by this bill, should it become law, into classes 
such as those engaged in small establishments that presumably affect 
tho flow of interstate commerce.in a rather minor.or even minute 
degree, and those engaged in large establishments that could clearly 
be said to really substantially affect interstate commorce ? , 

Mr. Kennepy. Could I answer the second part of your question 
first . : | 

Senator Corton. Certainly. | 

Mr. Kennepy. I think, Senator, that under the 14th amendment 
you get. into some of the same difficulties, . I think: that thore is some 

uestion in the minds of Congress—tho House of Representatives and 

the Senate—as to whether they want. to cover the smallest of estab- 
lishments, It is not a question of whether they are covered, but 
whether thoy would actually wanttocoverthem, 2 

We talk about Mrs. Murphy's tavern, or Mrs. Murphy’s rooming- 
house, and she lives in the rooniinghouse;‘ would you actually want 
to cover that? 

21-544—63—pt, 1——5 
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I think you-have that-same kind of problem of coverage, whether 
you put the statute under the 14th amendment or under the commerce 
clause, You don’t get away from that problem b putting it under 
the 14th amendment. So the same basic problem, the same hesitation 
that you have about covering all establishments exists under the 14th 
nmendment as it does under the commerce clause. 

That isthe first point. 

Then on the question of what the definition of “substantial” is, 
there is no exact mathematical definition of “substantial.” It means 
more than minimal. But I would say that this kind of standard is 
frequently used in legislation that. has been jee by Congress. 

or instance, what does due process of Jaw mean, or what does 
restraint of trade mean, or what does monopolization mean, or whut 
does substantial lessening of competition mean? Theso are all words 
from statutes that have been passed by Congress. Or what does 
equal protection of the Jaw mean? They are all rather general. 

I bring to your attention the National Labor Relations Act, which 
was passed under the commerce clause, and the Supreme Court. de- 
cision of Santa Cruz vy. the Labor Board. Speaking through Chief 
Justice Hughes—I will not read a lot of decisions to you, but if I 
could read this; it is pertinent to the point. 

_ Senator Corron. I would be happy to have you read it. 

I would ask the chairman if, he would be willing that you should 
supplement it, if you choose, by adding at this point any further 
decisions or memorandums on this question. 

Mr. Kennegny. Thankyou. That would be very helpful. 

The Cuarruan. Without objection it is so ordered. 

Mr. Kennepy (reading) : 

Whatever terminology is used, the criterton is necessarily one of degree and 
must be so defined. The critical words of the provision of the National Labor 
Relations Act In dealing with the described labor practices are “affecting con- 
merce,” as defined in section 2(6). It is plain that the provision cannot be 
applied to a meré reference to percentages’ and the fact that the petitloner’s sales 
in interstate and forelgn commerce amounted to 87 percent, and not more than 
5O percent of its production cannot be deemed controlling. The question that 
must be faced under the act among particular facts is whether the unfair labor 
practices involved have such a close and substantial relation to the freedom of 
interstate commerce from injurtous restraint that these practices may constitu: 
tionally be made the subject of Federal cognizance through provisions looking 
to the peaceable adjustment of labor disputes. 

These terms, Senator, are used frequently in legislation and in the 
Constitution and in decisions based on the commerce clause that have 
been handed down. — . 

Senator Corron. I would like to ask you a rather frank and candid 
question—go ahead. 

Mr. Kennepy. I was going to say, if you feel, Senator, as I said in 
my statement, if you feel that you wanted to come up with somethin 
that was defined more mathematically, we would be glad to work with 
this committee on that matter. ; 

Senator Corron. You're anticipating the question I was about to 
ask you. a 

- OF course, the rumors that go around, particularly among those of 
us who are very properly in doubt about what. goes on in the councils 
of the administration, may not be accurate. It is my understanding 
that at some point. those drafting this legislation considered employ- 
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ing some kind. of 9, definite standard, such as those establishments 
dofn ANN worth of work a year, something of that kind, in order 
to clarify and, presumably, to reduce the opportunity for multitu- 
dinous appeals to courts and interpretations, ; ; 

Would you care to comment on that, and if that is considered and 
it was "emacs not to present it, would you care to give us the 
reasons 

Mr. Kennepy. That was considered, Senator; rathor early in the 
operation, but it was considered. Then we got into a discussion about 
a cutoff. What we have to keep in mind is what we are trying to do 
is deal with discrimination. The question is, can you discriminate 
when you run a small establishment but not if you run a larger es- 
(ablishment? That doesn’t make a great deal of sense. 

On the other hand, we didn’t want to interfere with somebody’s 
- social life. I don’t think the Congress has the authority under the 
Constitution, or in any other way, to pass any laws that deal with one’s 
social relationships. 

If a lady ran 8 roominghouss, she lived there, and she started taking 
in two or three boarders, wouldn't that almost be a social affair rather 
than a roominghouse or motel or hotel? We wanted to cut off those 
kinds of things. : : 

And it is quite clear from the discussion and from the bill that wo 
don’t intend to cover them. We think that when you use the word 
“substantial” they are not covered. We rejected putting in any 
mathematical definition because we thought it was difficult to arrive 
at, without, at the same time, implying that a small person can dis- 
criminate and a larger person cannot. We thought that by leaving 
in the word “substantial” it was clear to 99.9 percent of the people 
whether they were covered or not. 

If a person is a small person, and wants to discriminate—that is 
what we have come down to—he must actively want to discriminate. 
Tf he doesn’t know whether he is covered, he has to take it to the court 
and ultimately the worst that can possibly happen to him is that he 
a stop discriminating. We don’t think that is a terribly heavy 

urden. 

So that is why we left it in general terms. 

Senator Corton. What you are saying is, if a lunch counter, a 
small lunch counter that can’t: serve more than five or six patrons at 
the same time, does discriminate, and an injunctive process is resorted 
to and they are under an order to cease, that if they are going to rely 
on this word “substantial,” they have to go to the expense Aad trouble 
to go to the court and perhaps several courts before they either get their 
position justified or condemned f 

Mr, Kennepy. Yes. . : ~ 

I say first they have to decide that they want to discriminate. The 
owner of that particular restaurant or drug counter, whatever it 
might be, decides: “I want to discriminate.” And then he has to 
determine whether he can discriminate; he has to have a court decision. 

Senator Corron. To make this bill clean cut, and to have it extend 
to every establishment of the class covered, you have to leave out the 
words “substantially affected,” and by doing that you would clearly— 

naps ppauiably. pe stretching the interstate commerce clause a: 
ittle further than it has thus far been stretched, even though it has 
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been stretched a long way, such as in wages and'Hours and Utlier things. :. 
Most of those use the word “substantial.’ Ron daa Vet AMADOR ov cos 

Mr. Kennepy. No,thatisnotcorrect.  “Uaisues bins he ut 

Senator Corron. Isit in wagesand hours? ~~ ae 

Mr. Kennepy. No, I con't believe so. 

Senator Corton. Is it used in any other of the laws that Congress 
has passed based on the interstate commerce clause? 

Mr. Kennepy. It is used in a number of decisions, and I believe 
it is used in the Clayton Act. 

Senator Corron. Then may I ask this, and I don’t want to take too 
long: Why didn’t you leave the word “substantial” out, so that the 
person who runs a small lunch counter would know, without any 
question of doubt, that they are affected by this if they are dealing 
with the public and holding themselves out to serve the public, whether 
they serve 5 people, 25, or 2,500? 

Mr, Kennepy. I think you could take out “substantial” and we 
would not be opposed to that. 

I had felt, Senator, that there was some feeling in Congress and 
across the land that the smallest. establishments should be excluded, 
and we want to make it quite clear that we did not intend to affect the 
personal relationships, the social relationships, that an individual 
might have. If he ran a very small establishment, and it didn’t have 
any effect on interstate commerce, then we didn’t want to cover him. 
That is the purpose of the bill. 

I think those who have a question about whether they are or are not 
covered have the same kind of problems in much of the legislation 
that has been passed by Congress, and, until it is clarified by the 
courts, it might not be completely clear to them. But as I say, well 
over 99.9 percent are going to know whether they are covered. The 
ones who are in the questionable area are going to have to be people 
who want to discriminate. 

I think that is what we have to keep in mind. I don’t think it 
imposes a heavy burden on people. 

enator Corton. This is an extremely sensitive subject, perhaps 
more so than many of those covered by other sfatutes. It seems to 
me that you can’t have it both ways. Isay “you.” Wecan’t have this 
both ways. We either should draw the line somewhere if, as you have 
just said, you didn’t want to have it reach into every very small estab- 
ishment—— 

The Cuatruaan. He didn’t say that. 

Senator Corron. I understood you to say that you thought per- 
haps why you didn’t put the word “substantial” in is because you 
thought there were some some small establishments that perhaps—— 

Mr. Kennepy. Did not affect commerce, and it came down to almost 
a social, personal operation. 

Senator Corron. On the other hand, if you're going to have the law 
clean cut, and no question about it, and, as you have previously said, 
that discrimination is discrimination whether it is in a little establish- 
iment or a big one, wouldn’t you think “substantial” ought to come 
out? . 

_. Mr. Kennepy. I think wecan leave “substantial” in, Senator. Even 
if you take it out, you will have the same problem about it, whether 
it affects interstate commerce. Does my small establishment affect 
interstate commerce? Does it substantially affect. interstate com- 
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merce, or does it affect interstate commerce at all? I think you have 
those kinds of problems. 

You have those kinds of problems in many bills that are passed on 
by this committee, because you cannot ever get a mathematical line. 
It is very difficult unless you specifically want to write it in. 

Senator Corton. I read in some column the other day—I forgot 
which one it was—that a lunch counter that bought its mustard from 
another State would clearly be under this bill. What would you say 
about that? A. hotdog stand that bought mustard from another State? 

Mr, Kennepy. I think you could tell just looking at the bill. Under 
section 3(a) (3), “any lunch reom-——” 

The Cratrsean.. Page 5, lines 19 and 20. 

Mr. Kennepy. If your hotdog stand furnished its “Boods, services, 
facilities, privileges, advantages, or accommodations * * *” to inter- 
state travelers, it would be covered. If “a substantial portion of any 
poor held out. to the public by any such place or establishment * * * 

as moved in interstate commerce * * *” it would be covered. So I 
think that you could know pretty quickly if you ran a hatdog stand. 

Senator Corton. Two other points I would like to touch on: At the 
bottom of page 5 and the top of page 6 of the bill, it says, “* * * any 
other establishment where goods, services, facilities, privileges, advan- 
tages, or accommodations are held out to the public for sale, use, rent, 
or hire,if * * *” and then there area series of definitions. 

I’m rather interested in some interpretation of that section of the 
bill on your part, or someone else’s later. Would this bill apply to 
barbershops? 

Mr. Kennepy. pest it is going to depend a little bit on the barber- 
shop, Senator, on whether the goods or services or facilities are pro- 
vided to a substantial degree to interstate travelers. 

If a barbershop was in, for instance, a bus termina] or hotel, a part 
of a hotel, it would be covered. If it was in a railroad terminal it 
would be covered. So I think it depends somewhat on the barbershop. 

Senator Corron. Almost any customer is liable to have a haircut 
somewhere and then go on home. 

r. Kennevy. That’s correct. 

But it says the goods, services, or facilities are provided to a sub- 
stantial degree to interstate travelers. I think the-fact that you have 
an individual who occasionally had his haircut in a particular—— 

Senator Corron. Would a barbershop near a State line be in a dif- 
ferent category in your opinion that a barbershop that was not in the 
terminal but is in the interior of a city? 

Mr. Kennepy. And was frequented by people traveling interstate? 

Senator Corton. I’m just posing this example. A barbershop is 
near the State line and would be more likely to be frequented by peo- 
ple from another State or traveling to another State, at least by more 
people than a barbershop that is in the interior of a State. 

Mr. Kennepy. I think that again, all you have to do is look at the 
bill, Senator, and you see that if services are provided to a substantial 
iss he to interstate travelers, that barbershop would be covered. 

enator Corron. Do eee think that if this bill were passed in this 

form that barbers would really know whether they were covered or 

not, or have any reasonable certainty as to whether they were covered f 
Mr. Kenneny. Yes; yes, I do. 
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And then if ey uate a problem’ and they don’t want to serve 
Negroes, they can find out pretty quickly whether they are covered 
or not. 

Senator Corron. By being brought to court? By being enjoined? 
_. Mr. Kennepy. Yes. They can have a court decision as to whether 
they are covered by this bill. That happens frequently. There is no 
criminal penalty. ; 

Senator Corron. If they can have an order to get the court decision. 

Mr. Kennepy. If they can’t do that, then they will have to serve 
Negroes as well as white people. 

enator Corron. Would your same summary of observations apply 
to beauty parlors? Would they come under it or would you make the 
‘saine answer? 

Mr. Kennepy. ag Cre statement would apply. 

Senator Corton. How about beer parlors and saloons? 

Mr. Kennepy. What? 

Senator Corron. Beer parlors and saloons? Saloons is an old- 
fashioned term. 

Mr. Kennepy. Yes. 

Senator Corron. Cocktail bars? You mean your same general 
statement would apply tothem? Or would they definitely 
_ Mr. Kennepy. I think they would definitely be covered. 

Senator Corron, Laundries and drycleaning establishments? 

Mr. Kennepy. I don’t believe that they would be covered, except 
under very unusual circumstances. Again if you had a laundry in a 
hotel, as part of an establishment, a laundry that was part of a rail- 
road station of some kind-—— 

Senator Corton. You think unless the laundry was connected with 
a hotel or terminal of some sort, it would not be covere 
.. Mr. Kennepy. I don’t know of any laundries that discriminate. 
Perhaps they do. : 

Senator Corron. How about bowlings ak and pool halls? 

Mr. Kennepy. My. judament is they would not be covered under 
the definition of the bill, and I goto the definition again. 

Senator Corron. Would this bill in your opinion apply to pro- 
visional services such as funeral parlors and funeral directors? 

Mr. Kennepy. On the basis that the coffin comes in interstate? 

_ Senator Corron, I think undoubtedly—— 

The CHarrsan. It is not a place of public accommodation. 

Senator Corron. Any member of this committee, if he should paés 
on suddenly, I think probably the chances are they would embalm us 
ne send us home and we would be in interstate commerce, wouldn't 
xa ae 

Senator Prouty. Getting back to the subject of haircuts, Mr. At- 
torney General, I wonder if it: would make any difference whether 
a mart has a crewcut ora duck-tail? 

g Mr. Kennepy. I think you could answer that as well as I could, 
enator. 
_Sonator Corron. I think it is unfair for me to yield anyway. I am 
almost through. res 
| The Crarruan. Yes. So that every member of the committee will 
haye equal opportunity, we will have to yield: The chairman has but- 
ted in once ina while, but that is his prerogative. 4 
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Senator Corron. It yvould not apply in your opinion to any kind 
of professional services, either funeral directors or doctors or dentists 
or lawyers or any profession ? _ 

Mr, Kennepy. It wouldnot. - 2 

Senator Corron. Just one other matter that I would like to raise. 
It seems to me ratherimportant. And then I am all done. 

If you are to approach this problem undér the interstate com- 
merce clause, and on the basis of its effect on interstate commerce 
and dealing with establishments that’ substantially affect interstate 
commerce, dia you and the framers of the legislation, those who con- 
sider'd these approaches, did you consider the‘question of meeting 
this, of going the whole way and—at the same time that‘you seek'un- 
der this clause to destroy discrimination in dealing with tlie public— 
to a a bar on discrimination in employment, in other words, 


Mr. Kennepy. I think that the President covered that in his mes- 
sage, Senator. I believe that is before another committee. I believe 
ey are having hearings on it, or at least it is reported out in the 

ouse. 

Senator Corron. The recommendations about retraining— 

- Mr, Kennepy. Also specifically FEPC. Specifically. It is spe- 
cifically mentioned in the President’s message. 

Senator Corton. So that that bill will be pressed through another 
committee? 

Mr. Kennepy. That is correct. Bs ae 

Senator Corron. However, you are in this committee because we 
are the Committee on Commerce, and because this bill is involving 
the commerce clause? | 

Mr, Kennepy. That is correct. 

Senator Corron. And for no other reason. in ats 

Why did you save this vitally mporant part of the approach un- 
der the interstate commerce clausé for some other cominiittee? 

Mr. Kennepy. You mean the FEPC? oO 

Senator Coron. Not necessarily FEPO. I meana restriction 
against discrimination in employment. a 

Mr, Kennepy, I think that that traditionally has been in the Labor 
Ae education Committee. I think that they have held hearings on 
it before. : 

The President in his message said that he supports now, and as he 
has supported in the past, the enactment of that bill. But I think it 
traditionally has been in enother committee and that is where it is at 
the present tithe. RU Oe ee oe ee 

I might say that there is another part of this bill that is in the Ju- 
diciary Committee, So I think the Members of Congress themselves 
are the ones who decide where these bills go, Senator. 7 

Senator Corton. I would like to make this observation, and then-I 
amalldone,Mr.Chairman, = = = = - | cant ae 

It would seem to me that for a committee to report a bill barring 
discrimination in dealing and serving the public under the interstate 
commerce clause, without considering this other feature is in a sense 
reporting a bobtailéd bill and is in a sense simply sending in a rack 
_on which to hang thé real vital parts of ee peokren a. 
- I think one of the best things that the Presidént said, one of those 
‘with which I heartily concur—is that it does not benefit a Negro much 


t 
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et. 

I have ea feeling that underlying the demonstrations—I come from 
a section of the country where I can’t as an expert on what may 
be the motives and the feelings of the Negro, but I have been in Wash- 
ington 17 years—and perhaps the most vital thing that disturbs the 
Negro today is exactly what disturbs you and me, if not now, it did 
some years ago, and that is the matter of a job. 

It has been my observation that in the main Negroes can be janitors 
and can be scrubtomen, can be streetcleaners and collectors of gar- 
bage, but when it comes time for them to be given an opportunity at 
skilled occupations, although they are getting into them to some ex- 
tent, spinners at the loom and the expert trades and on the way up, 
tat there is one of the real discriminations. 

What would be your opinion? Do you feel that this committee 
would be reporting a whole bill if it simply sought to reach out to the 
service establishments in this country on the question of serving the 
patrons and left completely out of it that they can’t discriminate 
against customers but they can discriminate in hiring employees? 

{r. Kennepy. Senator, I think that this whole problem—and I 
think yor have put your finger on it—the whole Nation’s problem, the 
problem for the United States, is far more complex than just making 
ue that everybody can stop at the Hilton Hotel if they want to stop 
there. 

If you don’t have enough money to pay for your children’s lunch, 
it doesn't do you any good to be able to stop at a first-class hotel. So I 
think that there is no question that one of the matters to be faced up 
to by the United States and by Congress and by all of the Government 
is what are we going to do as far as our unemployed and the unem- 
ployment rate among Negroes is far, far higher than it is amongst 
white people. , 

The unemployment rate, for instance, in Chicago among Negroes is 
about 18.5 percent, and amongst white people it is about 5.5 percent. 
; Amongst Negro families, head of families, it is one out of every 

our. 

The problem is not just in FEPC. There is an FEPC law which 
covers two-thirds of the United States at the present time. Most 
of our States, a majority of our States, by far, have FEPC laws. That 
is not putting the Negro to work in Harlem, New York, or New Jersey, 
or Chicago, or Los Angeles. They are unemployed. So this is not 
just a question of FEPC; it is a question of education. It is a ques- 
tion of vocational training. It is a question of school dropouts. 

- We have a million young people who are out of school and out of 
work, who dropped out of school. If the trend continues as it is at the 
present time, we are going to have 7.5 million young people who will be 
out of school and out of work over the period of the next 10 years. 
We have to find 30,000 new jobs in the United States every week for 
the next 10 years. . That isa major problem. 

So we go back. to the question of whether we are going to get our 
economy going full blast; whether we are going to have full em- 
ployment: All of these things are basic to this problem. 

Tho passage of this bill is not going to make this problem go away. 
But the passage of this bill will rernove a daily insult to N -the 
fact that becatise you are colored you can’t go into ar. establishment, 
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you can’t go into a hotel, you can’t go into a drugstore and sit down at 
the counter, just because you happen to bea Negro. 

A Communist can go theré and sit down but because you nap pen to 
be a Negro you can’t. That is a daily insult. That is why this pro- 
vision is so very important. I think if we get all the rest of this legis- 
lation enacted but not this provision, we haven’t got our job done. I 
think we will pay for it for many, many years if this bill is not passed. 
That is why this legislation is so vital. It will help answer the 
problem. Thatis A ; 

This problem will be with us for a relatively short time. I think 


Senator Corron. This is a problem that transcends politics. 

Mr. Kennepy. I agree. 

Senator Corron. Believe it or not, even Republicans are citizens 
and have some sense of responsibility. 

I certainly for one am not going to try to face the constitutional 
issues from a partisan standpoint. I am interested in your last ob- 
servation. You consider this particular provision as the keystone of 
all of the proposals that have come up on the question of civil rights? 
The most important? 

Mr. Kennepy. It is difficult to say the most important. For in- 
stance, we are concerned with voting, Senator. There is hardly any- 
thing that is more important than voting. An individual denied the 
right to register and vote because he is a Ne, we have that going 
on frequently. There are 200 counties in the United States where 
less than 15 percent of the Negroes are registered to vote. That ‘c 
essential. The fie'd of education is essential. So ifuch of this prob- 
lem stems from the fact that a Negro does not have the opportunity 
to get an equal education. So that bill, I think, is ccontial,. 
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I think that it is imperative that we have this provision of the bill 
assed. I think that if we don’t it passed, then we are going to 
tave a good deal more difficulties in the United States. But I 
think all this legislation is important, and it is difficult to say one pro- 
vision is more important. 

Senator Corron. Do you feel that to pass stringent bills on voting 
rights, on integration in schools, and not to pass this particular pro- 
vision—— 

Mr. Kennepy. That we are not getting the job done. 

Senator Corron (continuing). Would not. be very effective? 

Mr. Kennepy. We would not be getting the job done. 

Senator Corton. I thank you. 

Mr. Kennepy. Thank you, Senator. 

Senator Corton. You understand, please, these questions were not 
asked to pick flaws in the bill. 

Mr. Kennepy. Absolutely. I think those are the points that people 
raise, Senator, and it is absolutely essential that we bring them out, so 
I apereante it very much. 

e CramrMan. I want to say that the chairman will entertain 
any amendments to this bill, or add some other features to this prob- 
lem, but we do have committee procedures in the Senate. 

All of these bills take advantage of the interstate commerce 
clause; many of them come out of other committees. 

This happens to be one here. The Labor Committee, I suppose, 
has several bills pertaining to your point. If we want to add them 
here, I don’t. see any harm done. I don’t want to water down the 
bill. I would like to strengthen the bill, if any member of the 
committee would like to do that. 

The Senator from Oklahoma. 

Senator Moxronry. Thank you, Mr. Chairman. 

Mr. Attorney General, I think most of the members of this com- 
mittee are sincerely in agreement. with your strong plea for tho elimi- 
nation of discrimination. I think: most of them would like to have 
legislation that could achieve this end instantly and totally. But 
many of us are worried about the use of the interstate commerce 
clause will have on matters which have been for more than 170 years 
thought. to be within the realm of local control under our dual system 
of State and Federal Government, based on the doctrine that those 
powers which were not. specifically granted to the Federal Govern- 
ment by the Constitution are reserved to the States. 

Is the test whether the line of business has a substantial effect 
on interstate commerce? Lodgings are covered, if they are public, 
and transients nre served, Does that mean that all lodging houses 
under your theory of the effect on interstate commerce would be 
under Federal regulation, regardless of whether the transients 
that were using the lodgings were intrastate or interstate? 

Mr. Krennepy. That is correct. If it is a lodging, a motel, that 
opens its doors to the general public, invites the general public, then 
it would be covered. 

Senator Monroney. In other words, the business of running a 
lodging house therefore puts you in interstate commerce? 

Mr. Kennepy. Yes. 

Senator Monroney. Every lodging house that accepts transients 
would be under the definition of this bill in interstate commerce? 
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Mr. Kennepy. Not under the definition of this bill.- It is clear 
rom Court decisions that they would be covered by the commerce 
clause. | ; 

Senator Monroney. With regard to any other line of. activity, 
whether it be a restaurant or amusement place, or other retail store, 
the store’s individual trade would have nothing whatever to do 
with whether it is in local commerce or interstate commerce? 

In other words, the trade that. the store has, the desire of the 
operator of the store to be local or to be in interstate commerce, has 
no effect under your interpretation, as you give it before this com- 
mittee, of what interstate commerce has become? 

Mr. Kennepy. Let me say, when you say “my interpretation,” I 
don’t think that is important to you, Senator. 

Senator Monroney. I mean the interpretation—— 

Mr. Kennepy. The interpretation of the Supreme Court, and 
legislation that has been passed by the Congress of the United States, 
shows quite clearly those establishments are covered. For instance, 
if you run a store, at the present time yor have to pay—in most 
stores—$1.25 minimum wage. If you run‘a restaurant, if you serve 
oleomargarine, you can’t have it as a square; you have to have it 
as a triangle, and a little sign that says “This is oleomargarine,” 
even if the oleomargarine comes from within the State. 

I just say if Congress can pass on the color of oleomargarine to 
protect, I suppose, the customers, it can certainly protect the cus-- 
tomers who don’t happen to be white. 

Senator Monroney. I am thinking about the protection of 175. 
years of the Constitution, which is of vital importance, the same as 
the elimination of discrimination is of vital importance. 

It would seem to me that someplace in our system of Government 
the determination by, as local business, as to whether it wishes to be 
local or whether it wishes to be interstate, should have some bearing 
on the powers of the Federal Government. It has in the past. 

know what you are talking about. On the minimum wage 
uestion I felt that the million dollar test was wrong, because I 

id not feel that a single store operating in a single State, even 
though it had $1,000,001 worth of business in commerce, automaticall 
made that business interstate in nature. I felt. that the individua 
entrepreneur had the right to decide whether he wanted to be inter- 
state or be local. 

If we pass this bill, even though the end we seek is good, I wonder 
how far we are stretching the Constitution. This is not an oleo-’ 
margarine matter, and I don’t think that example is a precedent 
for the giant step I think we would be taking by interjecting Govern- 
ment powers into our local businesses. 

Mr. Kennepy. The point I would make, Senator, is that we are not 
going beyond any principle of the use of the commerce clause that 
has not already been clearly established, which has been passed on 
this Congress, and which has been ruled on by the courts. We are 
not stretching the commerce clause. We are not adding anything to 
the commerce clause. This is just like laws that have been p y 
the Senate of the United States and the House of Representatives, 
and passed on by the courts of the United States. 

I read into the record a list of bills that have been passed in this 
field under the commerce clause. 
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The second point is whether you have a situation that needs to be 
remedied, and where action needs to be taken, and whether action 
needs to be taken at the Federal level. Action is essential, Senator, 
at the Federal level at the present time. 

Based on past court decisions and based on legislation that has been 
passed by Congress, Congress has the authority to remedy the 
situation. 

So that is why we are hoping this bill would be passed. 

Senator Monroney. I grant you that I can see ample evidence 
under all the historic interpretations of the interstate commerce 
clause that the Hilton hotel chain is in interstate commerce, that 
your national food stores are in interstate commerce, that your 
variety stores which have lunch counters are in interstate commerce. 
Many motels which are national in their operations are in interstate 
commerce. I raise no question about that. I think it is true. I 
think Congress does have the right to regulate those businesses under 
the commerce clause, because they operate in many States. 

But I find it rather difficult to stretch the clause to cover an eating 
place simply because some of its meat moves from one State into an- 
other; or because the vegetables they serve come from Florida; or 
the oranges come from California. 

I feel that the entrepreneur should be able to chooso whether he 
wishes to engage in interstate commerce. If he does choose to engage 
in interstate commerce then he would be under Federal regulation. 

What I would like to have, without taking more time, is an answer 
to this question: 

Historically, the commerce clause has been interpreted to give 
Congress tHe power to regulate businesses which operate across State 
lines. ~Wh&t percentage of btisinesses operating across State lines, 
such as hotels, motels, amusement places, and eating places, do you 
think would have to be regulated by the Federal Government in order 
to bring voluntary compliance by small businesses at the local level? 

In other words, if your principal hotels open up, if your principal 
restaurants and lunch counters open up, you are going to have pretty 
quick compliance, voluntarily, I thin , by those businesses that. do 
not come within what many of us think is the application of 
the interstate commerce clause. 

Mr. Kennepy. Let me say first, Senator, you already covered many 
of the establishments by other legislation you mentioned passed 
under the commerce clause. For example, drugstores are covered 
in innumerable ways under the commerce clause. 

Senator Monroney. By the Pure Food and Drug Act. 

Mr. Kennepy. You passed a law dealing with that. Restaurants 
are covered. The restaurants you are describing are covered in 
innumerable ways under the commerce clause. 

So we are not adding types of establishments that have never been 
covered before. I think that is the first thing to keep in mind. We 
are not suddenly going off and adding any group that has not. been 
covered before. 

And I assume that all the previous legislation had to go through 
this committee and through the Congress—— 

The Cramsan. About 16 of these acts that you mentioned went 
through this committee. 
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Mr. Kennepy. All of these establishments are already covered in 
some way under the commerce clause, und have been passed on 
and ruled constitutional by the courts. 

What we are su gesting ss something that is clearly constitutional 
and already passed on by Congress. I think that is clear. 

If you run a store and all your goods come in from interstate, you 
can't decide, “I don’t want to be covered by the commerce clause; 
I don’t want to pay the minimum wage; I don’t want to label my 
aspirin; I don’t want to put a mark on my picomaraer ite You are 
either covered or not. That is the way Congress has acted. It is 
not for the individual to decide whether he is covered by any law 
or not. 

Senator Monroney. An individual would choose I would think the 
type of operation he is going to run. These various laws that have 

ederal authority were passed under the Pure Food and Drug Act, 
and financial acts, and many things like that. 

If you deal with the close, intimate relationships of a business 
as to whether it will be in interstate commerce or not, the regulation 
on the type of sale of a particular item—— 

Mr. Kennepy. It has to be, Senator; otherwise it wouldn’t be 
covered. It has to be. 

Senator Monroney. I don’t believe they are covered under the 
commerce clause. 

Mr. Kennepy. Yes, sir. 

Senator Monroney. They are covered under the specific movement 
of specific things in commerce. 

Mr, Kennepy. That is all under the commerce clause, Senator. 

Senator Monroney. So every line of business, then, in the United 
States, would be subject to the interstate commerce clause under 
your concept of the authority Congress has under the commerce clause. 

Mr. Kennepy. It is not under my concept. 

Senator Monroney. Under the court concept? 

Mr. Kennepy. I don’t think every establishment is. We put 
specific definitions into this bill. Those which are covered by those 

efinitions are covered. Others who don’t fall under those definitions 
are not covered. 

Senator Monroney. My question to you is: You feel that it is 
necessary to have 100-percent compliance on_antidiscrimination 
through effective Federal action, rather than perhaps compliance by 
60 or 70 percent of the firms that are truly interstate in their opera- 
tion and sales and management? - 

Mr. Kennepy. You mean putting in a cutoff line? 

Senator Monroney. I’m just asking, if you have the authority 
under the interstate commerce clause, to regulate Hilton and motel 
chains and variety stores that operate in many States which I think 
you clearly have the authority to do, yan the pure gage of whether 
they are in interstate commerce or not, and if this act applies to them, 
what percent of compliance by these businesses would be necescary to 
bring in voluntarily the purely local operators? 

Do you have to have 1 percent ? 

Mr. Kennepy. I wouldn’t have any figures. 

What I am saying is that there is precedent for passing this kin 
of legislation. With these precedents and with the great need that 


70 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


exists, the legislation should be as inclusive ag possible, as long as it 
doesn’t affect a personal or social relationship. 

_ I think that we have the authority, based on bills that have been 

} y Col , and on Supreme Court decisions. 

The need is there. So therefore I think it follows that we should 
have the law. 

Senator Monroney. I strongly doubt that we can stretch the Inter- 
state Commerce Clause that far. I recognize that we can cover those 
that are interstate in their chosen operations, and therefore I fee! that 
50- or 60-percent compliance by those firms will bring about voluntary 
compliance on the part of the intrastate operators. . 

Mr. Kennevy. Could I just say, Senator, as a practical matter, that 
I think you‘ would cause all sorts of heartaches and difficulties for 
people in business in the United States if somebody who runs a par- 
ticular hotel is required in some of these communities to serve cus- 
tomers on a desegregated basis, while others can segregate. 

The great problem we have in many of the communities where we 
have attempted to obtain voluntary compliance is the fact that a 
restaurant owner or a store owner will say, “T am glad to do it, but 
you have got to get this other man to do it.” 

I woul say that in cities in the United States which are having 
major difficulty at the present time, where demonstrations have gotten 
out of hand in the last 2 weeks, the problem is due to one restaurant 
chain owner who refuses to desegregate. Theaters say, “We will de- 
segregate if the hotels will.” The hotels say, “We will if the theaters 
and restaurants will,” and the restaurants have all said that they will; 
except this one man; and the other restaurants refuse to go along 
unless he goés along. ; 

If you start excluding some of these organizations or establish- 
ménts, and including others, ‘you are going to create an awful lot of 
trouble and difficulty in areas of the country —— . 

Senator Monroney. The Sheraton Hotel in Oklahoma City abol- 
ished discrimination; and later‘on; only a few weeks ago, all the major 
hotels have come in, and eating places as well. 

You find this: when discrimination is abolished voluntarily I think 
you get much farther than you do when it is done by law. 

Mr. Kennedy. Absolutely, . 

Senator Monroney. Action by a few of the larger and more quali- 
fied leaders has the greatest impact on bringing the smaller operators 
in voluntarily. I want to preserve what I feel to be the historic 
limitation on how far the Federal Government ¢an go in the regula- 
tion of business that heretofore has been largely in the State field of 
action. 

+ Mr. Kennepy. The one theme of the business groups with which 
we have been meeting over the period of the last 5 or 6 weeks, par- 
ticularly, has been that if one does it the others have to go along; 
that we cant do it by virion! r ' ta ' 
would hope perhaps to an opportunity to give you some o 
that specific information, so that a can see what a burden it is 
going to be if there is that kind of a limitation, what a burdén it is 
going to be on some of these people. 
- Senator: Mowroney. Under your summary of the court’s actions, 
there ‘would ‘hardly be any field of business in any State that is « 
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exempt from Federal regulation under the interstate commerce clause. 

Mr, Kennepy. No, I didn’t say that, Senator. ‘That is not my 
point. Excuse me. 

Senator Monroney. I am trying to get it straight... I am not try- 
ing to misinterpret you. If the court decisions and all the precedents 
that you have mentioned are, or have been construed to mean that a 
business, no matter how intrastate in its nature, comes under the 
interstate commerce élause, then we can legislate for other businesses 
in other fields in addition to the discrimination legislation that is 
asked for here. 

Mr. Kennepy, If the establishment is covered by the commerce 
clause, then you can regulate; that is correct. 

Senator Monroney. The court and the precedents of legislation 
that you cite here would broaden the interpretation, as to Federal 
legislation, of the commerce clause ? 

Mr. Kennepy. Would what? 

Senator Monroney. Would broaden the scope—— a 

Mr. Kennepy. You wouldn’t broaden it over what you have at 
the present time. a 

Senator Monroney. That is all, Mr. Chairman: . 

; Mr, Kennepy. I would be glad to prepare a memorandum on that 
or you. . 

Senator Monroney. I would appreciate it very much, on whether 
this does expand the police powers of the Federal Government 
beyond that which we have already. 

fr. Kennepy. Thank you, Senator. | 

The CHatrrMan. I think we' ought to get this in perspective. 

Congress doesn’t determine what is under the interstate commerce 
clause. The Constitution and court decisions determine that. Since 
it is regulatory in nature in passing any one of these bills, Congress 
can determine how far it wants to use the interstate commerce clause, 
how far down it wants to go, what it wants to cover, what it doesn't. 
want to cover. This has been the case in all of these bills that come 
under the umbrella of the interstate commerce clause. 

We can’t pass a bill saying what’ is under interstate commerce, 
because the Constitution provides that; that would require a con- 
stiutional amendment. We are talking about how far you want 
to go or what co want to do in a particular field with .a bill, or 
a number of bills. Whether a business is if interstate commerce or 
not is 6 question of the interpretation of the Constitution and of 
the courts’ rules in these matters. Se ge Se as 

We can limit how far we want té'go in a certain field in interstate 
commerce. We have done it in the labeling acts. We have limited 
it to a commodity in the Fur Labeling Act, and the Hazardous 
Labeling Act. We could have, under the interstate. commerce 
clause, included a great number of other things, but we limited it. 
We took advantage of the clause. eee . 

The Fair Labor Standards Act is limited to employment, wages, 
and the minimum wage, not necessarily to regulations. on conditions. 

The interstate commerce clause 6f thé Constitution is established. 
Congress can take advantage of it if they choose to pass laws, but 
they can limit those laws as they have done in those just mentioned, 


72 CIVIL RIGHTS-——PUBLIC ACCOMMODATIONS 


or, if they wish, by amendment. But it has nothing to do with the 
broad determination of interstate commerce. That is in the Consti- 
tution. 

Congress can limit the extent of this particular legislation in any 
“bill they want. It still doesn’t eliminate the fact that under the in- 

terstate commerce clause you can legally do these things if you wish. 

I don't think anyone here can say what type of business is in inter- 
state commerce. That depends on the interpretation by the courts of 
the Constitution, which is written and has been there for a long, 

Jone time. 

The Senator from Kentucky. 

Senator Lauscne. Mr. Chairman, I am glad that the Chairman 
prog up this question because it is my belief that we cannot, in 
this heating make final the constitutional provision that either al- 
lows or disallows the adoption of the bill. 

It still remains within the power of the Supreme Court to say we 
approve of this bill under the provisions of the 14th amendment, 
the 18th amendment, or the commerce clause, or we disapprove it on 
all three. Regardless of what we say the Supreme Court still has the 
final word to declare which provision of the Constitution allows or 
disallows this legislation. And I think that is what the chairman 
has ly stated, and I am in complete agreement with him. 

The Cirarnsan. Thank you. 

The Senator fron Kentucky. 

Senator Morton. Thank you, Mr. Chairman. 

Mr. Attorney General, I wonder. if you don't feel some degree of 
nostalgia as you sit in this particular chair? 

Mr. Kennepy. I do, Senator. 

Senator Morton. I remember a fow years ago, when I was back- 
stop Bet from the State Department, you were sitting at 
a table here, Little did I think then that the ‘situation caulel he 
as it is now. I congratulate you and I am happy to be here, I must 
say... Pe eee ? 

Mr. Kennepy. Conpentalations to you, Senator. 

Senator Morton. There were a good many bills introduced on 
this whole problem in this Congress, Beginning with the opening days 
of Congress, in both the House and the Senate. ; 

I know there were conferences held at the White House to which 
the Hepupeeen leadership was invited, beginning several weeks ago. 
It has been reported to me by both Congressman Frallock and Senator 
Kuchel, who attended these conferences, the point was there made 
that a substantial amount of legislation had been introduced, much 
of it bipartisan, much of it sponsored by the members of the minority 
party in the Congress, and it was stated that these bills would ba 
studied and that assurance, they felt, had been given to them. 

On last Wednesday, you testified before the House that you had not 
yet had an opportunity to go into this legislation. Have you or 
members of your staff since? 

Mr. Kennepy. Senator, I think there is some misunderstanding. 
There are 165, as I believe the chairman said, and Congressman 
McCulloch said, there are 165 bills that had been introduced. 1 
have not read 165 bills. I was asked about a specific bill Congress- 
man Lindsay had introduced. I am not familiar with his bill spe- 
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cifically. Iam familiar with the points and principles and I am 
repared to discuss the points and principles of any of these bills 
ause those were taken into consideration when we were considerin 
our own legislation. I suspect that somebody at the Department o 
Justice has read—maybe not. one person has read every bill—but 
nll of the bills that have been introduced here in Congress by Repub- 
licans and Democrats have been read in the Department. _ 

I happened to have read the bills from the distinguished Senator 
from Kentucky, Senator Cooper, and Senator Dodd’s bill. But I 
have not read every bill that has been introduced on this subject. 

I think I am familiar with and I am in a position to discuss the 
principles involved in those bills, as I was before the other committee. 

Senator Morton. I didn’t mean to imply that you should have read 
them all because many of them are duplicates, because of the rule on 
the House side you cannot have cosponsorship. I want to clarify the 
point that these bills have been given deliberation. 

Mr. Kennepy. They have. And I have met with Congressmen 
McCulloch and I have met. with Congressman Halleck, and I have 
met a others in connection with legislation that has been 
su ted. 

e Ciratrstan. I might say for the record, if the Senator from 
Kentucky will permit me, that wo have three or four bills in this com- 
mittee, the most significant of which are S. 1217 and S. 1622. S. 1622 
has practically the same ehicctive as this bill, introduced by Senators 
Hart, Humphrey, Clark, Douglas, Long of Missouri, and Williams 
of New Jersey. And ¢. 1217 was sponsored by Senators Javits, 
Beall, Case, Fong, Keating, Kuchel, and Scott. So both parties par- 
ticipated in introduction of similar bills 

And there are some others, too. 

Senator Morton. Mr. Attorney General, Senator Cotton developed 
the point that I was going to discuss on the question of choice between 
using the approach that the administration has taken and the 
approach of the 14th amendment, which was taken in the Dodd- 

ooper bill. So I won’t belabor that point. 

Let me ask one brief question. 

Tn your opinion, whatever we pass, whether it is based on the com- 
merce clause, the 14th amendment, or a combination thereof, will it 
not in some cases ultimately find its way to the Supreme Court? 

Mr. Kennepy. Let me say it is very possible. I don’t think, quite 
candidly that there is any problem or question about. the consti- 
tutionality under the commerce clause. If somebody is going to 
try to bring a caso before the Supreme Court in connection with the 
constitutionality, I don’t think that really-—— 

Senator Morton. Perhaps they will bring it on the word “sub- 
stantial.” 

Mr. Kennepy. Whether the Supreme Court would hear that, I 
done know. It would depend on the particular case. I just don't 

now. 

Senator Morton. As you point out, I think in 1883: the Supreme 
Court. made a decision and that is the law of the Iand.. In a 
bill which had as its purpose some of the purposes of this bill, and 
which rested on the 14th amendment. IT think that we are going to 
have litigation in this matter in courts regardless of which road we 
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travel. I hope that the committee will not preclude in its delibera- 
tions, as we proceed with this, an approach to it which may not be 
in the jurisdiction of this committee, an approach to it which is other 
than just the commerce clause. 

Mr. Kennepy. Senator, could I make a correction? We do not 
put it just on the commerce clause. We put it on the commerce 
clause and the 14th amendment. 

Senator Morton. I appreciate that. 

Mr. Kennepy. As I have said here, I believe that the Supreme 
Court would find this legislation constitutional if it were passed 
under the 14th amendment. But I do say that I can recognize the 
position of the other side, people who could legitimately make the 
argument and make the point that it would unconstitutional, 
And I think, as I said, that we take on this extra burden when 
the Supreme Court has specifically stated that similar legislation 
is unconstitutional under the 14th amendment. I would point out 
to you the 14th amendment says there has to be action by the State. 
That is where the difficulty is. I am not sure that it wouldn’t be 
better, if you are going to put it under something other than the 
commerce clause, to put it under the 13th amendment rather than 
the 14th amendment, , 

' [think that the 13th amendment might very well be stronger than 
the 14th amendment. Under the 14th amendment, what you have to 
do is get down to action by the States. 

For instance, I think Senator Cooper and Senator Dodd, in one of 
these bills, said there has been to be licensing, that is, if you license 
an establishment and the establishment then on its own discriminates, 
that is action by the State. That is pushing it quite far. You have 
to have action by the State under the 14th amendment. _It is not just 
individual action. It has to be action by the State. You can make 
an argument, for example, that all the State did was give a business 
a liquor license. They didn’t tell them that they should go ahead and 
discriminate. ‘The argument would be that it was not action by the 
State to permit them to discriminate. And then what if the State 
abolished licensing? If a State that doesn’t want to abide by this 
law says we will not have licensing any more, then what do you do? 
Then this law is out. Even under the 14th amendment it is out. 

If Congress would pass it under the 14th amendment, I would be 
delighted. But, as I say, I think you will run into these kinds of 
difficulties and legitimate problems, basing it just. on the 14th amend- 
ment. I do not think you will lose anything by. putting it under the 
commerce clause as well as the f4th amendment. That is my only 
arouse: Iam not saying you should put it just under the commerce 
clause. 

I agree with what Senator Cooper, Senator Dodd and you said 
on television last night about the 14th amendment. I don’t have any 
argument with that. I do recognize that there are those who have an 
argument, and that it is a legitimate point. So therefore, because we 
need this bill passed, and to avoid that kind of difficulty and that 
kind of problem we should put it under both. 

That is my position. 

Senator Morton. You made that point clear with Senator Cotton. 
I appreciate your repeating it. I won’t belabor it. 
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You mentioned a recent executive order in the State of Kentucky 
where our Governor, by executive order, tried to reach the objectives 
of legislation which we now have before us. He is basing it on all 
licensed establishments. Whereas our legislature is in special session, 
he folt it best, as he stated it, not to complicate this special session 
with this matter. I’m sure that the legislators of Kentucky will meet 
in regular session next January and are watching our deliberations. 

The Governor’s order affects every business that has a license. It 
applies to barbershops, beauty parlors, funeral homes, and opera- 
tions of that sort, whether clearly in interstate commerce or not; for 
instance, a terminal barbershop or one at a-hotel and so forth. 
But the neighborhood barbershop or beauty parlor, funeral home, or 
whatnot, would not in your opinion come under this bill? 

Mr. Kennepy. That's correct. 

Could I add one other point, Senator? 

You're going to get into difficulties between States also. One 
State will license all of those establishments; another State will 
license other establishments and perhaps more. What is a license? 
It is fine for the State of Kentucky, because they know specifically 
what they want, and the Governor of the State o Kentucky is going 
to cooperate with us. : | 

But if you run into another State which is going to be strongly 
antagonistic to any of this kind of legislation, I think once yoi have 
passed a law, just based on the 14th amendment, it could cause con- 
siderable havoc if the State just changed the licensing regulations 
and the resultant ordinances. | 

So I say you add s great burden and handicap, in my judgment, 
just basing it on the 14th amendment. . 

Senator Morron. One other, finally. I’m glad, having felt some- 
what frustrated and unimportant around here for the last couple of 
years, that the Republicans are going to be called upon to play a major 
role in legislation. 

Mr. Kennepy. I’m delighted we're working together. 

Senator Morton. If you need 22 of us, and 51 are required to pass 
this bill, if my mathematics are right that brings it down to 29, 
so you do have 29 solid on your side, I take it. 

fr. Kennepy. I’m going to try to work on it, Senator. 

Senator Morron. Thank you. That’s all. 

Mr, Kennepy. I hope you will work on that, too. 

The Cuamman. Before we go further with the questioning, I 
appreciate your statement. There is only one thing that I have to 
take issue with you. Maybe you should have added a little more. 

You keep, in your statement, mentioning “Negro.” I know that 
you didn’t intend to limit this bill merely to the Negro situation. 

Mr, Kennepy. No. . 

The CHamMan. There are 4 lot of discriminations in these United 
States that are being effected every day that don’t necessarily always 


pertain to ther) ae 
I think it should be understood that this bill covers all types of 
people that are discriminated against, whether they be N or 


others. In our country we have a pret number of Japanese, Chinese, 
and Filipino people who have been discriminated against. This 
would apply to them, too. 
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Mr. Kennepy. Yes. ; And in my statement, Mr. Chairman, I do 
say that it is for race, color, creed, or place of national origin. 

The Cuarrman. I just want to elaborate on it. 

Mr. Kennepy. I appreciate that. 

The Cuamman, There are a great number of problems. We have 
in our State still an alien property law. Allens can’t hold the 

roperty in fee. Many Japanese can't. What we are trying to do 
is eliminate discrimination, as I understand it, wherever it may occur, 
and to whomever it may occur, white, yellow, or Negro. 

The Senator from South Carolina. ; 

_ Senator Trurmonp. Mr. Chairman, I haven’t any direct questions. 
If you wish, I will defer to other members to accommodate them. 
he Cuarrwan. Off the record. 

(Discussion off the record.) : 

The Cuarrman. The Senator from Texas. 

Senator Yarsorouan. Pardon me, Mr. Chairman, the Senator 
com Ohio precedes me. He happens to be sitting at the other 
end. 

The Cuairuan. Oh, he is in the wrong place, then. 

Senator Morton. I question that, Mr. Chairman. 

The Cuatrsran. There has been some evidence of that. 

The Senator from Ohio. We will be glad to have him. 

Senator Lauscue. Mr. Chairman. 

First of all, Mr. Kennedy, you state that the law pronounced in 
this 190th volume of the U.S. Supreme Court is the law of the land 
as far as interpretation of the 14th amendment of the Constitution is 
soncered applicable to factual situations such as we have in this 

i 


Mr. Kennepy. At the present time, Senator; yes. 

Senator Lauscne. It is the law of the land. And at the time it 
was declared the Supreme Court. had before it practically the identi- 
cal efforts of the Congress to compel the rendition of impartial, objec- 
tive, nondiscriminatory services to minority groups as we are trying 
to achieve now. 

Mr. Kennepy. That is correct. 

Senator Lauscue. Hotels were involved; railroads were involved; 
restaurants were involved. 

Mr. Kennepy. Yes. Let me say that as far as the railroads are 
concerned, and the buses, they declared those constitutional. 

Senator Lauscne. There was a bit of difference. 

Mr. Kennepy. That is correct. But the ones that are specifically 
involved in this legislation—— 

Senator Lauscur. When this matter went to the Supreme Court 
of the United States back in 1878, the Attorney General at that time 
concluded that if the laws were to be declared constitutional, they had 
to be declared so on the basis of the provisions of the 14th amend- 
ment. 

Mr. Kennepy. I assume that is correct. 

Senator Lauscue. That is correct. 

Mr. Kennepy. I assume that. is correct. 

Senator Lauscne. He could have, if he so thought, used section 7; 
that is, the commerce clause, to support the argument that the bills 
were valid. 

Mr. Kennepy. Section 8, I believe. 


i 
I 
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Senator Lauscue. Section 8; yes. It was within the discretion of 
tlie Attorney General, in atten Bing to have those laws declared 
valid, to go before the Supreme Court and claim on the basis of the 
14th amendment and the 8th section that these laws were valid. 

Mr. Kennepy. I don’t believe that—I think that had already been 
decided for him before it got to the Attorney General. ; 

Senator Lauscue. But it was within his discretion. He could 
have predicated his arguments on either of these constitutional pro- 
visions, or both. 

Mr. Kennepy. I think the laws that were passed and the debates 
which lasted for about 4 years were based on the 14th amendment. 
And I think it is quite clear that the Congress wanted these laws 
passed based on the 14th amendment. 

Senator Lauscue. But he still could have gone into the Supreme 
Court and said that these laws are valid, whether you predicate 
them on the 8th section or the 14th amendment. an 

Mr, Kennepy. I think that he would have had a pretty difficult 
time at that moment. 

Senator Lauscne. He would have had a difficult time because the 
Congress indicated that it didn’t believe that the commerce clause 
was applicable. 

Mr. Kennepy. I don’t know if they even got into a discussion. 
In the debates I have read, or have seen, I don’t know that they 
got into a discussion of that. It was just on the 14th amendment. 

Senator Lauscue. The Attorney General, back in 1873, said: 


I place my whole faith in this case on the 14th amendment. 


You, however, feel that whatever is done should be predicated upon 
the hope that one or both, that is the 14th amendment and the 8th 
section, shall give support for validity. . 

Mr. Kennepy. Article I, section 8, and the 14th amendment. 

Senator Lauscne. Do you feel that there have been factual 
changes—you made some mention about movability—that induces 
you to think that you will persuade the Supreme Court to follow 
a course which it was unwilling to follow back in 1883? 

Mr. Kennepy. Ido. The answer is “I do.” 

Senator Lauscne. Why do you feel that you will be able to induce 
the Court to do in 1963 what it refused to do in 1883? 

Mr. Kennepy. Because I think that the country is far different 
than it was 80 years ago; that there is far more travel, for instance, 
than there was 80 years ago. 

_ A citizen of the United States is entitled to the privileges and 
immunities of all of the States as well as of the State in which he 
resides, I think that one of the privileges that we have is the right to 
travel and not to be interfered with in our right to travel. I think 
that a Negro now, if he wants to travel from Washington, D.C., or 
New York, and go to Jackson, Miss., has a very, very difficult time. 
His ent as an American citizen to travel through those areas is 
being drastically impeded. . 

_ No. 2, I think that the shipment of goods, the movement of goods, 
is far different now than it was during the period of the time of the 
14th amendment, and the States have taken far greater action 
to license and regulate the activities of establishments within their 
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State. So, therefore, I think that there is far more State involvement 
now than there wag 80 years af.o. Pre 
. .So although I believe that there are some problems, you can argue 
legitimately and properly—that the activities of a State in giving 
licenses to.some of these establishments and permitting to operate, 
amounts to State action. 

And I think that you can also make an argument on the 13th 
amendment. . 

Senator Lauscie. You would not base all of your arguments on the 
proposition that when the governmental unit once licenses, that that 
icensing makes every business a public business, would you? 

Mr. Kennepy. No;Iwouldnot. | 

Senator Lauscue. It would be a bit harsh to say that just because 
a village or municipality or a State licenses, that that, ipso facto, 
makes that business @ public business. 

But let us take a look at this—— 

Mr, Kennepy. Could I-— 

Senator Lausone. Yes. - oe ; . 

Mr. Kennepy. I think that better than I could ever do is the dis- 
sent of Justice Harlan in this case. For instance, on page 62, he says: 

At every step, in this direction, the Nation has been confronted with class 
tyranny, which a contemporary English historian says is, of all tyrannies, the 
most intolerable, “for it is ubiquitous in its operation, and weighs, perhaps, 
most heavily on those whose obscurity or distance would withdraw them from 
the notice of a single despot.” Today, it is the colored race which is denied, 
by corporations and individuals wielding public authority, rights fundamental 
in their freedom and citizenship. At some future time, it may be that some 
other race will fall under the ban of race diacrimination. If the constitutional 
amendments be enforced, according to the intent with which, as I conceive, 
they were adopted, there cannot be, in this Republic, any class of human beings 
in practical subjection to another class, with power in the latter to dole out to the 
former just such privileges as they may choose to grant. 


Senator Lauscne. His dissenting opinion is lengthier than that 
written by the majority of the Court. I observed that. 

Mr. Kennepy. Then, on pace 58: 

In every material sense applicable to the practical enforcement of the 14th 
amendment, railroad corporations, keepers of {nns, and managers of places of 
public amusement are agents or instrumentalities of the State, because they 
are charged with duties to the public, and are amenable, in respect of their 
duties and functions, to governmental regulation. * * * What I affirm is that 
no State, nor the officers of any State, nor any corporation or individual wield- 
ing power under State authority: for the public benefit or the public conven- 
fence, can, consistently efther with the freedom established by the fundamental 
law, or with that equality of civil rights which now belongs to every citizen. 
discriminate against freemen or citizens, in those rights, because of their race, 
or because they once labored under the disabilities of slavery Imposed upon 

em as a race. - 


Senator Lauscnr. You finally take the position that you want to 
rely upon section 8 and the 14th amendment, although as the law 
now stands the 14th amendment. cannot be used as the basis for 
declaring these laws valid? 

Mr. Kennepy. I think vou can do that under the 14th amendment. 
Senator; but I think you impose a heavy burden by just putting it on 
the 14th amendment, as I have stated. So therefore we put it under 
article 1. section 8. 

Senator Lavscie. You are putting it on both? 

. Mr. Kennepy. Excuse me? 
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Senator Lauscue. I want today, for all of our people, a full 
enjoyment of constitutional rights. I do not, want, however, in the 
effort to cure one wrong, to create a new one. | 

As mayor and Governor my record will show that I broke every 
improper barrier against the hiring of Negroes. I broke it in the fire 
department, in the police department, in the gas meter reading de- 

artment, in the water reading department. I was primarily the 
Packbone of the Negroes being employed on the metropolitan trans- 
portation system of Cleveland where they are in great numbers. 

I went in the factories and spoke during the war to a thousand 
workers at one time when they refused to work with Negroes. I got 
up on the table and I was shouted down. 

I said, “How would you feel if you are n Hungarian and you are 
denied a job on the basis of the fact that you are s Hungarian?” 
I was shouted down that night. But the next morning my argument 
had its impact. . . 

I want to repeat that I don’t want to begin playing with the Con- 
stitution where new wrongs will be created in the efforts to correct 
existing wrongs. 

And it may be that what you say can be done. I hope it can. 

Mr. Kennepy. Thank you, Senator. 

Senator Lauscue. But I want the Constitution to be revered. I 
don’t want. it to be approached as a plaything that can be changed 
necording to the whims of people at different times. 

I would like to pursue questions such as were led by Senator 
Monroney, but time will not permit. 

I will yield the floor at this time. 

Mr, Kennepy. Thank you, Senator. 

The Cuarrman. All right. 

I think we will recess until 1:30, if that is agreeable. 

(Whereupon, at 12:05 p.m., the committee was recessed, to recon- 
vene at 1:30 the same day) 


AFTERNOON SESSION 


The Cuamman. The committee will come to order. 

The Senator from South Carolina and the Senator from Vermont 
have some longer questioning to propound to the Attorney General, 
but there are two or three other members of the committee that 
only have one or two questions and they have kindly consented to 
give way to them. 

So I want to ask the Senator from Texas, Mr. Yarborough. 

Senator Yarsorouau. I think this is the only question I have at 
this time, Mr, Chairman: 

A Texan this past weekend again posed this question to me and 
said: “If I take my motel and eu up a sign over it “Texans only; 
no out-of-State visitors accepted,’ would the law apply to me if it 
passed?” This is the question he had propounded there. 

Mr. Kennepy. Under this bill, Senator, it would apply because 
that still would have an effect on interstate commerce. Now 
again the committee may decide it wants to except those kinds of 
establishments depending on what. the size is, or define the terms 
more definitively. But there have been innumerable decisions hold- 
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ing that under the commerce clause you can cover an establishment 
if it has an effect on interstate commerce. The best known is Wickard 
v. Filburn where a man planted wheat and used the wheat himself, 
yet the Court said he was covered under the act. The theory of that 
was that there might be a large number of small farmers who 
did just that. This, in turn, would have an effect on wheat travelin 
in interstate commerce, if they took that action themselves or sol 
it. 

Senator Yarzoroucn. Mr. Chairman, since I’m about halfway here 
between South Carolina to my right and California to my left, I 
believe I will defer further questioning. I feel their questions will 
answer anything I have in mind. 

The Cratrsan. All right. 

Mr. Kennedy, this morning there was some discussion implied in 
the questioning by some of the members of the committee as to the 
pepratin of, by the Attorney General and by the President and 

rovernment. officials, not only the message but the type of bill to 
be sent up to meet this particular problem. 

The statement has been made by a Member of Congress, I believe 
in Long Beach, Calif., last week, in which he stated that—and I don’t 
pretend to quote actually what was in the papers—in effect he said 
that he prepared a great deal of the civil rights statement. 

There were some further statements, I believe, one by yourself to 
the effect that this was not correct and another in yesterday’s paper 
by the Member of Congress who said he was misquoted in this par- 
ticular case. Then in this morning’s paper there was a statement 
from the newspaper in Long Beach, Calif., I believe, that they had a 
transcript of the statement and they were sending it on. 

I was wondering if you would care to comment about that because 
there was some question brought up this morning regarding the 
preparation and the events leading up-to the presentation to the Con- 
gress of this civil rights legislation. 

Mr. Kennepy. Well, I wouldn’t be in a position to comment on all 
those various statements that were made, Senator. 

The Cuamman. Well, thé only ones that I read, we can put those in 
the record. I suppose there are other comments, too. But you're 
familiar with them 

Mr. Kennepy. Yes. : 

I believe Congressman Powell has stated he didn’t have anything 
to do with either the message or the legislation. I think for a long 

eriod of time he has been interested in obtaining the passage of leg- 
islation in these general areas but, as I believe he stated, he didn’t 
have anything to do with the President’s message nor with the legisla- 
tion that. was sent up. 

The Cuarrman. And I think that statement was made after he was 
quoted in Long Beach. 

Mr. Kennepy. What I understand is that. he was erroneously 
quoted. But I believe he straightened it out himself that he didn't 
have anything to do with it in that statement. 

The Cuarruan. As far as you’re concerned, that statement stands? 

Mr. Kennepy. That is correct. 

The Cuarrman. The Senator from California. 

Senator Enarr. Thank you, Mr. Chairman. 
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First, of course, I would like to compliment the, Attorney General 
on a very excellent and fair statement. and one which I thoroughly 
support. 

ree glad that the chairman brought up the fact that although this 
statement deals basically with the Negro problem, that we do have 
other minorities, We have, for instance, in Los Angeles, Calif., the 
Jaraest Mexican city outside of Mexico City itself. In San Francisco, 
we have the largest Chinese community outside of the Far East and 
we do havea t many Indians. So we are concerned with the fact 
that this bill does deal with the broad problems of racial discrimina- 
tion and not with one particular ethnic group. 

There is one question I would like to ask, Mr. Attorney General: 
You are familiar, I think, with the laws we already have in Cali- 
fornia. We have a law now against discrimination in public facili- 
ties. We have a Jaw now on fair employment practices. We passed 
in this last session of the legislature a Jaw dealing with housing. 

Governor Brown announced the other day that he intended to file 
% practice—he didn’t put it that way—as initiated in Kentucky, 
where by an order of the Governor all agencies licensed in the State 
will be required to act in a nondiscriminatory way. 

Now in the light of that. background, would you tell me what this 
bill will add to what we already have in California, if anything. 

Mr. Kennepy. I don’t believe it would, Senator. You have covered 
it in California. If any of these matters arose we would defer to the 
laws of California and those responsible for enforcing the law. 

Senator Enate. In citing that and receiving that answer, I do not 
ean to imply I do not support this legislation. Ido. I’m coauthor 
of it. 

But I also have a statement on my desk by the Governor of Cali- 
fornia that Tos Angeles is the third worst segregated city on hous- 
ing in the United States and we do have our sroblens with reference 
to segregation in housing, in education, and in employment. 

Mr. Kennepy. That’s correct. 

Senator Enare. What I would like to ask you is, after we pass all 
these laws, where do we go from there, when as I say in California, 
“ already have the law and somehow the law hasn‘t gotten the job 
done. 

Would you indicate to this committee where you lay down the 
guidelines as to where we go after we pass this bill? 

Mr. Kennepy. Senator, as I have said frequently, I don’t think 
the passage of this Jaw and the other laws by themselves are going to 
get this job done. I think we are going to still have problems and 
this is not going to ped eet Assuming we have the passage of 
this law in September or October, this problem is not going to dis- 
opel in December or the following January or the January after 

iat. 

We are going to have problems in this field in my judgment for 
some time to come. I think a lot. of it goes back to education, voca- 
tional training and employment, basically to employment. As I said 
this morning, I think the fact you can go to a restaurant. or to a 
hotel or to 2 variety store doesn’t mean much, if you don’t have the 
money to shop there, you don’t have the money to spend there, you 
don’t have enough money to feed your children and you have been 
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unemployed for 3 or 4,years. I hen there has been a great deal 
of h Poorisy among Us trom the North as to what is happening in 
South Carolina, or Birmingham, or Louisiana, or Mississippi. 

We have many problems in our own communities which haven’t 
been faced up to. We are spending sé'much time looking at what 
‘Bull Connor is doing in Birmingham that we haven’t bothered to 
take the steps, for one reason or another, to solve the problems in our 
own community, Me 

I think the problems, to a great extent, rest with education and 
making jobs available for our people. But in New York, I think 
that there is an FEPC law, there are housing laws, and you still 
have two to three times as high unemployment among Negroes as 
you do white people in some of these metropolitan areas in the State 
of ann York. ae | ‘ 

> the passage of legislation is not going to get this job completed. 

I think an awful lot of it rests with what wean going to a with 
the young people coming along now, whether they are going to get 
into it, don’t go down the same road their parents have gone down 
whether there will be ter opportunity for them, whether we will 
have a program for them at the State and Federal level to make 
sure that young people stay in school. 

_ That is extromely important, that we create op rtunities for voca- 
tional educational training. There are going to be enough jobs over 
the period of the next decade but thers are not going to be jobs for 
people who are uneducated or untrained. When we have 8 million 
people here in the United States who have not completed the fifth 
veal, there will bea good deal of difficulty. 

"What we have to do is to attack this all along the way. I think 
this bill is important. I think the educational bill'is important. I 
think that the tax bill is important. ‘I think that all the legislation 
that is considered in the field of education is important. I think 
that the bills that come under the category of civil rights are im- 
portant but there is a good deal of other legislation that bears just 
ns directly on the future of minorities as civil rights legislation. 

So in answer to your Apa ayie I think the problem is going to be 
with us for a long period of time and the mere passage of this bill 
or any of the bills being considered under the category of civil rights 
at the ‘present time is not going to give the complete answer. ‘We 
have i do it, but there is a great deal more that needs to be done 
as well. 

Senator Exoiy. But you do have a provision, do you not, in legis- 
lation pending ee ee that sets up a community facilities program 
in which the Federal Government works with local and State gov- 
ermmehts in trying to create better relationships in housing, education, 
employment training and that sort of thing? 

Mr. Kennepy. That iscorrect. | ar a 

And then, of course, the President’s meetings with all the business- 
men, the clergy, and the educators, which will continue, we hope, 
will also have an effect. 5c Mehilecds , 

Senator Exot, Would you have any objection to that, pertieular 
provision being added as an amendment to this particular bill ? 

Mr. Kennepy. Notabit 9  . oe, 

I might say, Senator, that, for instance, in the House where one com- 
mittee is considering all of this legislation, it is tied more intimately 

\ i 


, | 
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to this bill than it is ih this piéce of legislation. We make specific and 
particular reference to it in that legislation which we do not here. 

But I think that would be fine. : ae 

Senator Enate. Then I’m conviticed that because of our experience 
in California and because, as you said, sir, that this bill doesn’t ad 
an iota to what we alrea rue in California that we have to find 
ways and means, I know the Governor is undertaking to do this with 
his community facilities groups, his interracial ‘groups in all parts of 
California, and we have to add something in addition. _ 

And it seems to me that it lies in that one section which is not in 
this particular piece of legislation pending before us but it does offer 
the facilities of the Federal Government to help us work out those 
situations where they need to be worked out, where we already have 
the law. I would hope that some way or other, we get that inside the 
four corners of this particular bill. ee 

Thank you very much, Mt.Chairman. _ , 

Senator Yarporouan. I would like to add to my former statement 
that I think, Mr. Attorney General, you have made a very forcefu 
statement before the committee here, a very able statement. 

Mr. Kennepy. Thankyou,Senator, _—_—_. : 

The Crarraan, For the benefit of the committee members I have 
digested all of the State laws and the legislative referénce services 
are added to it. They are all here if any committee member wants to 
see what his own State may have in this particular booklet, =. 

This morning, Mr. Attorney General, I asked you about whether 
or not this bill covered all races. oe, 

I mentioned some of our oriental friends ‘from my section and I 
fiep lected to mention but I think the record ought to show I was 
referring to Indians, too, our first Americans. ‘There has beeri‘a lot 
of discrimination in the West against the Indians and this bill would 
apply to them, too. . ; <a 
~ Mr, Kennepy. -Yes, it would, Mfr. Chairman. se 

The Cuatrman. The Senator from South Carolina. 

Senator Trurmonp. Thank you, Mr. Chairman. | tn 
_ Mr. Attorney General, I want to say that Ido not think your bill 
is going to pass the Congress. Ifthe mail coming to my office reflects 
the sentiment of the pecple over the country, not ony from South 
Carolina and the South, but the other States, Tam convinced that the 
people are strongly against it. I notice you quoted Lord Acton,'the 
British historian. I would like to also quote Lord Acton. fia 

If you recall he made this fatoment, “Power tends-to corrupt; ab- 
solute pore corrupts absolutely,” This bill would bring more power 
tothe Federal Government, would it not? ae ae ee 

Mr. Kennepy. Yes, it would, Senator. sgt oth 

Senator Tuurmonp. And there is only so much power and when 
‘ie bring power to the Federal Governnient it has to come from the 

tates, doesn’t it? _ Lo a; ae 

Mr, Kennepy. And the people... oo Mee Seer, < 

Senator Tirunsonp. And the people. And therefore, this ‘bill 
would deprive the States and the people of certain powers now within 
their possession. - eee eed Mi 
-’ Mr. Kennepy. Well, of course, I think the Federal Government 
is the States and the people, Senator. © - oe > a 

Senator Tirurmonp. How is that? 
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people £s 

Senator Tiurmonv. Well, the Constitution, of course, only refers 
to two levels of government, those at the State level and those at the 
National level. This bill would take away powers at the State level 
and transfer them to National level, would it not? 

Mr. Kennepy. Not necessarily, Senator. It can still have this 
power at the State level. 

Senator Tirursronp. You mean at tho State level that they would 
still have a choice as to whether they could operate as they are now 
cone or be compelled to operate under the provisions of this bill if 
it passes, 

r. Kennepy. We are talking about the peoplo then rather than 
about the State. If this bill is passed, people who open their doors 
to the general pavile will have taken away from thom the right to 
discriminate. They can no longer discriminate. 

Senator Tuurstonp. Well, then, they will also have taken away 
from them what the 5th and 14th amendments provide in these words, 
“No person shall be deprived of life, liberty, or property without due 
process of law.” 

Mr. Kennepy. I don’t believe so, Senator. 

Senator Tiursronp. Mr. Attorney General, do you feel Congress 
has me right to pass on the constitutionality of legislation before it 
votes 

Mr. Kennepy. I think it certainly should consider that, Senator. 
I think each individual Senator and Member of the House of Repre- 
sentatives should certainly consider that. 

Senator Tirurmonp. In the oath we take as Members of Congress 
to support and defend the Constitution, do you not feel we have an 
obligation as the very first question to'ask ourselves, “Is this legisla- 
tion constitutional?” And if we conclude it is not, if any Member 
concludes it is not, then we should go no further, even though the 
goals desired to be obtained might be laudatory. 

Mr. Kennevy. Well, I think it is certainly an important question 
for every Member of Congress to consider, as I have said. ; 

Senator THurmonp. Incidentally, I have a document here which I 
think is the finest document that has ever been written next to the 
Bible. It isthe Constitution of the United States. ‘s. 

Thia is the entire document. It says what everyone should know 
about the Constitution of the United States. It is written in such an 
interesting way that anyone can understand it. I would like to pre- 
sent you one of these when the meeting is over. 

Mr. Kennroy. Thank you, Senator. I appreciate your kindness 
and your courtesy. 

Could I see it? 

Senator THurmonp. I will be glad to let you see it. I will present 
it to you now. 

The Crarrman. I have a small version of the Constitution. If the 
Senator from South Carolina would see that the members of the com- 
mittee would get that document, I would appreciate it. 

Senator Tirurmonp. I will arrange to send all of them a copy. It 
not only gives the Constitution but in the margin it explains so simply 
and so carefully and so accurately just what it contains. 


bs j 
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Mr. Attorney General, you have stated in your testimony that some 
30 separate States now have public accommodations laws. I imagine 
that also there are many local governmental) bodies that have such laws. 

What-te the basis upon which these State sind local laws rest? 

Mr, KenwebvsI think it differs in each area, Senator, © 2-000 

Senator THurmonp. Well, what is the basis: what authority do the 
States and local communities have to pass such laws? 

Mr. Kennepy. I think it varies in each particular State or com- 
munity. 

Senator Tuurmonp. Well, is there something in the Constitution 
that. gives them that power? 

Mr. Kennepy.. I don’t think there is any question they have that 
authority under the Constitution. 

Senator Tuurmonp. Where does it come from? There has to be a 
source of authority for everything that Government does, State or 
National. 

Mr. Kennepy. I was going to look at your document. It states, 
I think, quite clearly, under the 9th and 10th amendments, and I think 
specifically under the 9th and 10th amendments. I probably could 

t other authority. Under their police powers the States have au- 
thority to pass such legislation or issue such executive orders as the 
Governor of Kentucky did. a 

I don’t think there is any conflict with Federal authority in this 


C3] L} 

I think, as I have said, the Federal Government also has authority 
in this feld, but I think the States can also act. 

Senator Trrursonp. In other words, the 10th amendment to the 
Constitution provides that all powers not delegated to the National 
Government are reserved to the States and the people? 

Mr. Kennepy. That is correct. 

Senator Tirursonp. And since this power, the police power, has 
not been delegated to the National Government, therefore, it is reserved 
to the States, is it not? I think you are accurate in saying that it 
falls under the police power and since that power, as you well know 
has nevor been delegated to the National Government, it is reserved 
to the States. 

I want to commend you on saying that the authority, that is the 
police power—— 

Mr. Kennepy. Do you want me to go on, Senator? a 

Senator Tuursonp. I think you have answered the question quite 
well, Mr. Attorney General. . 

Mr. Kennepy. Senator, so that we get the record straight, there is 
authority for the States to take action in this field and I think as we 
pointed out some 80 States have taken action. That does not preclude, 
as I have said—though perhaps not here—the Federal Government 
also from taking action. . 

_ I think it is quite clear, as I said this morning under article I, sec- 
tion 8, and very possibly under the 14th amendment, that the Federal 
Government also has authority to take action in this feld, oe, 

Senator Tuurmonp. Mr. Attorney General, do you agree that the 
police power of the States and local governments is exclusive with 
them and the National Government has no general police power and 
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oe te. TRS oe oes De e ole 
granted te a the pe eects i i inms whi sine hie 
sary and proper: fo regulate.commerce with foreign nations, amon 
Mie eaveral States, at with the Indian tribes. a ce Ale 

What is your definition of the word “commerce” as it is used in this 
provision of the Constitution ? : 

Mr. Kennepy. Passage of goods either to or through foreign coun- 
tries and amongst the several States. 

Senator Tuursonp. Mr, Attorney General, although the power of 
Congress is supreme as to the delegation of power to ate com- 
merce among the several States, I am sure that you would agree that 
some area of authority was retained by the States as to solely intra- 
state commerce. : : 

Will you tell us the bounds by which you believe this reservation 
to the States is governe 

Mr, Kennepy. Well, I would be glad to present you a memo on that, 
Senator. It is based on a good number of Court decisions. I men- 
tioned some of them this morning. There are a number of others, I 
mentioned Wickard v. Filburn this morning and I mentioned an 

B case, Santa Cruz. 

There are @ number of others that indicate the extent to which the 
commerce clause extends from interpretac-ons of the Supreme Court 
decisions to the present time. 

I also furnished the committee a list of legislation, bills which have 
been passed by rar under the commerce clause. I would think 
that would be helpful. 

Senator Tirurstonp. Well, the question I asked was whether you 
will tell us the bounds by which you believe this reservation to the 
States is governed. | 

Mr. Kennepy. Well, I think that the States have a good deal of 
authority as long as it doesn’t interfere with the activities of the Fed- 
eral Government in this field. . 

Senator THurmonp. Mr. ee General, isn’t it just the reverse? 

We had States before we had a Union. The Colonies got together 
and wrote a Constitution. TI believe all of the States were represented 
at this meeting in Philadelphia in 1787, with the exception of Rhode 
Island, which I believe was under the control of radicals at that time. 

_ Mr, Kennepy. I might say, Senator, that Rhode Island’s ratifica- 
tion of the Constitution brought about the Constitution’s coming into 
being in the United States. So I think we all have a great debt to 
Rhode Island. 

Senator Corron. I haye to interrupt. | 

I think the Attorney General is mistaken. I claim that New Hamp- 
shire was the one. ; 

Mr. Kennepy. I believe the ninth State was Rhode Island. 

Senator Pastore. We were the 18th State and the only State that 
neyer ratified the prohibition amendment. 

Senator Corton. I want the oe General to look that up. ~ 

Senator Trurmonp. Mr, Attorney General, up until that meetin 


in Philadelphia, when the Constitution was written, and up until at 
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least nine States ratified that document, each State was the same as 
an independent republic or independent. nation. .They had all the 
powers of an independent nation. In fact, South Carolina had a 
president ; in fact we had two presidents. ; es 
believe you would agree that each State did have all the powers 
until the Constitution was ratified; wanid you NOG oes ke te ak 

Mr, Kennepy. Well, they. had gome arrangement between: them— 
when you talk about “all powers,” they didn’t have as many powers 
as they had before. They had more power than they had after the 
adoption of the Constitution. They had given up some of their 
authority and some of their power just prior to that time. But.I 
think that they had a good deal more power than they had after the 
adoption of the Constitution. ; . 

Senator Tuursronn, What authority had they given up, Mr. At- 
torney General? oe F 

Mr, Kennepy. Well, they had gotten together into a confederation- 
type arrangement which proved to be unsatisfactory and which was 
originally accepted and proved to be unacceptable. 

enator Tnurmonp. And it was not observed, was it? 

Mr, Kennepy. They had given up some of their powers. It had 
not been a satisfactory arrangement. And they went a step further 
and adopted the Constitution. ; 

Senator Tiurmonv. Now after the union, when the Constitution 
was written and ratified, the States wrote into article 1, section 8 
the fields of jurisdiction in which the Congress would operate, did 
they not? And then all other powers under the 10th amendment 
are resorved to the States or the people; are they not? .._ 

' Therefore, the States have all of the power that has not been dele- 
gated to the Union in the Constitution and the amendments adopted 
since then. 

Mr. Kennepy. I think that is correct. 

Senator Tuurmonp. Now, Mr. Attorney General, if the legislation 
now pending before us were enacted, would there be any remnants 
of State authority remaining? 

Mr. Kennepy. Yes. — 

Senator Tuurxonp. In the field in question? 

Mr. Kennepy. Yes. ; 

Senator Tuurmonp. Would you mind telling us just what authority 
would be att on this subject if this law is passed which you are 
proposing 

Mr, Kennepy. I think every State, such as California in my answer 
to Senator Engle, every State can still have a law that deals—prohibits 
discrimination, and there will not be aily inte ference with that. You 
cannot pass a law that requires discrimination, Senator. That would 
not be permitted. as 

Senator Tuurmonp. You do not think the Supreme Court would 
strike down those State Jaws as they did in the Steve Nelson case in 
Pennsylvania when the State had a law on sedition and the Supreme 
Court held when the Federal Government passed a law that the 
Federal Government prerpted the fiold on the subject # 

Mr. Kennepy. No, I don’t. Te re i = 
. Senator THurMoNbD. You do not think it will occur heref. 
ra Kenneoy. No. Asa matter of fact we have written it into the 
statnte. 
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Senator THurmuonp. Well, I believe that law which was authored 
by Mr. Smith in the House had written it in his statute, but it didn’t 
seem to have much effect before the Supreme Court. 

Mr. Kennepy (reading) : 

This act shall not preclude any individual State or local agency from pursuing 
any remedy that may be available under State or Federal law, including any 
State statute or ordinance requiring nondiscrimination in public establishments 
or accommodations. 

Senator Tuurseonp. In fact the language in question in the Velson 
case applied to all statutes under title 18 of the Code, didn’t it? It 
was struck down anyway, was it not? : 

Mr. Kennepy. It was written in a different way, Senator. 

Senator THursonp. You think this would have any more effect 
because you wrote it here? 

Mr, Kennepy.:No. I think there are precedents for this, Senator, 
and I think it is quite clear that State statutes—— 

Senator THursionp. Even if the State law—— 

Mr. Kennepy. Can I finish, Senator? 

I think it is quite clear from the way we have written this in, 
and from preceding legislation and decisions based on that legislation, 
ea the Suppers ourt would not interfere with the State’s activity in 
this field. 

Senator THurmonp. Assuming that the State and local laws did 
remain, the citizens who operate places of business would have no 
discretion, though; would they? 

Mr. Kennepy. In what way? 

Senator THurmoNnpD. As to whom they wished to sell or whom they 
wished to serve if this bill passes? 

Mr. Kennepy. No, they would have discretion. 

Senator THursMonp. All remnants of authority reserved to them and 
to the States, so to speak, to permit ‘them to do that, if the State 
wanted them to do that, would go out the window, would it not? 

Mr. Kennepy. As you pointed out earlier, Senator, if the Federal 
Government under the Constitution has the authority to deal with this 
subject—and they do have the a utOney to deal with this subject— 
they ould pass a law to deal with it; and that is what we are suggest- 
in one. 

Low an individual establishment can decide that they don’t want to 
serve someone} they can do that. The only thing we would preclude 
by this legislation would be discrimination. They cannot refuse if 
they are open to the general public, they could not refuse to serve an 
individual based purely on the fact that he was a Negro or not white, 
an Indian or Chinese or whatever it might be. 

Senator Toursonp. I think I had better clear the record about the 
authority. ; 

I personally don’t feel that this legislation is constitutional. Now 
if the theory upon which this legislation is predicated is valid, could 
not the National Government regulate and coerce every activity, 
ei State or individual, within the bounds of any and every 

tate 

Mr, Kennepy. I donot think so. 

Senator Tourmonp. Mr. Attorney General, how many States or 
local communities have statutes forbidding services in establishments 
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covered by this measure to a class of people solely because of their 
race, color, religion, or national origin ? 

Mr. Kennepy. How many States have what? 

Senator THurstonp. Or local communities have statutes forbidding 
services in establishments covered by this measure to a class of people 
solely because of their race, color, ornational origin? — 

Mr. Kennevy. Well, I put some of them in the record this morning, 
Senator. I said it was not complete. But some of them were put m 
the record this morning. 

Did you want a list beyond that? 

Senator THuursonp. If you have any others, I thought you might 
want. to add those to the record. 

I wanted to know approximately how many States. 

Mr. Kennepy. Well! some States—I think it varies. And the kinds 
of laws vary. But we have all that information. And that has been 
presented to the committee. 

Senator THursionp. Mr. Attorney General, in your view, what are 
the restraints placed upon Congress in its efforts to regulate interstate 
commerce? 

Mr. Kennepy. I think whatever legislation is passed and considered 
by Congress would have to have an effect on interstate matters. 

Senator Tuursonp. Aren't the first 10 amendments to the Constitu- 
tion specific restraints upon Congress power to regulate interstate 
commerce, as well as other powers granted in the body of the Con- 
stitution ? 

Mr. Kennepy. Yes, I would think generally; yes. 

Senator Tuursionp. Mr. Attorney General, are not these establish- 
ments which would be. regulated by this act private establishments, 
notwithstanding the fact that they are subject to State or local regu- 
lation under the police powers retained by its governing bodies? 

Mr. Kennepy. No. I don’t know whether you want short answers 
or long answers, Senator. 

eee THursonp. Well, if you wish to explain, feel free to ex- 
plain. . 
_ Mr. Kennepy. I don’t believe so. I think what we have suggested 
is that establishments which are open to the general public and which 
invite the general public, are covered: for that reason. 

Senator Tuurmonp. You have mentioned several actions on the 

part of the National Government which to a greater or lesser extent 
iave regulated privately owned businesses.. With the exception of 
the statute held unconstitutional in the Civil Rights Cases decided 
in 1883, has Congress ever invoked any of its powers to regulate the 
customer relationship of a business owner and individual citizen? 

Mr. Kennepy. Well, take oleomargarine, for example, I sup 
that certainly involves the customer relationship with the individual 
business, the fact that oleomargarine has to be labeled as such, and 
have a different shape than you would have for butter. I think the 
sale of Aspirin is another example. I think there are innumerable 
ones. ice. . ee - 
Senator Tuurstonb. Well, do you feel that that: would be an ap- 
plicable precedent forthislegislation? = ss, 

Mr. Kennepy. I think hat those ate Some precedents, — 

_ Senator, you posal ‘the Taft-Hattloy ‘Act that regulates the rela- 
tionship of employer and employee. You passed the Minimum Wage 
21-544—63—pt. 1-7 


See . tc 
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Act; you tell people how they can bargain with their employees. 
You passed a law that says they shall be permitted to join a union. 
These are very personal relationships in connection with your own 
employees | . 

think it’s quite clear in talking about a pat of butter, the Con- 
gress of the United States can decide about the color of the oleo- 
margarine; I think they can decide about not discriminating against 
people because they don’t happen to be the same color as you and I. 

enator TuurmMonb. You don’t feel there is a distinction between 
those cases which you cited and the proposal which you have sub- 
mitted here? | 

Mr, Kennepy. Well, I would be glad to hear from you what you 
think the distinction is. 

What. is it? I don’t see any, as far as power is concerned, Senator. 

Senator Trturmonp. You don’t see any distinction? 

Mr. Kennepy. Well, I would be glad to hear from you. 

Senator ‘THursonp. Well, I am asking the questions right now. 
I will be glad to give you my opinion later. If I felt it would do 
any good, I would stop right now. 

- You have said that you believe this 1883 case would be decided 
differently today upon the same set of facts if the National Govern- 
ment canndt legislate to require positive action and can only pre- 
vent some action under the terms of the 14th améndment, which is 
concerned solely with State action. How could the decision be any 
different today upon the same set of légal facts? 

Mr. Kennepy. First, because I think the country has changed in 
the last 80 years, as I mentioned this morning.’ I think, second, 
that there is a great deal more travel, and I think it is clear that, in 
my judgment, at least oné of the rivileges of citizenship is that we 
can travel from one part of the United States to another and not be 
interfered with. . 7 

And, third, I think there is far inore regulation of business by 
Government, including State governments, than there was 80 years 
ago; State governments are far more involved, Senator, in the op- 
erations of these public establishments than they were 80 years ago. 

So I think that it would be declared constitutional under the 14th 
amendment; that it would be action by the States, 

Senator TirurMonp. More accurately, would you say, instead of 
the country changing, the Stipreme Court has changed? 

r. Kennepy. Senator, I think the country is really moving along. 
I don’t want to be facetious, but I think we are a different country 
than we were 80 years ago. We happened to have a large group of 
Negroes and Indians and others who were being discriminated 
against. We fought the Civil War 100 years ago. We have made 
& great deal of progress; but a lot of individuals have not gotten their 
rights of citizenship yet. . . , 

In many of these areas they cannot change it themselves. They 
are not permitted to move and vote. They can’t move because they 
have not been permitted an adequate education. 7 . 

If the local government is not going to remedy it, it is incumbent 
upon the Federal Government to do so; and the Federal Govern- 
ment has, quite clearly, the authority. . " 

And I think we should mové, Senator, not stand still, 
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Mr. Kennepy. I think we have,a responsibility, Senator, and I 
think it has been clear from the Supreme Court decision we have a 
responsibility to make sure, and insure, that every individual has his 
constitutional rights in education. ie 

Senator Ti1urmonb. Well, Mr. Attorney General, if the National 
Government—the Federal Government—should go into these fields 
of activity which are now reserved to the States, wouldn’t it be bet- 
ter to follow the manner provided in the Constitution, one of the two 
ways provided in the Constitution, and amend the Constitution rather 
than to pass a law that would abrogate and usurp the Constitution 
and the rights of the States? 

Mr. Kennepy. I don’t think it does that, Senator. 

Senator THurstonp. Then Phe think, because the country is chang- 
ing, that we should make the Constitution flexible and change with it? 

Mr. Kennepy. I don’t think the Constitution—— oe 

Senator, I think that is one of the outstanding qualifications, or 
one of the things that is so outstanding about the Constitution; that 
it was viable for interpretation at the time of the war of 1812; it was 
viable at the time of the Civil War; that it was a viable, meaningful 
document uEing the difficult economic times of the Inst part of. the 
19th century. Wo have had revolutions here. We have had all these 
other difticulties and problems. It has gone through two World Wars 
and still it isa viable and meaningful document. 

When you talk about the Constitution and say it means so much, 
it is the fact it doesn’t mean something in 1783 but it means some- 
thing in 1963. | er 

I mean you didn’t have al ipnaes you didn’t. have automobiles, you 
didn’t have many of these other things that you have at the present 
time. 
We are a different country, Senator, than we were 180 years ago. 
Senator THursonp. And because the country is changed do you 
now feel the Constitution is outmoded? | 

Mr. Kennepy. Nota bit,Senator. Idon’t; nota bit. 

Senator Tirursronp. Well, then, shouldn’t we observe it and amend 
it in the way as provided in the Constitution, and not propose Con- 
gress to do things where they lack authority? bas 

Mr. Kennepy. I think that is correct, Senator. I couldn’t agree 
with you more. ae =. 

Senator Tuursronp. So you want to withdraw this bill, do you? - 

Mr, Attorney General, what restraint upon the actions of Congress 
as to its general authority granted in the commerce clause do the 
provisions of the fifth amendment contain? | fet oes 

Mr. Kenenpy. Well, that an individua) will not be deprived of due 
process of law. I think that has the most major bearin ei. ; a 

Senator THursmonp. No person shall be deprived of life, liberty, or 
property without due process of Jaw. oe 

Mr. Kennepy. Right. - ! a are 

Senator Trursronp. Would not this measure place the owner of an 
oa et subject to its provisions into the category of a public 
servant 


t 
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Mr. Kennepy. Iam sorry. You will have to come again, sir. 

. Senator Tuurmonb. Would not this meastire that you are propositig 
here place the owner of an establishment subject to its provisions itito 
the category of a public servant? . 

Mr. Kennepy. No; I don’t believe so. 

' Senator TxHursonp. Do you think it is wrong if I ran a boarding 
house or restaurant, and wanted to cater to college students only, that 
I should be forced to take other people? 

Mr. Kennepy. No; you could cater to college students exclusively. 

Senator THursonb. Then would this bill do that ? 

Mr. Kennepy. No; it would not. 

Senator THurmonp. Where would be your breaking point? What 
number or what figures would determine when it applies and when it 
does not ? 

Mr. Kennepy. It would not. There would be no problem about it. 
There is no figure. : 

Senator Tuurmonp. Suppose I ran a restaurant in a university town 
and wanted to cater to college students only, and no one else. Under 
this bill would I be forced to take others? 

Mr. Kennepy. No; I think you would make it quite clear that you 
were catering to college students; that is all you would have to take. 

Senator Tuurmonp. Suppose I owned a restaurant and wanted to 
cater to redheaded secretaries? . 

Mr. Kennepy. I think if you wanted to make it quite clear that you 
wanted to cater only to redheaded secretaries, I suppose they would 
want to inquire as to why you would want to do that, Senator. 

Senator TrHurmonp. Would you repeat that? 

Mr. Kennepy. Excuse mie, sir. 

‘Senator THurmonp. I didn't hear the last statement. 

Mr. Kennepy. You want me to repeat that? I answered the 

question. 
Senator Th1urstonp. I didn’t hear you answer, sir. You are talking 
rather low. 

You don’t remember what you said ? 

Mr. Kennepy. We can let the secretary read it back. 

Nba on the official reporter read from the record as requested. ) 

enator THurMonp. Would a person have to give a reason as to 
why he would want to cater to any particular group of people? 

Mr. Kunnepy. I say, Senator, I'don’t know that that is going to 
arise, really, about somebody catering to redheaded secretaries. 

Senator ‘Tirursonp. I just use that as an example. 

Mr. Kennepy. I would be glad to discuss any meaningful example 
with you, Senator. 

Senator Tuuruonv. You think a person ought to be forced to take, 
to serve anybody that wants to come in, whether he wants to or not. 
Mr. Kennepy. No. Now, Senator, I don’t agree on that. 
‘Senator Tixtrmonp. Sup; @ man came in with overalls and 
grease all over his shoes and his clothes and you felt that you didn’t 

care to serve him, under this bill would you have to serve him? 

Mr. Kennepy. No; you would not. oa _ 

Senator TuHursonp. How would you exclude him, on what 
grounds?” . ; 
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Mr. Krennepy. Because he had overalls and you didn’t want him 
in and he had mud on his shoes and you thought you didn’t want to 
serve him, 

Senator T1rurmonp. Suppose he was a Negro? 

Mr. Kennepy. Well still he had overalls. 

Senator Tuurstonp. You say I can’t exclude him on account of 
his race. Who would make that decision if he was a Negro and had 
grease all over his clothes and the owner says well, I want to exclude 
you, I can’t take you because you are dirty and greasy and you will 
iurt my patronage. He says] ama Negro. You can’t turn me down 
on my race. ; 

Mr. Kennepy, But he is not being turned down on his race, is he 
Senator? 

Senator TnurMmonp. That is what the owner says, he is not turnin 
him down on his race but the Negro says he is. Then who would 
make the decision ? 

Mr. Kennepy. I think it would be quite easy, Senator. You would 
find out whether that particular establishment would eater to Ne- 
groes, what the history was, what the background was. 

Senator Trurstonp. But a case like that could go into court and 
force the operator of that restaurant to go into a law suit. 

Mr. Kennepy. And the worst thing that could possibly happen to 
him is that. he would have to accept Negroes, That is the worst thing 
that can happen. , . a 

Senator Tuurssonp. The point I am getting at, if the Negro claims 
he is turned down because of his race, the owner of the establishment 
claims he was turned down for other reasons, whose opinions would 
prevail or would he be forced to-go into court in such a case? 

Mr. Kennepy. First, Senator, you try to get into mediation serv- 
ice that we hope to have established and which Senator Engle men- 
tioned, and we hope to get the matter resolved there. Ultiraately, it 
is possible, it would go to court and the court would decide. But 
the worst that could possibly happen is that the establishment would 
have to serve Negroes. That is the worst thing that can happen, I 
agree that it can come to court; that is possible. But the worst thing 
that can happen is that they would have to start serving Negroes. 

nee you establish quite clearly that the individual had overalls 
and mud on his shoes, and you don’t want him in your establishment, 
I think the individual would be thrown out of court. 

Senator T1urstonp. But the owner of the establishment could be 
thrown into court. ; 

Mr. Kennepy. Thrown intocourt? | 

Senator Tiurstonp, That is right, he would have to defend a case, 
wouldn't he? 

Mr. Kennepy. To goto court? . 

Senator Tuursonp. Mr. Attorney General, the Supreme Court in 
United States v. Dickenson, 331 U.S. 745, has held that property is 
takon within the meaning of the Constitution when inroads are made 
upon the owner’s use of it to an extent that as between private parti 
a servitude has been acquired either by agreement or in the course 0 
time. What effect would this decision have upon a case brought under 
the provisions of this act ? 


94 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


Mr. Krennepy. I don’t think it would have any, Senator. 

‘Senator Tirurssonp. I would like to read from the decision in a 
recent case, Peterson v. City of Greenville. This is from the concur- 
ring opinion of Mr. Justice Harlan and I quoie: 

Freedom of the individual to choose his associates or his neighbors, to use and 
dispose of his property as he sees fit, to be irrational, arbitrary, capricious, even 
unjust in his personal relations are things all entitled to a large measure of proe- 
tection from governmental interference. 

What do you think of his views of this subject ? 

Mr. Kennepy. Well, as I remember that, isn’t that a dissenting 
opinion in that case? It is a dissenting opinion. 

Senator Tirurstonp. Well, I believe he concurred in the result but 
there were his words in opinion—— 

Mr. Kennepy. Maybe we could straighten it out in the record. I 
believe he dissented in that particular case. 

Senor Tuursonp. In either case what do you think about his 
words 

Mr. Kennepy. I think I probably—might express it somewhat 
differently. 

Senator Trurmonn. How is that? 

Mr. Kennepy. I might express it somewhat differently. I have 
great respect for Justice Harlan. 
aces Truruonp. Well, do you agree with him when he says 

at: ' 


Freedom of the tndlvidual to choose his associates or his neighbors,—_— 


Mr. Kennepy. I agree with that. 
Senator Trvexonn (continuing) : 


to use and dispose of his property as he sees fit——- 


Mr. Kennenpy. Yes, there are certain limitations on that as you 
know, Senator. For instance, there is certain property that you can’t 
dispose of as you see fit, There are a lot of laws on the books at the 
present. time dealing with that. 

Senator Tirursronp. Well, if he owns the property and has the 
right to dispose of it, you think he ought? 

Mr. Krennepy. But the Federal Government restricts that to some 
extent, as you know. 

Senator Tnursonp. How is that? 

Mr. Kennepy. The Federal Government. restricts that. to some ex- 
tent. There is legislation now on the books that governs the operation 
of one’s personal property. 

Senator Trurmonp. And he goes on and says 

Mr. Kennepy. It is quite extensive, as you know, whether it is the 
Clayton Act or the Sherman Act, or any of the other laws we have 
discussed. 

Senator Tirturmonp. He goes on and says: 

He has the right to be irrational, arbitrary, capricious, even unjust in his 
personal relations, are things all entitled to a large measure to protection from 
governmental interference. 

Mr. Kennepy. I think all of those things are true as long as it does 
not. hurt someone else, Senator. 

Senator TrrurmMonn. As long as it dcesn’t hurt someone else? 
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Mr. Kennepy. Yes; I think that obviotsly has a limitation on your 
use of property, the effect. it is going to have.on your neighbors and 
friends, neighbors and associates and the general public. 

Senator Tuurmonp. Mr. Attorney General, isn’t it true that all 
of the acts of Congress based on the commerce clause which you have 
mentioned in your statement were primarily designed to regulate 
economic affairs of life and that the basic purpose of this bill is to 
regulate moral and social affairs? a 2 

{r, Kennepy. Well, Senator, let me say this: I think that the 
discrimination that is taking place at the po time is having a 
very adverse effect.on our economy. So I think that it is quite clear 
that under the commerce clause even if it was just on that aspect 
and even if you get away from the moral aspect—I think it is quite 
clear that this kind of discrimination has an adverse effect on the 
economy. I-think all you have to do is look at some of the southern 
communities at the present. time and the difficult time that they are 
having, aos, As 

Senator Tuunrstonp. And you would base this bill en the economic 
features rather than the social and moral aspect ? ; 

Mr. Kennepy. I think the other is an extremely impdrtant aspect 
of it that we should keep in mind. Ds ats 

Senator Tuursonp. Mr. Attorney General], the most notable at- 
tempt on the part. of the National Government. to dictate morals to 
the country was the 18th amendment, and laws passed pursuant to 
that amendment. Do you have any particular reason for believin 
A this attempt will meet with any more success than that disma 

ailure 

Mr, Kennepy. I don’t understand that question. I think this law, 
if it is passed by Congress, will have a very major advantageous effect 
on the United States and that it will be held constitutional by the 
Supreme Court. 

Senator Tuurmonp. In ample words, the people of the country 
did not favor the 18th amendment which is an attempt to dictate 
morals, public opinion rose up and it was Bet era Do you think that 
this bill here, if public opimien rises up would have the same effect? 

Mr. Kennepy. I think I have answered the question. I think it 
has an effect on the economy at the present time and I think that this 
bill if it is passed would be supported by the vast majority of Ameri- 
can people. You have more than 30 States covering two-thirds of 
the American people at the present time that have laws at the local 
level similar to the one that we are suggesting at the Federal level. 
So I think this is already supported by the vast majority of American 
people. I do not think it is comparable to the 18th amendment. 

Senator THurstonp. I would like to read you a copy of_a letter 
which appeared on the front page of the Nashville Banner on Wednes- 
day, June 26, This letter is eddressed to the local chairman and secre- 
taries of lodges 215, 648, 720, 774, and 922 and is from Mr. O, B. Gen- 
try, the general chairman of the Brotherhood of Railroad Trainmen 
and reads as follows: “It Is Not the Hiring of Negroes, but the Way 
the Government Is Going About, It.” 

As I stated, it is dated June 21, 1963. 

Dear Sig8 AND BroTHens: All the general chairmen on the L. & N. Railroad 


were called to the director of personnel’s office on June 20, 1963, for a conference. 
We did not know for what purpose we were called, but we were informed soon 
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rea arriving that the reason wags the Negro problem that Is facing everyone 
today. 

The U.S. Government calted the L, & N. Railroad and told them to have a 
representative in Washington on a certain date to discuss discrimination among 
the Negro employees on the railroad. A Negro porter from Etowah, Tenn., and a 
Negro laborer from Louisville shops wrote to Washington that they were being 
discriminated against. The officials in Washington told them In no uncertain 
terms that mail contracts, TVA coa] contracts, or any other business that the 
Government bad a hand in would be withdrawn from the railroads that did not 
comply with the Government’s wishes in this matter. 

The railroad officials stated the Government representatlves were very posi- 
tive in their statements that there was not to be any discrim!natluon shown to 
any employees. If there is an opening for 10 switchmen, the Negro organizations 
would send 10 of the best qualified college graduates to take the examination 
for these jobs, and maybe 80 white men applied for them too, the 10 men making 
the highest score would be employed, and chances are the company would have 
to. hire all 10 Negroes and no whites. Ifa position comes up for bid and a Negro 
wants to try and qualify for it, even if he holds no senfority in this particular 
craft, he must be given a chance to qualify for it and the company must post on 
bulletin boards at all places so it can be seen by the eniployees. 

The Government told the railroad to sign an agreement with the unions, and 
tell the unions that they would be expected to show no discrimination. The rail- 
road told them that they did not tell the unions what to do and the Govern- 
ment answered, you tell them anyway and we will take it from there. The rall- 
roads stated that they had to go by the Railway Labor Act in dealing with tho 
unfons, and the Government advised them that had no bearing on this case and 
they would change anything that did not conform to this Negro program. 

‘they tuld the railroad to promote the Negro firemen on the Pensacola Divi- 
sion, and to promote all other Negro employees that stood for promotion In any 
craft, If he made appileation for it. Et will wark Hke this: If a Negro porter 
in Louisville mukes applicution for a switchman Jn Atlanta, and passes the exami: 
nation with the highest score, he must be employed tn this capacity. 

If a Negro is not employed after he has qualified for a job, a very detailed 
reason must be given and, If a good reason ts not given, then somebody is jn 
trouhle, ; 

The director of personnel made the statement that in the lodges if a Negro 
is to be taken Jn and a vote comes to take. him in, and a Back ball is dropped, 
it will have to have n hole bored fn [t and an explanation on paper put fn this 
hole In the black ball as to why he is not belng taken in the lodge. 

Brothers, this is a very serious thing that ia facing us now. It is not the 
hiring of the Negroes, but the way the Government is going about ft. Ther 
have not mentioned taking our sentority and giving it.to the Negro yet, but 
this could be in the nenr future, the way things are eolng at the noment, 

The railroad ts required to make 10-day reports on this to show what progress 
is belng made tn the hiring of Negro employees. The I.. & N. [gs the first rail- 
road to be subjected to this, but this was brought abont by these two employees 
making a protest to Washington. The Government has a meeting called for 
uext month in St. Lonts and has invited all railroads ond seme labor tenders 
to'digcuss this problem fn detalt. 

The Government stated all facilities such as washrooms, drinking fountains, 
eating places or any facility must not be segregated In any way. Al) sentority 
rosters must not show whether colored or white, and anything that shows a 
distinction between white or colored must be elfminated. 

Me. Scholl made the statement that In the past he had been on one siile of 
the hargnining table and unton representatives on the other. But it looks Ike 
it is coming to where union and company will be together on one side of the 
table and the U.S. Government on the other side. 

T hope after you have read this, all of you will realize what ts facing you 
in your working conditions In the future, and TI am afraid this fs only the 
beginning. Tf trust ench of you will think this matter over and not try ta do 
anything that will cause trouble, because the Government is backing them and 
willl continue to do so fn the future, and they have the advantage as long as 
the present situation extsts. 2 é 

Fraternally yours, 
O. B. Gentry, 
General Chairman, BRT. 
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Mr. Attorney General, whoover the Government officials are who 
were involved in this, it is clear that they wore demanding that the 
railroad management and labor violate the provisions of tho Railway 
Tabor Act, thereby endangering the seniority rights and tho job se- 
curity of thousands of railway employees. ; ; 

Did the Department of Justice have SDS ENE to do with this, or 
was it sololy an act of the Department of Labor? 

Mr. Kennepy. Senator, 1 don’t even know if you know that those 
facts areaceurate. Do you know if those facts ure accurate? 

Senator Tuunrstonp. Iam not familiar with it. This came out in 
the elle If it is inaccurate, I would like for you to say so. 

Mr <ennepy. I don’t know. TF never heard about that before. I 
don’t know whether anybody can tell from that. We don’t know 
what conversations somebody—— 

Senator Trurstonn. We will put it this way then. If these facts 
are accurate, did the Department of Justice have anything to do with 
it, or was it solely the act of iho Department of Labor? 

Mr. Kenneny. Senator, as I said. I never heard of it up until the 
time that you read it hore and put it in the public record. I would 
think that it would be quito simple to find out who this man is who 
wrote the letter and find out what is the basis of making such state- 
ments. Ho talks about the Government. I don’t know who that 
might refer to. 

Senator TirurMonp. I have read tho entire letter. Would you care 
to look into this and supply the answer for the record if you find that 
this letter is accurate! 

Mr. Kennepy. I will bo glad to do—. 

Senator Tnurmonp. And tell us whether the Department of Justice 
or the Department of Labor was responsible for it, or if not who was 
responsible, 

Mr. Kennepy. First wo have to establish whether the facts are ac- 
curate. They are telling stories, writing a story there which is second, 
third, fourth, fifth hand. It is written so I think that probably in 
fairness to everybody involved, that you probably want to try to estab- 
lish the facts. 

If you want to establish tho facts, I will be glad to establish the facts 
for you, Senator. 

Senator Tuurstonp. I would appreciate it if you would look into it 
and supply the answer for the record. This letter is signed by O. B. 
Gentry, and it is vory clear who he is. He is the genoral chairman of 
the Brotherhood of Railroad Trainmen. 

Mr. Attorney General, do you not think—— 

The Cuarrman. As I understand it, the Attornoy General is going 
torun this down. 

Mr. Kennepy. It has nothing to do with us, but I would be glad to 
look into it. 

Tho Cratrman. He had nothing to do with it. 

Mr. Kennepy. I had nothing to do with it. I never heard of it. 
I will try to get Mr. Gentry on the phone and find out who he had 
all theso conversations with. I will be glad to do that and furnish 
amomo. This is not something we are involved in. 

Senator Pastore, Mr. Chairman, a point of order. 
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Is this going to he something betweon, the Attorney General ronder- 
ing the courtesy to the distinguished Senator from South Carolina, 
or is this.to be made part of the record? I think if it is to be made 
part of the record it ought to be up to the committees to determine. 

The Ciiairmwan. I think this is a matter of courtesy of the Attorney 
General. iro 

Mr, Kennepy. I will submit it to the committee and they can do 
what they wish. 

Subsequently, the Attorney Cieneral supplied the following infor- 


mation: 

OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., July 19, 1963. 
Hon. WARREN G. MAGNUSON, 

Chairman, Scnate Conimittce on Commerce, 
U.S. Senate, Washington, D.C. 


Dear Mr. CuHairMAN: On July 1, 1963. I testified before the Senate Committee 
on Commerce In support of S. 1732, a bill to eliminate diserlmination In public 
Accommodations affecting interstate commerce. 

In the course of. my testimony, Senator Thurmond read Into the record a 
letter [deutified as having been written by Mr. O. BR. Gentry, general chairman 
of the Brotherhood of Railroad Trainmen, and printed on the front page of 
the Nashville Banner on Wednesday, June 26, 1963. . 

The text of this letter catf be found at pages 142-1415, volume 1, transcript of 
proceedings for that date. Essentlally, the letter expresses the writer's dissatis- 
factlon with efforts of the “Government” to deal with the problem of raclat 
discrimination among employees of the I. & N. Ratltrord. 

At the conclusion of his reading, Senator Thurmond asked if the Department 
of Justice had anything to do with the activities described {n the letter or if 
they were solely the acts of the Department of Labor. I stated, at that time. 
that the letter had nothing to do with the Department of Justice but that I 
would be glad to look into the basis of the statements made and submit {nfor- 
mation concerning it to the committee, 

In response to our inquiry to the President's Cominittce on Equal Employ- 
nent Opportunity, the enclosed letter from-Hobart Taylor, Jr., Executive Vice 
Chairman of the Committee, was received. Since this letter answers the specific 
questions ralsed by Senator Thurmond and goes into the matter In some detafl, 
I am transmitting it directly to your committee. 

At your request, I shall be glad to supply any additional information which 
night de of assistance to you or to the committec. 

Sincerely, 
“Rorert F. KENNEY, 
Attorney Genera}, 


Tire PAUSINENT'S CoM MITTEE ON EQuat. EStproyMENT OPPORTUNITY, 
Washington, D.C., July 12, 1963. 
Hon. Ronert BF, KExNeny, 
The Attorney Gencral, Depariment of Juatice, 
Washington, D.C. ; : 

Drar Mr. Attorney Genxrair: We have received four complaints of racial 
discrimination $n upgrading and promotion against Loulsville & Nashville 
facilities In Loulaville, Nashville, and Knoxville. All involved terminal opera- 
tlons of the company and in each ease the unfon Involved was the Brotherhood 
of Railway Clerks. : 

The first complaint received, that of Mr. Charlos Baker against the company's 
Loulsville terminal, was Investigated by General Services Administration. Mr. 
Baker was prompted to file his comp'aint by the Loulsville Urban League. 

Reoneral Servicer Administratian’s renort of Investigation, received on Noveim- 
ber 28 1982. developed the following facts which. with minor dlfferences hold 
true for conditions at the other 1. & N. terminals complained of: 

1, The collective hargainine agreement between company and union pro- 
vides for three separate seniority groups. Astensthiv, separation {< based 
unon function: Groun-t-covers clerical vositlans: ¢reun % covers nonelerical 
office positions: group 3 covers Inaborers, baggage handlers ete. Sentority 
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accrues from the first day worked fn a group, and an employee may establish 
and retain concurrent senfority In any or all groups. , : 

2. Upon hire, Negro applicants, regardless of qualifications, have been placed 
In group 3. White employees are placed upon hire in whatever group their 
services are needed, generally groups 1 and 2, but in some cases group 8. 

8. White employees placed originally in group 8 have always been able to gain 
promotion to groups 1 and 2 as vacancies occurred. No Negro employee has 
ever been able to galn such promotion. Under the collective bargaining agree- 
ment, promotion from one group to another is solely a matter of company 
prerogative. Bidding rights, based upon senlority, extend only to jobs in the 
group In which sentority is held. In recent years, an additional factor has been 
added. In many locations the company has interviewed white applicants, ascer- 
tained their clerical ability, hired them, placed them In group 1 for senlority 
purposes, but detailed them for work In group 8 This has hed the effect of giv- 
ing these Individuals senlority in both groups. When clerical vacancies oc- 
curred In group 1, these men would bid on the open jobs. 

4. The existing rystem has resulted in many white employees maintaining 
sentority In all three groups, extremely useful at time of layoff since such an 
employce could exercise sentority to “bump” less senior émployees In all three 
groups. Negro employees, limited to group 3, do not have this opportunity. 
porter group 3 jobs are the most arduous and pay less than those in groups 

and 2. 

5. Over and above the central Issue as outlined above, GSA’s investigation 
showed that the company was generally in noncomplilance in other respects, 
including: 

(a): Fallure to establish a policy of equal employment opportunity. 
(3) Maintenance of racially separate facilities. 
(c) Maintenance of racially coded preemployment and postemployment 


orms. 
(a) Fallure to post equal employment opportunity posters or forins 38. 

Based upon the above Information, the company was determined to be {n 
norcomplance and GSA was requested to take necessary actlon to resolve the 
complaint and to bring the company Into compliance. This request, dated De- 
cember 10, 1962, required completed actlon by February 10, 1963. , 

On September 26, 1962, and January 1, 1968, complaints against the company’s 
facilities in Nashville and in Etowah (Knoxville district) were received and 
transmitted to Post Office Department. 

Investigative reports concerning the above cases received January 18, and 
April 11, 1963, disclosed facts almost fdentical with those reported by GSA. 
Post Office stated, however, that it had no jurisdiction to act In this matter and 
requested that it be referred to the National Labor Relations Board. After 
consultation with counsel, Post Office was directed on May 1, 1963, to require 
neeon to resolve the outstandiug complaints and to bring the company into com- 
pitance. ' 

On March 15, 1968, GSA reported that it had been carrylug on correspondence 
with the company and submitted a copy of a company reply to its requests In 
which both legal arguments and denials of discrimination were presented. GSA 
replied to the company on May 1, requesting Immediate corrective action within 
15 days, reiterating a previous offer to confer with company representatives. 
Concurrent with GSA’s request, Post Office Department advised the company of 
ihe necessity for corrective action and resolution of outstanding complalpts. 

On May 14, the company repiled to GSA accepting ite offer to confer, and 
suggesting that, In view of Post Office’a inter-et, a jolut conference be held. 

GSA forwarded the company’s reply, «> .--.lng that in view of the joint 
nature of the conference, Committ< repre satailves be present to coordinate 
the negotlations 

This was agreed to and a date of June 10, 1963, was set for the meeting. 
Preliminary to the meeting, conferences were held with representatives of both 
agencies to familiarize both with common Issues to be discussed. 

One June 10, 1963, the nieeting was held in the Committee's offices. Staff 
representatives John Rayburn and Rovert Nagle were present, as well as Messrs. 
Hannah and Rosenfeld of Post Office and General Services Administration, 
respectively. The company was represented by staff representatives, Mr. J. O, 
Sullivan of its personnel division, and Mr. H. G. Breets of the office of its 
counsel. These representatives were empowered to speak for the corporation. 

After preliminary discussion, the tone of the meeting was sel, based upon the 
inutual understanding that the company's noncompliance was an accepted fact. 
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Thereafter, discussion centered upon actlon necessary to correct the existing 
situation, Commitments wero asked for and given, which covered the two basic 
areas of resolution of individual complaints and affirmative compliance action. 

The company stated that la Its estimation It could comply with the Executive 
order within the framework of its existing collective bargaining agreements. 
It agreed to undertake to evaluate the qualifications of tts Negro employees 
previously restricted to all or predominately Negro sentority groupings, and 
when vacancies occurred, to give these employees active consideration for 
promotion according to their qualifications. In the past when vacancies occurred 
In all-white groups, the company hired additional white persons to Hill the jobs. 
it agreed to give active consideration to promotion of the complaluants to 
vacaneles in groups 1 or 2 if thetr qualifications permitted. As a practical 
matter, an attrition-caused vacancy In a given group always results {n an open- 
ing in the entry classification since, when a vacancy occurs, successively lower 
job incumbents move up one step. 

The company was told that upon receipt of firm commitments for action ti 

resulve the outstanding complaints, those complaints would be closed. Actlon 
aud commitments for compHance action would be expected; however, following 
closure of the individual complaints, the company’s relationship would be con- 
fined to one Government agency, the predominant Interest ageucy, probably Post 
omee Department (Post Office has since been assigned PIA and the company 
notified). 
’ ‘The company was aware that the Brotherhood of Clerks and other interna- 
tlonals with which tt deals maintain segregated tocals or exclude Negroes from 
membership. It was pointed out that this was not in accordance with the 
principles of the Executive order and that the company would be expected to 
extend its good offices in this area to ald in correction of these conditions. The 
company was apprised of the fact that if the conditions remained unresolved it 
was obliged to so certify to the committee in Aling Its compliance reports. 

During tHe negotiatlona, the company expressed an interest fn farther {n- 
formation cfncerning equal employment opportunity and stated that {t needed 
assistance If bettering its understanding of the program. As a result, a tenta- 
tive Invitation was extended for compiny officiale to attend a reglonal confer: 
ence in St. Loufs held on June 25. This invitatlon was later formalized, and 
representatives of I. & N. were in attendance with several hundred representa- 
tives of Industry, (ncluding many railronds, at the regional conference of bust- 
ness and labor addressed by the Vice President and Secretary of Labor. 

At the close of the meeting, the company agreed to undertake study of Its 
operations and all action possible and to report its program and progress by 
July 10, 1963. 7 

On June 27, 1963, company representatives, Messrs. Scholl and Sullivan, 
calfet John Rayburn and reported that a letter from a union representative had 
been reprinted in a Nashville newspaper. 

Subsequent telephone conversations have been held on July 8 and on July 9. 
As a result of these conversations, the company has forwarded coples of ad- 
dittonal newspaper articles. 

The company has reported In these conversations that its' program has been 
moving smoothly; In fact it appears quite surprised with the acceptance ft has 
encountered among its personnel. Mr. Sullivan, of the company’s personnel 
divisfon, haa yolunteered that the publicity was unfortunate, misleading, and 
regretted both by the company and the union offictal who wrote the letter. 

He reports also that the Brotherhvod of Clerks held its International con- 
vention late last month and that the matter of merger of segregated locals wag 
a central topic of discussion. Labor Haison section and John Rayburn took 
this matter up with clvil rights division of AFI-CIO Immediately after the 
June 10 negotiations. BRorle Shishkin notified the International president, Mr. 
Harrison, and requested action to merge locals dealing with I. & N., Atlanta 
Terminal Co., Houston Belt & Terminal Co., and Jacksonville Terminal Co. The 
International fs a signatory tothe progeam for fair practices and as such has 
pledged to elimtnate racially separate locals wherever they exist, 

The company’s report of action and progress was received July 9, 1963. It 
reports mectings with the chiefs of all divistons, with heads of both operating 
and nonoperating unions, and the first of meetings with area superintendents. 
Meetings have been held at lower levels in Louisville and will be continued 
throughout the system. It has forwarded forms 38 to al! unlons and wilt post 
same at all appropriate areas. It has also reported that as vn result of news- 
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paper publicity there has been a decided Increase in the nutnbera of Negroes 
applying for positions In the various divisions. : : 

The report does not, contrary to ex tlone, formalize the verbal commit- 
ments given in the meeting of June 19, nor does it specify actlon or commit- 
ments to resolve the individual complaints, so the matter remains pending. We 
have every confidence, however, that all questions will be harmoniously and 
appropriately resolved, because of the cooperntive attitude aud viewpoint both 
of the company and the union, 

Sincerely yours, 


Honart Tayior, Jr., 
Eeecutive Vice Chairman. 


Tho Cuatruan. The committees can decide what they want to do. 

Senator Tnurstonn. Do you not think this is 9 proper area of in- 
vestigation if you find there is merit in this letter, for the Depart- 
ment of Justice, when some Government official demands a viola- 
tion of the Railway Labor Act? 

Mr. Krnnevy. Any violation of Federal Inw should be investi- 
gated by the Department. ae 

Senator Tuursonp. I presume if these facts as contained in this 
letter by Mr, Gentry are true, then, that the Department of Justice 
would investigate and take steps to punish the guilty parties? 

Mr. Kennepy. Senator, I think it is slightly unfair, wouldn’t you 
agree, until we have established tho facts, to start announcing that 
the Department of Justice is going to investigate something, until 
wo find out what the facts are. This is hearsay on hearsay on hear- 
say. And, this isa public hearing. nets, ws 5s 

To announce that the Federal Government, the Department of 
Justice, is going to start to investigate, until we'sstablish the facts— 
why don’t wo establish what the facts av and if you want mé back— 
I wold say, as a general proposition, Senator, I assure.you if there 
is n violation of Federal law, we will spusstigate it. = 

Senator THursonpd. And. if the facts in this letter are correct, it 
would be a violation of Federal law; wouldits ot? (°° ' 

Mr. Kennepy. I don’t know that, Senator. 

Senator Tnurmonp. Under the facts I read you? 

Mr, Kennepy. I don't know. that; perhaps they would be. 

Senator Tnurmonn. There is <aeon in your mind as to whether 
they violate the Railway Labor Act: os 

Mr. Kennroy, Ihaven't read the act for sometime. | ae 

Senator Tirursonp. In which the people have seniority rights and 
job security ? 

Mr. Kennrpy. I would have to look at the act. I would be glad 
to do that. I haven’t read the Railway Labor Act lately. 

Senator Trursronp. I am not trying to embarrass you. I ami’ not 
trying to get Ne ‘to say anything you don’t want to. I am simply 
saying that if the facts contained—if the informiation contained in 
this letter is accurate, then I presume you, as Attorney General, 
would wish to investigate and take steps; would you not? oe 

Mr. Kennepy. I thinkI said what I will do. . 
» Senator THukswonp. And what is that? ‘. ae 

‘Mr. Kennepy. ‘I am going t6 look and determine whether the facts 
areaccurate. And I am going to give a report to the committes on all 
of the facts that we uncover. - ee a 

Senator THturmonv. And if you find that someorie has.violated the 

law, you wouldn’t hesitatetotakestepsto—— —= - : 3 wed 


¢ 
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Mr. Kennepy, No, Senator. Isaid that I believe. 

Senator Tuurmonp. Now, Mr. Attorney General, I would like to 
read you an article which appeared in the New York Times on May 
21, 1963, entitled, “Better Rights for Negro Urged.” 


+ CLEVELAND, May 20.—Negroes need more than equal rights, the leader of the 
Natlonal Urban League said here today. Negroes, he said, need to adopt a “«lra- 
matic demand for compensation.” They need better schools, better teackers, 
better social workers, not just “equal” ones, declared Whitney M. Young, Jr., 
executive director of the league. 

Mr. Young spoke at a discussion of civil rights at a session of the 00th annual 
national conference on social welfare. Another panel member, Roy Wilkins, exec- 
utive director of the National Assoclation for the Advancement of Colored 

eople, sald: 

“The Negro wants more than a chance, because he’s been held back so long.” 


TWO GOALS PRESSED 


Mr. Young in his remarks and in a subsequent {nterview, what he called 
“compensatory activity” as one of two major aims for progress [n civil rights 
for Negroes—and whites. 

He compared the situation of the Negro with that of the veteran who was given 
preferential job treatment because he had lost 4 years out of the labor market 
during World War II. The Negro, he sald, has lost 300 years of opportunity. 

“Industry must employ Negroes because they are Negroes,” he sald. 

The other goal should be the white man’s realization that integration fn school 
and neighborhoods is not a problem but an opportunity, Mr. Young said. Pco- 
ple, he continued, must prepare to live in the world of reality, understanding 
that only Insecure persons surround themselves with sameness and demand all- 
white neighborhoods and schools as status symbols, 

Mr. Young criticized the seeming inability of the white community to use Negro 
talent and leadership. 

The President, he sald, called in white advisera during the recent Birmingham 
crisis without consulting, say, a Whitney Young. 

Mr. Young characterized the settlement in Birmingham as a failure. A mere 
absence of confilct where the Negro people have suffered so much fs not a victory. 


he said. 
Mr. Wilkins, also commenting on the Birmingham situation, of the struggle. 


“What the Negro in Alabama wants Is some of that power so he can get the foot 
off his neck,” Mr. Wilkins satd. 


BOWLES NOTES IMPLICATIONS 


Chester A. Bowles, the President’s special representative, referred to Birming- 
ham fn an opening morning session that implications of domestic affairs for the 


Natlon’s forelgn policy. 
Mr. Bowles cited Birmingham as an example where “a continuing pattern of 
racial segregatlon and discrimination erodes our natlonal values and marks 


our international Integrity.” 

Raclat discrimination in America inust be ended, he declared. not because ft 
is unconstitutional, not because of the Communist challenge or the fear of dis- 
approval of new African nations, he said. It must be ended, he sald, because 
it is immoral and violates basic principles of mankind, 

- I want to ask you, Mr. Attorney General, are you in accord with 
the statement of Mr. Whitney M. Young, Jr., that they are entitled 
to preferential treatment rather than to equal treatment? 

r. Kennepy. My feeling is, Senator, that jobs, positions, should be 
based on a person’s ability, integrity, and willingness to perform a 
particular function or a particular task. I think that for a long 
period of time that the Negroes have been deprived of equal oppcr- 
tunity. - 

I think, therefore, that we have to make a major effort to improve 
their position in the United States. I think a major offort is called 
for, and that requires vocational training, and education. The 
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Negroes happen to suffer from this more than white people. So that 
therefore the intensive effort will be directed more at Negroes and 
nonwhites than perhaps at white people. 

I think that when you are ma MU he 
ployment, that that decision should 
get a job done and their mearty: 

Senator Tnursonp. Do I construe from what you said that you 
feel pee they are entitled to preferential treatment or equal treat- 
ment 

Mr, Kenneoy. I think I spoke in my own words what I feel, 
Senator. I don’t know about making comment on what somebody 
else said, but. I think that, I repeat, we have to make a more intensive 
effort to make up for the deprivations of Negroes, and the injus- 
tices to Negroes in the past. 

I don’t think that they should receive preferential treatment as far 
as particular positions or jobs are concerned. But I do think that 
we have to make a major effort to do better in the field of education 
and vocational training, and a lot of that will be centered on Ne 
just because 6 Ai have a more difficult time in this field than white 
people have had. 

Senator Tnursronp. Did I construe from what you said then that 
they are entitled to equal treatment as on jobs but preferential treat- 
ment to prepare them for jobs? 

Mr, Kennepy. Again it is not a question of preferential treatment. 
I think that we have to make a greater—it is diflicult, Senator, because 
I think at least I tried to express it as best I could—I think we have 
to make a major effort on the whole field of the economy, to make 
sure that our people are prepared, particularly our young people who 
are coming along. 

The ones that have a particular difficulty and problem at the 
present time happen to be Negroes and other nonwhites. So the 
more intensive effort, undoubtedly, will go among these groups be- 
cause these are the people who are suffering the most and are subject 
to the greatest number of injustices. 

Senator Tucrsuonp. That would naturally take some preferential 
treatment. a: 

Mr. Kennepy. I hope that we can make an effort, Senator. We 
shouldn't be able to say that a Negro has half the chance that a white 
peron has of finishing school, or a third of a chance that he has of 
inishing college—that Negroes’ life expectancy will be 7 years shorter 
and that they have a seventh of a chance of making $10,000 a year 
or becoming a professional person. 

f we make an effort with those groups then I think that we will 
no longer have these discrepancies in the United States. | 

Senator Trurmonp. Mr. Attorney General, we will turn to some 
specific provisions of the bill. You might want to get a copy of 
S. 1732, as I refer to it. I would like to turn first to section 2, 
paragraph (h) of the bill. . 

Tt. is stated that in all cases described, official State action is in: 
volved. Are the State or local governments forcing individuals in 
all cases to act. against. their will, or is there some chance that these 
individuals are acting according to their own best judgment 

The Cnatrsran. What section 


decision on a position of em- 
based on a person’s ability to 
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_ Senator .TypRMoND. Page 4, Mr. Chairman. 
sty, Kennepy. Let me make sure that we know exactly what we are 
talking about, and not to have.a paraphrase of it: 

Discriminatory practices described above are in all cases encouraged, fostered, 
or tolerated in some degree: by the. governmental authorities of the States in 
which they occur, which license or protect the businesses involved by means 
of laws and ordinances and the activities of thelr executive and judicial officers. 

‘Such discriminatory’ practices, particularly when thelr cumulative effect 

throughout the Nation is considered, take on the character of action by the 
States and therefore fall within the ambit of the Equal Protection Clause of 
the 14th amendment to the Constitution of the United States, | 4 

Senator Tuurxonp. Now, the question I'am asking isthis, Are the 
State or local governments forcing individuals in all cases, as this says, 
to act against their will, or is there some chance that these individuals 
are acting according to their own best judgment? oo 
_.Mr, Kennepy. With all due respect, Senator, it doesn’t say that. 

Senator Tuursonp. In other words is the word “all” in here ac- 
curate! . a re 

Mr.:-Kennepy. Yes, but- Senator, it deesn’t say what you said it 
says, excuse mé. It doesn’t say what you said its says. With all re- 
spect to you, Senator, it doesn’t say that. 

Senator Trursonp. I don't get what youn mean. On page 4, sub- 
paragraph (h): vo 


Discriminatory practices described above are in all cases encouraged— 


and so forth. _ ; . 

'Mr. Kennepy. Yes. And so forth, though. 

‘ Sénator Tuurmonp. Is that’ accurate? 

“ Mr. Kennepy. Yes, it is. But that is not an answer to your ques- 
tion because that is not the way you described it, Senator. You didn't 
describeitthat way, 

Senator Tirors6np. The question I-asked, and I repeat the ques- 
tion, are the State or local governments forcing individuals in all 
cases to act against theif will, or is there some chance that these indi- 
viduals are acting according to their own best judgments? 

Mr. Kennepy. The answer is “Yes,” that they are sometimes acting 
in their own best judgment. 

Senator Tuursonp. Mr. Attorney General, with regard to that 
same section, how can the nationwide effect of such freedom of choice 
either add to or diminish its character as action by the State govern- 
ments | 

Mr. Kennepy. I am sorry, Senator, I didn’t get that one. Can I 
have that again, please? 

Senator Trursonp. Certainly. . 

With regard to that same section-— 

Mr. Kennepy, Yes. 

Senator THurmonp. (continuing). How can the nationwide effect 
of such freedom of choice either add to or diminish its character as 
action by the State governments? 
at . BN NEDY. Senator, when you said, “and so forth,” that is why 

ese words are so important in this—you just can’t say “ 
forth,” because it save. oo uo ay land so 
in all cases are encouraged, fost { . 
mental authorities of the ‘States fo which they see Some degree by the govern 
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Now, for instance, as they go on to say, they are licensed or pro- 
tected in some fashion by the State, and therefore there is some gov- 
ernmental involvement in these establishments which discriminate. 

This paragraph, I might add, is the paragraph that follows along 
the bill that was introduced by Senators Cooper and Dodd, and a nun- 
ber of other Senators. It is based on this point. 

Senator ‘Tuursronp. Section 3, subsection 8, is limited to discrimina- 
tion or segregation on account of race, color, or national origin. I 
presume there are other reasons for denying services remaining to the 
proprietor of an establishment. Ifa Negro was denied admission to 
an establishment for some other reason, would the burden of proof be 
upon him or upon the proprietor to prove he did deny service to the 

egro for some other valid reason ? 

Mr, Kennepy. It would be upon him. 

Senator THurswonp. Who is that? 

Mr. Kennepy. On the plaintiff, the individual bringing the action. 

Senator Tiiurstonp. That would be upon the Neato? 

Mr, Kennepy. Yes. 

Senator Tuursonp. If he brought it? 

Mr. Kennepy. Yes. 

Senator Tuurstonp. The burden of proof would be upon him? 

Mr. Kennepy. That is correct. 

Senator Tuurmonp. I realize at the present time in the eyes of the 
Department of Justice that there sould arise a presumption of dis- 
crimination because of race, but would this bill give rise to the same 
legal presumption ? 

Mr, Kennepy. I think I answered that. I don’t think your char- 
acterization of the Department of Justice is accurate, if I may say so, 
with all due respect. 

Is that all right? . 

Senator Tuurstonp. Mr. Attorney General, even though the osten- 
sible basis for this bill is the power of Congress over interstate com- 
merce, the wording of section 3, subsection (a), paragraph (1), that 
is on page 5—— 

Mr. Kennepy. I have that. 

Senator THurmMonpD one Would also cover travelers with- 
in a single State; is that not right bee 

Mr. Kennepy. That is correct. Could I explain that? 

Any boarding house or motel or a hotel would have a definitive effect 
on interstate commerce; whether they took by and large people who 
are intrastate, it would still have an effect on interstate commerce. 
And I think that there are innumerable court decisions which support 
that and make it quite clear. 

Senator Txrurstonp. Now how could the denial of services to an 
individual who is a resident and has no intention of leaving that State 
be a burden on interstate commerce f ; _ 

Mr. Kennepy. Because we are talking about a cumulative situation 
here, Senator. It is not just an individual. If this was just an in- 
divicual situation and there was one restaurant or one motel or one 
hotel, we wouldn’tall besittingheretoday, = : 

What this is 8 general practice, and a practice that has existed for 
many, many, many years. What we are trying to do is to get at that 
general practice. — ri ts 
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The cumulative effect of. a number of establishments which take 
in transients, and some of which would be interstate, some of which 
would be intrastate—the cumulative effect. of all these has a major 
effect on interstate commerce. That is the theory, and it is a theory 
that has been borne out in a number of decisions. And I suppose 
the best known is Wickard v. Filburn, where the man just ran his 
own wheat farm. ; 

Now, Senator Monroney, if the Con Cecides and the com- 
mittee decides that they want to define that in different terms, then 
obviously we would be willing to work with the committee on that. 

Senator Monroney. Will you yield? 

Senator THursronp. Yes. 

Senator Monronry. What you have just said is if Congress wants 
to put a limit on how far the interstate commerce clause can be 
used in enforcing, extending, and absorbing police powers of the 
State, then we ought to have the courage to say so. 

Mr. Kennepy. That is correct. 

Senator Monroney. And not leave it to the courts to write into 
acts, because of the vagueness of congressional language, interpreta- 
tions that may extend the commerce clause far beyond that which 
sone of us fee) was intended in the Constitution. 

Mr. Kinnepy. I think the Congress can make that decision. I 
would hope. as I said here, that this would be more an effort to de- 
fine rather than to present a lot of loopholes, such as implying that 
if you run a small businss or smal] establishment you can discrim- 
inate; if you run a larger business you cannot. But if Congress wants 
to define this, which we discussed this morning, certainly Congress 
has the authority to do that. 

We suggested the language that we think is the most applicable. 
But as I said before the House, and as I said in my statement, if Con- 
gress wants to define that in mathematical terms, we will be glad to 
work with Congress on that. 

I would hope, as I say, it does not become a matter of a loophole 
rather than just defining terms. 

But I can understand the problems, sir. 

The Ciaran. Congress can’t limit the interstate commerce 
clause, but Congress can limit as far as it wants to go within the clause. 

Mr. Krennroy. That is correct. Such as the minimum wage. 

Senator Pasrore. Will the Senator yield? 

Senator Tucrmonp. Yes. 

Senator Pastore: When you begin to fragmentize in that way, 
when you begin to make an exception because of the number of peo- 
ple who patronize an establishment, or. the volume of business, how 
about the question of equal protection of the law? Don’t we get into 
a constitutional question on that? ' 

Mr. Kennepy. Well, as I said this morning, as a practical matter— 
and I would like to bring some letters that I have received—as a 
practical matter for business establishments, I think that if you took 
that kind of a cutoff line when you start jn this area, then you might 
very well get in more difficulty than you ate resolving; because many 
busjnesses, as I_said this morning, many. establishments will say, “If 
we can do it, everybody does it.” But if you give preferential treat- 
ment, to make this law applicable to the chainstores but riot td the local 
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stores, then the chainstores will feel they should pick up and move 
someplace else. 

Senator Pastore. The reason I raise the question is that only re- 
cently the Rhode Island Supreme Court on a State case that involved 
an exemption on the part of small business from a corporate tax, the 
court held that the law itself was unconstitutional for the reason it 
discriminated. 

I am afraid if we put in these discriminations we are creating what 
we are trying to avoid, and that is another parallel. 

Mr. Kennepy. Yes, it is. But I think this committee will be hear- 
ing testimony in these kinds of matters. 

Senator HuRMOND. Mr. Attorney General, section 3, paragraph 
(a) (2) reads this way: 

Any motion picture house, theater, sports arena, stadium exhibition hall, or 
other place of amusement or entertainment which customarily presents motion 
pictures, performing groups, athletic teams, exhibitions or other sources of en- 
tertalnment which more in interstate commerce. 

Would the provisions of section 3, subsection (a), paragraph (2) 
which I just read, extend to teanis or participants in athletic events 
as well as to spectators; thereby preventing the management of a 
privately owned stadium or sports arena from denying their facilities 
to colored athletic teams? 

Mr. Kennepy. It would not cover the teams, in my judgment, 
Senator. 

Senator THursonp. In other words, it would not cover participants 
in athletic games? 

Mr. Kennepy. That is correct. 

The CuairMan. At least that is what is intended. We may have to 
clear it up in the report. , 

Mr. Kennepy. Yes, I think it is clear even from the language. 
It says— 
any motion picture house, theater, sports arena, stadium, or other public place. 


The teams would not fall in that enenory. 

The CHairsan. The committee intends to have as a witness, or 
witnesses, some of the baseball/football commissioners on this one 
point, so we could clear it up. . 

Mr. Kenneoy. Only the places they play, 

Senator THursonp. Mr, Attorney General, section 3(a), paragraph 
(8) covers the services and facilities of the specific places mentioned, 
as well as any other public place. Would this be broad enough to in- 
clude the local barbershop or beauty shop? 

Mr. Kennepy. As a general proposition, Senator, my judgment 
is that it would not. There is a possibility, however, if a beauty shop 
or barbershop is in a hotel or railroad station, or in an airport, that 
it would be covered. But asa general proposition I would say it was 
not. 

Senator Tuurstonp. Now if you will turn to page 6 of the bill and 
look at subparagraph (i), I would like to know the legal definition 
of the word “substantial.” opine 

Mr. Kennepy. More than minimal, Senator. 

Senator THurmonp. More than minimum, ‘or minimal? 

'.Mr. Kennepyj-Minimal.;. oo. F000 0 | he 
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Senator Trrurs10Np. Well, for instance, would two interstate trav- 
elers per year be substantial ? 

Mr. Kennepy. Now where is this, Senator? Applicable to what? 
Two interstate travelers fon g where? 

Senator T11ursronp. That 1s page 6. 

Mr. Kennepy. But going where? Two interstate travelers. What 
isthe business? What kind of business are you talking about? 

Senator Trurstonp. Well, let me read page 6, that paragraph. 

The goods, services, facilities, privileges, advantages, or accommodations 
offered by any such place or establishment are provided to a substantial degree 
to interstate travelers. 

In other words, the place that has services for intrastate travelers. 
And the question I ask is whether or not, if there were two interstate 
travelers would it apply to that particular place? 

Mr. Kennepy. I think it would apply to the business, Senator, de- 
pending on how many other people it had. I think I would have to 
have a bit more information. 

Senator Trunsonp. Well, what type businesses would it apply 
to, and which would it not apply to, just in brief? 

Mr. Kennepy. Well, I think I have it here. 

Souaten Tuvruonp. You might tell us which one that it does not 
apply to. 

Mr. Kennepy. I would have to have more information about the 
two people, Senator. What kind of business it is. How many peo- 
ple are visiting the business. 

If you ask mc if this is substantial, I would have to find out what 
percentage it is, two out of a million, or two out of three. 

You can tell me what the business is, Senator. 

Senator Tuurmonp. This says the goods and services, facilities, 
and so forth, accommodations offered by any such place or establish- 
ment, or provided to a substantial degree to interstate travelers. 

Suppose you have two interstate travelers who are doing business 
at some of these places that are covered here. Would two be suffi- 
cient to make that business fall under the scope of this bill? 

Mr. Kennepy. I think it depends. Is it a retail shop? A market? 
A drugstore? Gasoline station? Is it a lunch counter? Soda foun- 
tain? How many people? 

I would have to know more than that there are two travelers. 

You ask me whether it is a substantial degree, and all you tell me 
is two people. 

Senator Trurmonp. Well, would you tell us whether it would 
apply if two interstate travelers visited each of those you just men- 
tioned, or would it not be applicable? 

You mentioned about six or seven different types of establishments. 
_ Mr. Kennepy. Senator, I’m sorry. I have to know what the shop 
is, or restaurant. I have to know a little bit more about it than that 
just two people came in there. 

Do you understand? 

Senator Trrurmonp. Well, if two intrastate travelers visited a 
barbershop it would not apply? 

Mr. Kennepy. You mean two interstate travelers? 

Where is the barbershop? 

ae Trurmonp. Well, it is not connected with a terminal of 
any kind. 
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My. Kennepy. I doubt very much if it would. _ 

Senator Tuurmonp. Well, suppose 50 interstate travelers visited 
the barbershop. Would itapply ¢ 

Mr, Kennepy. Where is the barbershop ¢ 

Senator Tuursronp. It is off to itself; the same barbershop. 

Mr. Kennepy. But it is getting closer to a Den ay, enator. 

Senator Tuursonp. Well, the barbershop is right on Main Street, 
and it is not connected with some other business. 

Mr. Kennepy. I say generally it would not apply to barbershops. 
If you get into a high percentage of interstate traffic, if it’s right on 
the border, for instance, between South Carolina and North Carolina, 
and people are always going over from North Carolina to come to 
the barbershop in South Carolina, it might apply. 

Senator ‘Trursronp. Well, I mean now, for instance, there is a 
little town, Fort Mill, near North Carolina, just in South Carolina. 
Now if two travelers went in the barbershop that is not connected 
with anything else in that town, who came from North Carolina, who 
just poles there to get a haircut and were going to South Carolina 
to spend some money, would that apply to them 

Mr. Kennepy. I don't think it sonld: 

Senator THurmMonp. Well, suppose 50 stopped at that barbershop. 
Would that apply, or would—— 

Mr. Kennepy. How many barbers does this barbershop have? I 
don’t want to be facetious. 

Senator Tuursonp. They might have only five barbers. 

Mr. Kennepy. This is Mr. Murphy’s barbershop. 

The Cuatrman. In what period of time? 

souatot Tuursonp. Say in 1 day, say 50 went in this barbershop 
in 1 day. | 

Mr. Keantor I would think he would have to come under it. I 
would think he would have to cut a Negro’s hair. I don’t think he 
could discriminate. 

Senator THorsonp. Suppose we cut that in half and only 25, say, 
went from Charlotte down to Fort Mill. 

Mr. Kennepy. All in 1 day? 

Senator Tuursonpb. In 1 day. 

Mr. Kennepy. How many barber chairs? 

Senator Trursonp. The same five barbers. 

Mr. Kennepy. And how many other customers do they have? 

Senator Ti1trmonp. How is that? 
ee Kennevy. How many other customers does this barbershop 
lave 

Senator Tuurmonp, Would that make any difference? 

Mr. Kennxepy. Yes, a substantial degree. 

Senator Trrurmonp. Well, say half of them. 

Mr. Kennepy. I think it would apply. 

Senator TuurmMonp, Well, what is your percentage now? 

Mr. Kennepy, But I can't give you a percentage, Senator. You 
tell mo what the story is. 

Senator Tuurmonp. What I am trying to do, in construing this 
bill, how is the court going to determine whether 25 is the figure or 
10 is the figure or 100 is the figure, or just what is the figure? - 

Mr. Krexnepy. How could you define specifically, for instance, what 
due process of law is? 
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Senator THurMonp. What does “substantial? mean when you say 
“substantinl?? That is what I am trying to get at. 1 wonder if your 
guideline here is sufficiently clear so that.a fellow will know whether 
or not he will have to cut somebody’s hair. He may not want to cut 
it. For instance, if half his customers were from interstate, would 
that be sufficient ¢ 

Mr. Kennepy. I don't think you can have any mathematical pre- 
cision and a cutoff line. There has been a good deal of legislation 
that has been passed by Congress, passed on by this committee where 
you have expressions such as this. What is “interstate commerce” ¢ 
Even if you didn’t have “substantial,” Senator, how would you be 
able to define it? You can't define, with mathematical precision, “in- 
terstate commerce.” You can’t define, specifically anc particularly, 
“due process of law” or “equal protection of the laws.” These are 
terms that we use frequently in our legislation and in court decisions. 
So you can’t do that. But I think you could work it out in the 
individual case. 

Senator THursonp. Well, would it be any more different in one 
case than the other if you have the same business? 

Mr, Kennepy. I think 99.9 percent of the people in establishments 
would know whether they were covered. As for the very, very mi- 
nute proportion of the population or establishments that didn’t know 
whether they were Sovered, the worst thing that could happen to them 
is that they would have to serve Negroes—the worst thing. 

Senator Tirursonp. Suppose a ar erent Ee half the business 
from out-of-State travel, offhand, would that be covered f 

Mr. Kennepy. If what? 

Senator Trrursmonp. If one-half, 50 percent, of their business came 
from interstate travelers. 

Mr. Kennepy. I think it would be covered. 

Senator Tnursronp. What about 40 percent ? 

Mr. Kennepy. I think it probably would be covered. 

Senator Tuursonp. What about 30 percent? 

Mr. Kennepy. I think you are getting close now, Senator. I think 
itdepends. Where is this barber shop? 

Senator Tnursuonn. Well, it is right on Main Street, there. Stores 
on other sides, both sides. I will aak you about 25 percent next time. 

Mr. Kennepy. You can goas far as you want. 

Senator Trursonp. I am just trying to find out what, so a fellow 
would know, for instance, if he got. three-fourths of his business from 
interstate travelers, would he be covered by this bill? 

Mr. Kennepy. I would think he would. 

Senator Tuursonp. But if he got two-thirds of it from interstate 
travel he probably would not be covered, as I construe it, more or less 
because you said 30 percent is getting close and we haven’t yet reached 
30 percent. 

Mr. Kenyepy. Well, you are getting down to zero. You went from 
50 to 30, so you are going down rapidly. 

Senator Tuurmonn. Well, in other words, if three-fourths of the 
business is interstate business he would he covered? 

Mr. Kennepy. I think he would. 

Senator Tuurwonp. If two-thirds were interstate business he would 
not he covered ? 
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Mr. Kennepy. Senator, I did not say that. I think three-fourths 
and two-thirds are both covered. 

Senator Trursronp. You think two-thirds would be covered ? 

Mr. Kennepy. Yes. 

Senator Tiiursronp. Suppose he got 20 percent of it? Suppose 40 
percent of it is interstate, would that be covered ? 

Mr. Kennepy. I would think it was, Senator. 

Senator Tuurmonp. And only 30 percent was interstate; would that 
be covered ? 

Mr. Kennepy. I think it probably would. But I think it would 
depend somewhat where the barbershop was established and perhaps 
s number of other factors. But— 

Senator Tirurmonp. Well, say a fellow got only one out of five, 
20 percent of his business from interstate travelers, would that be 
covered? 

Mr. Kpexnepy. And this fellow wanted to discriminate? 

Senator Tuurmonp. I am not talking about discrimination. 

Mr. Kennepy. If he doesn’t want to discriminate he has no problem. 

Senator Tirursronp. Suppose he does want to discriminate. Sup- 
pose he prion to cut the hair of only certain people. 

Mr. Kennepy. Well, then he wants to discriminate against Negroes. 

Senator Trursronp. It may not be Negroes. 

Mr. Kennxepy. He is not affected by the bill. There is no problem. 

’ Eennter TuurMonp. It may be Mexicans, Puerto Ricans, maybe 
ndians. 

Mr. Kennepy. And he doesn’t want to cut their hair? 

Senator Trurmonpb. If only 20 percent of his business is interstate 
would he have to serve everybody ? 

Mr. Kennepy. No; he would have to serve—he could not discrimi- 
nate against anybody because of their race, color, or creed or national 
origin. 

enator Tnurmonb. Twenty percent? 

Mr. Kennevy. Again, I think it would depend on other factors. 

Senator TrurMonp. What other factors? 

Mr, Kennepy. ‘Was he near an airport, Senator? I don’t know. 

Senator THursionp. What difference does it make whether he is 
near an airport or 10 miles from the airport if 20 percent of his busi- 
ness came from out of State? Would he have to serve them? 

Mr. Kennepy. I think these other factors play a role in it, Senator— 
whether an establishment deals with those in interstate commerce. 
That would be a factor you would have to take into consideration. 
I would say that perhaps it very well might be covered. But I think 
that he could, he wouldn’t have any problem if he wouldn't discrimi- 
nate. It wouldn't. be difficult for him. He would decide, “I am not 
going to discriminate.” 

Senator ‘Trursonp. Suppose 10 out of 100 came to him from other 
States to do business, would he be covered under this law? 

Mr. Kennepy. I think the answer is the same I gave to the other. 

Senator Tuurmonp. You think he would be covered? 

Mr. Kenxnepy. I think it is possible it would be. I don’t think 
barber shops generally are covered. The intention is not to cover 
them, Senator; but I think it is possible under certain circumstances 
it, might be covered. But, again, he is not going to have any problem 
if he doesn’t want to discriminate. 
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Senator Trursonn. It is a little bit vague, isn’t it, Mr. Attorney 
General? 

Mr. Kennepy. I think the Constitution and the laws pd on by 
this committee, Senator, and passed by the Congress of the United 
States and Supreme Court decisions, all have the same kind of expres- 
sions. As I mentioned to you, what is “due process of the law” or 
“equal protection of the Jaw?” You can’t define those with mathe- 
matical precision. The court decides ench time if somebody has been 
denied the due process of Iaw and all these other matters, This is 
not the same kind of penalty. The individual doesn’t get involved in 
any criminal action, The only thing he his to do is to stop diserim- 
inating. I don't think this is so awful anyplace in the country, 
Senator. 

Senator Tuurmonp. Now I presume in order to play safe it would 
be better for that barber to keep a record there and have one page of 
all the in-State customers he serves and another record of all the out- 
of-State customers he serves so he can prove he didn’t serve many out- 
of-State customers and therefore he wouldn't come under it if he 
didn’t want to be under it. 

Mr. Kennepy. No; I think probably he has to first to decide in 
te own mind, “I am going to discriminate” before he makes up any 
ist. | 

Senator Trrurs0np. Suppose he wants to serve whom he pleases 
and they charge him with a violation of this law. He would have to 
ask everybody where they live in order to know whether or not 

a Kernnepy. Is he a man that wants to discriminate or not, Sena- 
tor 

Senator Trursonp. Well, I wouldn't say he wants to discriminate. 
He just wants to Serve whom he pleases. 

Mr. Kennepy. Senator, if he doesn’t want to discriminate I sup- 
pose he could say “I can serve a Negro.” 

pe aNOE Tuursonp. He just wants to exercise his free American 
choice. 

Mr. Kennepy. Does that mean he doesn’t want to serve Negroes? 

Senator THursonp. I don’t know, if he voluntarily wants to serve 
them, he can, but if he doesn’t, he wouldn't. 

Mr. Kennepy. He doesn’t have any problem if he is not going to 
discriminate. When you are making up this list —— 

Senator Tuurmonp. He would have to keep a record of the people 
he has to serve or he will get in trouble. 

Mr. Kennepy. I don’t think so. 

Tho Cuairman. He can serve the customers he wants but if he dis- 
criminates on race, color, or creed and he holds himself open for all 
types of business, interstate—then he would come under the law, I 
think the Court would say. 

Senator Tuursonn. In other words, if he wants to choose his cus- 
tomers he had better keep a pretty good record of whether they live 
He of ant of the State or otherwise he might find you right back on 
tis back. 

Mr. Kennepy. Not 2 bit, Senator. All he has to do is not dis- 
criminate. Then he won't have anything to do with anybody else. 

Senator THurMonp. Well, I am sure you recognize the same diffi- 
culty and uncertainty exists with the use there of the word “sub- 
stantial” that I was talking about because it is a very nebulous ferm. 
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Now with regard to these three subparagraphs, that is on page 6, 
Mr. Attorney General, would the establishment have to meet the test 
of all three of them before it would be covered ? 

Mr. Krennepy. No, 

Senator TuurmMonp. Or would any one be sufficient ? 

Mr. Kennepy. Any one would be sufficient and I believe there are 
four, Senator. 

Senator THurMOND. There are four, that is correct. 

Mr. Attorney General, where would the burden of proof lie in any 
action brought under this bill? Would the plaintiff havé to prove it? 

Mr. Kennepy. The plaintiff would have the burden of proof. 

Senator Tuursonp. Under the terms of the bill as it is now drawn, 
would there be any establishment except the bonafide private club 
which would not be covered by this bill? 

Mr. Kenneoy. Yes. 

Are yor waiting for something? Excuse me. 

Senator THurmonp. I wondered if you wanted to say anything 
more about the line of demarcation, rather than the private club? 

Mr. Kennepy. What was the beginning of the question ? 

Senator TnurMonp. Under the terms of the bill as now drawn, 
would there be any establishment other than the private club which 
would not be covered by the bill? : 

Mr. Kennepy. You have four provisions under the bill and any 
establishment that does not fall within those provisions would not be 
covered, Senator. . 

Senator ‘Tnursonp. Well, that pretty well gets them all, doesn’t it, 
those four? 

Mr. KenNepy. I don’t think so. 

Senator Tirurmonp. Now, Mr. Attorney General, since this bill is 
based upon the commerce clause, what is the compelling reason for 
including the words “whether acting under color of law or otherwise” 
in the first sentence of section 4? 

Mr. Kennepy. Well, “acting under color of law” would bring you 
under the 14th amendment quite clearly, “or otherwise” involves the 
commerce clause. | 

Senator THursronp. Excuse me. I didn’t hear all of that. 
~ Ma. Kennepy. “Under color of law” involves quite clearly the 14th 
amendments oF otherwise” would cover the commerce clause. 

Senator TuurMonp. Since it is based on the commerce clause, do 
you think you need that? 

Mr. Krennepy. Well, this bill is based on both the 14th amendment 
and the commerce clause, 

Senator Tiurmonp. Now throughout section 4, reference is made 
to “any person,” rather than limiting the provision to any person 
covered by section 3, but the rights and privileges mentioned are spe- 
ciftcally limited to those mentioned in section 3. 

Does this in fact broaden the coverage of the bill so that no person, 
even though he may have some difficulties, could be denied service in 
one of these covered establishments? 

Mr. Kennepy. He could be denied service. 

Senator ‘Trurmonp. Mr. Attorney General, what would you con- 
sider to be the reasonable ground for believing that a person is about 
to engage ina prohibited practice which is mentioned in section 5(a) 
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of the bill. Who wotld make that determination and what would be 
the basis of it? 

Mr. Kennepy. Well, I think that if a Negro came to one of these 
establishments and. was dressed properly, didn’t have a loathsome 
disease, and wanted service and he was refused service and had reason 
to believe that he was refused service on the basis that he was a Negro, 
then I think that he would be able to bring some action and try to get 
the matter resolved. 

Senator Tuursonp. Now, since one of the so-called aggrieved 
parties could obtain the Department of Justice as his attorney, do you 
think that money from such wealthy organizations as the NAACP, or 
CORE, that is the Committee for Racial Equality, would be made 
available as it istoday ? ; 

Mr, Kennepy. I think it is quite‘clear in the bill that. we say the 
individual brings the case, that the Department of Justice will not 
get involved in it if the individual has the finances to bring their own 
case and/or obtain the finances from another organization. That is 
spelled out in the bill, Senator. ; 

Senator THurMonp. Do you expect that the Department of Justice 
would be involved in the majority of the litigation stirred up if this 
bill is passed ? . ; 

Mr, Kennepy. No, and I don’t anticipate that there is going to be 
a great deal of litigation, Senator. . I don’t think there will be a great 
deal of litigation. I think that from our conversations with business 

roups and business organizations over the period of the last 6 weeks, 
F think that most businessmen will welcome this and get this behind 
them. 

Senator THursconp. You don’t think it will be ‘a very small per- 
cent that will be affected ? 

Mr. Kennepy. J think the litigation. will be very minor. I think 
if every institution, every establishment, every business group felt 
that everybody else had to do it, they will gladly do it. 

This is causing them all kinds of difficulty and trouble. The mero 
fact that we have had these conferences, Senator, and just since the 
22d of May is an indication. 

As of last week 37 percent of all the southern communities of over 
10,000 population had taken some steps in this direction of voluntary 

esegregation. ‘This indicates quite clearly that businessmen would 
like to get this behind them. 
said this morning, with one exception everybody with whom 
we talked, with whom we have had correspondence and everybody 
with whom we have worked over the period. of the last 6 weeks has 
been willing and anxious to take this step. 

Now, some of them have not been able to take the step. The reason 
they have not taken it is because they have not been able to get other 
groups to go along. Fivery individual with whom we have met—and 
we heve met with important business and financial interests in the 
South—is willing and anxious to take this step. 

That is why it is really shortsighted for the business and financial 
future of this part of the country to oppose this step which will make 
a difference economically, but also make a major difference for a high 
percentage of our population. 

Senator Tnunsronp. If they are willing and anxious to take this 
step then why not let them do it on a voluntary basis and exercise their 
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American right to sell to a person if they want to or serve a person 
if they want to doso or refuse to doso? 

Mr. Kennepy. They can still do that. ; 

Senator Tuursonp. If practically all of them are willing to do it, 
why do we need a Federal law and Federal compulsion and Federal 
penalties and Federal prison termsif they don’t? __ 

Mr. Kennepy. That is adding a few things on that are not in the 
er when you are opposed to the bill. There is no prison term in the 
ill. 

Senator Trurmonp. I should have said “punishment.” 

Mr. Kennepy, The punishment is you cannot discriminate any 
more. But there are communities, Senator, as you know. well, that 
still will not take the step vol untarif , and the discrimination is haying 
an effect on interstate commerce and on many of our nonwhite fellow 
citizens. * 

I think there are some States at the present time which will not 
take this action and I don’t think it can be brought about by the local 
peo instance, the Negro population, because many of them 

ave been denied the right to register and vote and participate in 
elections and many of them have been denied an adequate education. 
Therefore, it is diflicult, if not impossible, for them to bring this about 
in their own locality. _- | 

‘Senator. Tuvursonp. Do you contemplate under this bill that a 
j udge could use contempt powers! 

Mr. Kennepy. Well now, there can be contempt powers, as in any 
violation of Federal court orders, if there is a violation of a Federal 
court order there will be contempt procedures. 

Senator Tuursonp. And that isthe way you can punish, can’t you? 

Mr. Kennepy. Wouldn’t you agree, Senator, that if you have a 
court order the court order should be obeyed ? 

- “Senator Tuursonp. I didn’t say it shouldn’t be obeyed. You said 
there is no punishment. I said if they are found guilty of contempt, 
they could be punished. F 

Mr. Kennepy. Now what that is, that is not a violation of this law 
but a violation of a court order, and that is quite different. If they 
violate a court order, they aréindifficulty. 

' Senator THurmonp. It is all part of the bill and they could be pun- 
ished and put in prison. 

Mr. Kennepy. But, Senator, it is fundamental, any time anybody 
disobeys a court order they are in difficulty. 

Senator Tnurmonp. I wonder if you are going to increase the staff 
of your Civil Rights Division and obtain larger appropriations from 
the Congress if this bill passes? 

Mr. Kennepy. Iam hopeful we will. If this provision and the edu- 
cation provision is passed, I would think that we would probably add 
about—that we might add approximately 40 lawyers to our staff of 
the Civil Rights Division. 

Senator Tuurmonp. How many employees do you have now in your 
Civil Rights Division, and how many of these are attorneys? 

Mr. Kennepy. We have 40 attorneys at the present time. 

Senator Tutrmonp. In the Civil Rights Division? 

Mr. Kennepy. That is right. I imagine there are perhaps 50 non- 
awyers. 
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Senator THurswonp. How large is the staff of the Internal Security 
Division of the Department of Justice? 

Mr. Kennepy. Approximately the same number, perhaps a little 
anger. . 

enator THurMoND. So you will have as many in your Civil Rights 
Division as you have in your Internal Security Division ? 

Mr. Kennepy. Yes. 

Senator Tuurmonp. Would the local district attorneys be required 
to handle these matters as a part of their other duties or would they 
all be handled from Washington? 

Mr. Kennepy. They would be handled in the same fashion we are 
handling these matters at the present time. 

Senator THurmonp. How is that? 

Mr. Kennepy. They will] be handled in the same fashion as we are 
handling them at the present time. 

Senator THurstonp. By your district attorneys? 

Mr. Kennepy. In conjunction with the district attorneys. ; 

Senator THursronp. Would there be a right to a trial by jury if a 
question as to the facts of any particular case arose? ; 

Mr. Kennepy. In that connection, Senator, on the jury trial mat- 
ter—which is a controversial matter, and which was debated to some 
preat extent in 1957—we would be willing to accept and have written 
into this law the same provision that you have in the 1957 law, which 
does grant a trial by jury under certain circumstances. If the 
sentence is more than a 45-day jail sentence and a $300 fine, the 
individual would be entitled to a trial by jury. 

Senator THurmonp. I am just wondering about your statement on 
page 3here. You say white people of whatever kind, even prostitutes, 
narcotics pushers, Communists, bank robbers, are welcome at, estab- 
lishments which will not admit certain of our Federal jud Ambas- 
sadors, and members of our Armed Forces. Now, if this bill passes, 
suppose a hotel would refuse to admit some person and they would 
claim they were doing it on account of their race. Then that would 
raise a question of fact as to whether the race was the reason they 
petied to admit them or whether they were prostitutes or narcotics 
pushers. 

Mr. Kennepy. That is correct. 

Senator THurstonp. That would raise a question of fact and maybe 
they would have to pay the cost of defending ina lawsuit. 

Mr. Kennepy. That is correct. I think all they have to show, 
Senator, is that they refused to serve for that reason, it was a dis- 
reputable person—if they hadn’t discriminated—all they would have 
to show is that they were serving Negroes and nobody could contend 
they were discrimimating. 

Senator Tuuruonpb. You don't feel that this bill goes directly to the 
Constitution in that. it interferes with n man’s control and use of his 
property. You say, no, it makes no difference whether the property 
is in an individual’s name or whether the State owns it. If the State 
is poling te directly control the use of it, really what difference does 
it make 

Tf T have a piece of property in my name and the Government is 
going to directly control the use of this property, I have no more 


control over it than if the Government owned it. 
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You don't think this goes directly in the face of the Constitution? 

Mr. KennNepy. No' more than many, many, many dozens of provi- 
sions at the present time, Senator. You have a lot of local, State, and 
Federal laws that govern the use of property. Your right to property 
is not absolute, Senator. This is not the first time an oay has 
brought in any legislation that deals with your right of property. 

All this deals with is when ‘ie open your doors to the general 
public, you ask for the general public. All we say in this bill is 
that you shouldn't discriminate. You can’t refuse somebody just 
on the basis of the fact they don’t happen to be white. 

Senator Tutrsonp. Suppose you con’t open it to the general public, 
you just open it-to who you want to come in? 

Mr. Krnnepy. Then you are not inviting the genera) public. 

Senator THURsOND. sn’t a man have a right to do that? 

Mr. Kennepy. Again it depends on what kind of an establishment. 

Senator Tnursonp. If this bill passes, he won’t have that right. 

Mr. Kennepy. He is not going to have the right to discriminate 
if he has an inn or motel or these other kinds of establishments which 
are traditionally open to the general public, in which he invites the 
general public, if they have a substantial effect on interstate 
commerce. 

Senator Trurmonp. Now, this bill would permit the Attorney 
General to sue in the name of the United States when in his judgment 
the apatieved person is unable to bring suit and the purposes of the 
act will be materially furthered by such a suit. 

‘Now, one Attorney General might be reasonable where another one 
might not be reasonable. Say, one 20 years from now might be very 
arbitrary. Isn’t this an unnecessary power that is being given to any 
Attorney General you might say? 

Mr. Kennepy. I don’t think so, Senator. 

Senator Trrursronb. You don’t think it would be abused ? 

Mr. Kennepy. I would hope it: would not be abused. There are a 
good number of other powers that rest with the Attorney General 
that he could abuse, and I would hope to a great extent it would rest 
with all our public servants, whether in the executive or legislative 
branch of the Government. It would depend on the individual. But 
I don't think this is power and authority that is given to the Attorney 
General—— 

Senator Trursonp. You're asking Congress here to pass a law 
similar to the one that the Supreme Court in 1883 has declared uncon- 
stitutional, aren’t you, Mr. Attorney General 

Mr. Kennepy. They declared it unconstitutional under the 14th 
amendment. Idon’t think they would do it again. 

Senator Tiurmonp. You don’t think they would do it under the 
14th amendment? 

Mr. Kennepy. No, 

Senator Tirursond. You think the Court over here is so liberal 
they would approve it? 

Mr. Kennepy. No. I think they would reach the proper decision 
and declare it constitutional in order to avoid that problem. 

Sg Trurstonp. You think this decision was not proper back 
in 188; 
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Senator THurMonpD, His was a dissenting opinion. I didn’t think 


What statement did you make? 

Mr. Kennepy. I think that there is an argument for putting it 
under the 13th amendment and the 14th amendment. 

Senator TnurmMonp. Now of course you know this decision in 1883, 
they specifically said it couldn’t come under the 18th amendment 
then. 

Mr. Kennepy. I’m aware of that. 

Senator THurmMonp. Why do you think it could come under the 
13th amendment? That is the amendment that provides that slavery 
shall be abolished. ‘The only one that is going to be under any con- 
dition of servitude here is the man who owns a store or motel or res- 
trurant. He is under the condition of servitude because he has to 
sell to people he doesn’t want to sell to and he is the only one that 
is affected here so far as a condition of servitude goes, isn't he? 

Mr. Kennepy. Would you like me to answer that? 

Senator TucrMonp. Yes, I would. 

Mr. Kexnepy. I think under the 13th amendment—which deals 
with servitude and freedom of the slaves—that involved in all of that 
were all the rights, privileges, immunities. When the 13th amend- 
ment Was written, it involved granting to the Negroes all the privi- 
leges rights, and immunities of all the other citizens. 

{ thin quite frankly, Senator, that there are sections of the coun- 
try where they have never received that and this is a whole major 
effort. It doesn't just. go to allowing them to go into a tavern or bar- 
bershop or store of one kind or another. It involves the fact that 
they are not permitted to register or vote in elections so they can’t 
change the system in their own State. It involves the fact they have 
not. had an adequate education, so they can’t rise above the lowest 
positions. 

One of the great arguments I had a couple of weeks ago with a 
distinguished official from one of the Southern States was that what 
the Negro wanted was to be able to be promoted from moving the 
garbage to driving the garbage truck. 

Senator, it. is 1963. We have gone beyond that and I think that 
all of this effort to aad the Ne from obtaining really a decent 
and reasonable life in the United States—it is all part of a system. 
And I think, therefore, the fact that they haven’t received al] their 
rights and: privileges under the 14th dsmendment, that you could say 
and argue forcefully that under the 13th amendment that this would 
be declared constitutional. I think it is a different situation than 
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in 1883 because we have gone $0 more years when these practices and 
procedures still exist. 

So I think it is about time that we in the executive branch of the 
Government and the legislative branch of the Government do some- 
thing about it. One hundred years have gone by. The States are 
not going to do it Senator. You know; you come from South Caro- 
line, which produces ver ist ngallalied people, produced Major 
Anderson who performed that very heroic act in Crba. 

But there is no question, Senator, if the matter is just left on its 
own for a long period of time to come, the Negro is going to have a 
difficult time. I’m not saying he is not having a difficult time in 
Boston, Chicago, New York, and Los Angeles, and all these other 
communities. As I said this morning, there has been a good deal of 
hypocrisy on this. But at least where we can pass some legislation 
to help and assist these unfortunate fellow citizens, that it is consti- 
tutional, I think that kind of action is required. 

Senator Trurmonp. Since you mentioned South Carolina, I might 
say that we have as good or better schools down there for our Negroes 
than we do for whites and you have probably visited some. And 
they have hotels and other facilities but they Just prefer to be with 
their own people if they have their choice. ‘They feel that way; they 
would rather be with their own people. 

Mr. Krennepy. Senator, I don’t want to cast any aspersions on 
South Carolina but there is an education problem and the Governor 
is working very hard on it. There is a major education problem in 
South Carolina, as you know, I’m sure. 

Senator Tnursonp. I don’t know of any major education problem 
down there that we have. They were all getting along fine until the 
acéorha and the CORE organization came in there and instituted 
awsuits. 

I can give you an example: For instance, down in Summerton 
School District in Clarendon County—I want you to hear this—they 
built a new school for the Negroes and I might say that in that dis- 
trict, 90 percent of the schoo] district is Negro. And in spite of a 
new buil ing that they have, some lawyer from New York came down 
there and brought a suit, and got the parents of 40 children to bring 
a suit against the district to integrate, to send those Negroes to the 
old school building that the white children occupy. 

Now they were perfectly satisfied until this outsider came in and 
brought this little gimmick. The building is brand new and the fa- 
cilities are better. As I say, 90 percent of them are Negro and it 
just shows that the outside influence is doing this. It is not the will 
of the people 

And I think the Justice Department or our Government as a whole 
is misconstruing in a lot of cases the true situation in different States 
because when a suit is brought like that, you get the impression that 
the white people are not treating the N right down there, where, 
a 8 mattcr of fact, they have a newer building and better facilities 
or them. 

I just wanted to mention that because I think it is worthy of your 
taking note. 

Mr. Krexnepy. Thank you, Senator. 
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Senator Tr1urstonp. Now I notice you mentioned, too, here about 
Greenwood, S.C., having an ordinance. Did you mention the mayor's 
name? I don't believe you did. Anyway the mayor is W. H. Leary. 

They do not have any ordinance now on that and [I thought I would 
call your attention to that because I knew you would want to make 
the correction if you were in error. 

Mr, Kennepy. Do you know when that ordinance was repealed ? 

Senator THurstonp. It was repeated. We called the mayor today 
just after you made that statement and he says they do not have an 
ordinance to that effect. : 

Mr, Kennepy. I think, Senator, that the Supreme Court deciston 
in the last 3 weeks has had an effect on these ordinances. 

Senator Trursronp. Well, it may have had. 

Mr. Kennepy. These ordinances and laws hava been out of exist- 
ence for just a short period of time. 

Senator THursionp. There are some other questions I might ask 
Mr. Attorney General but I think we have covered most of it. I want 
to thank you for your patience and your consideration in answering 
these questions. 

Mr. Kennepy. Thank oe for your courtesy, Senator. 

The Coarrmaan. All right. 

Thank you, Senator Thurmond. 

The chairman just wants to say for the benefit of the American 
amateur historians here today and the committee that Vermont was 
the last State to sign the Constitution, but Vermont was part of 
New York when the other States signed and they had to pay $30,000 
to get released from New York and become a State. So they signed 
on January 10,1791. 

But Rhode Island was the last State to sign it on May 29, 1790 
and New Hampshire was the ninth State to sign it and thereby tipped 
it and the Constitution, so both Rhode Island and New Hampshire 
contributed. 

Senator Corron. I know the distinguished Attorney General would 
not discriminate against New Hampshire, but it was my understand- 
ing that the Attorney General said Rhode Island was the State that 
brought. the Constitution into being, and I merely want to say that 
perhaps I misunderstood him. 

But I merely want to make it very clear that the Constitution came 
into being when the ninth State ratified it and that. was the State 
of New Hampshire which ratified it on June 21, 1788. So I just 
want to get that into the record. 

Mr, Kennevy. I’m glad you straightened it out. 

The Ciatrstan. It was a vote of v to 66 and Vermont didn’t have 
the $30,000 so they came in later after they paid New York. Then 
Rhode Island voted 34 to 32—— 

Senator Pastorr. On May 29, 1790. 

The Cirarraan. Correct. 

Now we will recess until 10 o’clock tomorrow morning. 

(Whereupon, at 4 p.m., the committee was recessed to reconvene 
at 10 a.m. tomorrow morning.) 
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TUESDAY, JULY 2, 1963 


U.S. Senate, ComMITTEE ON CoM MERCE, 
Washington, D.C. 

The committee reconvened at 10 a.m., in room 318, Old Senate Office 
Building, the Honorable Warren G. Magnuson, chairman of the com- 
mittee, presiding, 

The CuarrMan. The committee will come to order. 

Yesterday at adjournment time we ended up with the Senator from 
Vermont, who has several questions to ask the Attorney General about 
the proposed legislation. He was ready to do so, but the hour got late, 
and we decided to begin again this morning. 

The Chair recognizes the Senator from Vermont. 

Senator Proury. Thank you, Mr. Chairman. 


FURTHER STATEMENT OF HON. ROBERT F. KENNEDY, ATTORNEY 
GENERAL OF THE UNITED STATES 


Mr. Attorney General, I might say first that I am up to my neck 
in proposed legislation relating to this overall question. 

As a member of the Labor Committee, I am concerned with FEPC, 
manpower retraining, education, Quite frankly, when I became a 
member of the Commerce Committee, I did not imagine we would be 
dealing with civil rights legislation, I am not a lawyer, but I have 
picked up a little information concer ne some of the legal and con- 
stitutional questions involved, with the help of qualita attorneys, 
and I hope that perhaps you can add to my store of knowledge in this 
respect as a result of a few questions which I have to submit. 

Mr. Kennepy. Fine, Senator, 

Senator Proury. Would you turn to page 6. A lengthy discussion 
evolved around the four subsections. Yesterday you indicated that 
the retail store, gasoline station, or restaurant would not have to meet 
a the conditions set forth on page 6 in order to be covered by the 

i 


You indicated further that if one of these establishments met only 
one of the conditidns, it would be covered. Am I correct? 

Mr. Kennepy. That is correct. 

Senator Proury. Now, may I draw your attention, Mr. Attorney 
General, to the fact that the word “or” does not appear between con- 
ditions one and two, nor does it appear between conditions two and 
three, and therefore, a literal reading of the bill I think would lead 
one to believe that an establishment is covered if it meets the condi- 
tions set forth in one, two, and three conjunctively, or if it. meets the 
fourth condition. I think I know what the intention was. Does the 
language carry out that? 
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Mr. Kennepy. No, I think that is a fair criticism, Senator. I think 
we should clarify that and have “or” between each one of the 
paragraphs, 

Senator Proury. Again on page 5, and page 6, applying to hotels 
and motion pictures. 

According to the legislative counsel’s office, because of the indenta- 
tion of the conditions on page 6 and for other reasons, the conditions 
appeat to qualify only the establishments described in paragraph 3 
of paged. Icallthattoyourattention. , 

r. Kennepy. I appreciate that, Senator. 

Senator Proury. On page 29 of the reported transcript of yester- 
day’s hearings, you said, and I quote: 

I think I haven't seen anybody contend that this would be unconstitutional 
on the Commerce Clause. » | 

Similarly, on page 32 of the transcript you were recorded as saying, 
and I quote: — 

There cannot be any legitimate question about the Commerce Clause. That 
is clearly constitutional. We need to obtain a remedy. The Commerce Clause 
will obtain a remedy and there won't be a problem about the constitutionality. 

Now to come to this conclusion pe must have decided that the Civil 
Rights Cases of 1883 did not deal with the issue of whether Congress 
had the power to pass such public accommodation laws within its in- 
terstate commerce power. On page 35 of the transcript you are re- 
corded as saying, and I quote: 

In that 1888 decision the Supreme Court specifically stated that this kind of 
legislation might very well have been passed under the Commerce Clause; they 
said they. were not passing on that question, just on the question of the 14th 
amendment. ; 

During the hearing you testified that there was some doubt that this 
bill would be found constitutional if based on the 14th amendment 
alone. Therefore, I must assume that the constitutionality of this bill 
a3 you seo it rises or falls on the validity of the bill under the com- 
merce clause. 

_ Yousaid thé Court, in the Civil Bk Her Cases of 1883, was not pass- 
ing on the question of whether the va idity of the Civil Rights Act of 
1875 might be found in the commerce power of Congress. 

‘I am going to quote you a statement by one of ‘your predecessors 
Mr. Charles Devens, who was Attorney General at the time the Civil 
Rights Cases were before the Supreme Court. This statement comes 
from the briefs of the United States for three of the litigants in the 
Otvil Rights Cases. It seems to urge upon the Court that this law 
eoue be found constitutional and within the commerce powers of 

ongress. 

As vou recall, the Civil Rights Cases involved in part actions by 
several persons to gain-access to inns. I now quote from the Attorney 
General's brief: icy 

Inns are provided for the accommodation of travelers, for those passing from 
place to place. They are essential instrumentalities of commerce * * * which 
it was the province of the United States to regulate even prior to the recent 
amendment to the Constitution. : —— 

Now, Mr, Attorney General, I would ask A hea to review your state- 
ment of yesterday that.the Supreme Court did not consider the issue 
of whether Congress had the power to pass such a law under the com- 

ott ‘ ree ae eo 
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merce clause of the Constitution. Do you still feel that the Court 
didn’t have to deal with that issue? 

Mr, Kennepy. What I am saying, Senator, there is a specific quote 
in this case by the majority, saying. that they hadn't passed on the 
commerce clause. I had it marked in my other book. It will take 
me some time to find it here. 

Senator Provurr. I think pe I can pelp 50" vou Mak: you refer- 
ring to 6, under the “Statement ae acts,” whic 

Mr. Kennepy. No. It is in the decision. - 

Senator Proury. You will find it at the bottom of page 19. 

Mr. Kennevy. Shall I read it into the record ? 

Senator Proury. Yes, if you wish to. I would like to point out, I 
think the key words are public conveyances. 

I am starting on page 19, at ths bottom: 

And whether Congreas, in the exercise of its power to regulate commerce 
amongst the several States, might or might not pass a law regulating rights.In 
public conveyances passing from one Site to another, is also a question which 
ar asi now before us, as the se not concelved in any cuch 

They are referring £6 public conveyances. 

Mr. Kennepy, in the contgxt, enetons in the'decision that 

" { these-matters, As fax as public 
prned, they determined 


conveyances, andi as far as 
that they wer? constitutig 

Senator Poury. Y 
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No. 87 is an information against Ryan for depriving a colored man of the right 
to a seat in the parquet of a theater In San Francisco. 

Though the main question of the conatitutlonallty of the civil rights act ap- 
proved March 1, 1875, is the same in these three cases, which are therefore sub- 
mitted together, the court below divided upon the question whether the Indict- 
ment in the first case stated an offense, and a demurrer to the information was 
sustained In the second; so the first indictment and the Information against 
Byan must be here printed in full. In the last case the division of the court 
below presents only the question of the constitutionality of the statute aforesald 
so that indictment will not be reprinted. 


No. 26. Unirep States v. Mugray STANLEY 
STATEMENT. 


At the term of the district court of the United States of America in and for 
the said district of Kansas, begun and held at Topeka, in sald district, on the 
10th day of April, in the year of our Lord one thousand eight hundred and 
seventy-six, the grand jurors of the United States of America, duly empaneled, 
sworn, and charged to Inquire of offenses committed within the district of 
Kansas, upon their oaths do find and present that one Murray Stanley, late of 
the district of Kansas aforesaid, on the tenth day of October, in the year of our 
Lord one thousand eight hundred and seventy-five, at the district of Kansas 
aforesaid, and within the jurisdiction of this court, being then and there in 
charge and having management and control of a certain Inn, did then and there 
untawfully deny to one Bird Gee, then and there a citizen of the State of Kansas 
und of the United States of America, full and equal enjoyment of the accom- 
modations, ndvantages, facilities, and privileges of sald inn by then and there 
denying to sald Bird Gee the privileges of then and there partaking of a meal, 
to wit, of a supper, at the table of sald inn, for such purpose then and there 
provided, he, the sald Murray Stanley, having then and there so as aforesaid 
denied to said Bird Gee the aforesald full and equal enjoyment of the accom- 
modations, advantages, facilities, and privileges of sald inn, for the reason that 
he, the sald Bird Gee, was then and there a person of color and of the African 
race, and for no other reason whatever, contrary to the act of Congress in such 
case made and provided, and against the peace and dignity of the United States 
of America. (Record, 1, 2, and 3, 4.) 

The foregoing indictment was demurred to; and, upon argument of the deimur- 
rer, the judges were divided in opinion upon these questions: 

1. “Does the Indictment state an offense punishable by the laws of the United 
States, or cognizable by the Federal courts’? 

2. “Is the act of Congress entitled ‘An act to protect all citizens in thelr civil 
and tegal rights,’ approved March 1, 1876, constitutional”? 

That statute fs prefaced with a preamble, and reads as follows: 

Whereas it is essentlal to Just government we recognize the equality of all 
men before the law, and hold that it is the duty of government in its dealings 
with the people to mete out equal and exact justice to all, of whatever nativity, 
race, color, or persuasion, religious or political; and it being the appropriate 
object of legislation to enact great fundamental principles into law: Therefore, 

Be tt enacted by the Senate and House of Representatives of the Untted States 
of America tn Congress assembled: That all persons within the jurisdiction of 
the United States shall be entitled to the full and equal enjoyment of the accom- 
modations, advantages, facilities, and privileges of Inns, public conveyances on 
land or water, theaters, and other places of public amusement: subject only to 
the conditions and limitations established by law, and applicable alike to citizens 
of every race and color, regardless of any previous condition of servitude. 

Seo. 2. That any person who shall violate the foregoing section by denying to 
any citizen, except for reasons by law applicable to citizens of every race and 
color, and regardless of any previous condition of servitude, the full enjoyment 
of any of the accommodations, advantages, facilities, or privileges in sald section 
enumerated, or by alding or inciting such dental, shall for every such offense, for- 
felt and pay the sum of five hundred dollars to the person aggrieved thereby, 
to be recovered In an action of debt with full costs; and shall also, for every 
euch offense, be deemed guilty of a mfsdemeanor, and upon conviction thereof, 
shall be fined not less than five hundred nor more than one thousand dollars, or 
gtall be imprisoned not less than thirty days nor more than one year: Provided, 
That all persons may elect to sue for the penalty aforesaid, or to proceed under 
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thelr rights at common law and sy State statutes; and having so clected to 
proceed In the one mode or the o.ber, thelr right to proceed In the other juris- 
diction shall be barred. But this proviso shall not apply to crim{fnal proceed- 
ings, elther under this act or the crininal law of any State: And provided 
further, That a judgment for the maalty in favor of the party aggrieved, or 
a judgment upon an indictment, abail be a bar to elther prosecution respectively. 

Seo. 3. That the district and clrcult courts of the United States shall bave, 
exclusively of the courts of the several States, cognizance of all crimes and 
offenses against, and violations of, (he provision of this act; and actions for 
the penalty giien by the preceding section may be prosecuted In the Territorial, 
district, or circult courts of the United States whercrer the defendant may 
be found, without regard to the other party; and the district attorneys, mar- 
shals, and deputy marshals cf the United States, and commisstoners appointed 
by the circult and Territorial courts of the United States, with powers of arrest- 
ing and imprisoning or balling offenders against the laws of the United States, 
are hereby specifically authorized and required to institute proceedings against 
every person who shall violate the provisions of this act, and cause him to be 
arrested and imprisoned or bailed, as the case may be, for trial before such 
court of the United States or Territorlal court as by law has cogulzance of 
the offense, except in respect of the right of action accruing to the person ng- 
grieved; and such district attorneys shall cause such proceedings to be prose- 
cuted to their termination as in the other cases: Prorided, That nothing con- 
tained in this sectlon shall be construed to deny or defeat any right of civil 
action accruing to any person whatever by reason of this act or otherwise; 
and any district attorney who shall willfully fai) to fnstitute and prosecute the 
proceedings herein required, shall, for every such offense, forfelt and pay the 
sum of five hundred dollars to the person aggrieved thereby, to be recovered 
by an action of debt, with full costs, and shall, on conviction thereof, be deemed 
guilty of a misdemeanor, and be fined not less than one thousand nor more 
than five thousand dollars: And provided further, That a judgment for the 
penalty in favor of the party aggrieved against any such district attorney, or a 
judgment upon an Indictinent agalust any such district attorney, shall be a 
bar to either prosecution respectively. 

Seo. 4. That no citizen possessing all other qualifications which are or may 
be prescribed by law shall be disqualified for service as grand or petit Juror In 
avy court of the United States, or of any State, on account of race, color, or 
previous condition of servitiude; and any officer or other person charged with 
any duty in the selection or summoning of jurors who shall exclude or fall to 
summon any citizen for the cause aforesald, shall, on conviction thereof, be 
oes guilty of a misdemeanor, and be fined not more than five thousand 

ollars. 

Seo. 5. That all cases arising under the provisions of this act In the courts of 
the United States shall be receivable by the Supreme Court of the United States, 
without regard to the sum in controversy, under the same provisions and regu- 
lations as are now provided by law for the review of other causes in said court. 
(18 Stats., 333 to 337.) 


No, 87. UNITED States v. MICHAEL RYAN. 
STATENENT. 


This was an information in the circuit court of the United States, ninth circuit, 
district of California, in the form following: 

Be it remembered that on this 12th day of February, A.D. 1876, comes into 
court, in his own proper person, Walter Van Dyke, esq., United States attorney 
for the aforesaid district of California, and in the name and on the behalf of 
the United States gives the safd court to understand and be informed that on 
the 4th day of January, A.D. 1876, at the city and county of San Francisco, 
State of California, and within the district aforesaid, and within the jurisdiction 
of this court, Michael Ryan, then and there being, did then and there wilfully, 
knowingly, and unlawfully, deny to a citlzen of the United States the full and 
equal enjoyment of the advantages, accommodations, facilities, and privileges 
of a public theatre, such denfal being for reasons by law not applicable to citi- 
zens of every race and color, to wit, the said Michael Ryan, on sald day, at sald 
city and county, did knowingly, wilfully, and unlawfully deny to George M. 
Tyler, a citizen of the United States, the full enjoyment of the accommodations, 
advantages, facilities, and privileges of Maguire’s new theatre, situate on Bush 
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street between Montgomery and Kearaey, being on the southerly side of satd 
“Bush street, in the city and county of San Francisco, State of California, afore- 
said, the same being a place of public amusement, as follows, to wit, that is to 
say, on the said 4th day of January, A.D. 1876, the said George M. Tyler did 
‘purchase a certain ticket of admission to said theatre of the ticket-seller or 
authorized agent of sald theatre, for the sum of one dollar, which sum sald 
Tyler duly paid to sald agent, to wit, sald ticket-seller, a certain printed ticket 
of admission to the sald theatre, and to the part thereof known and designated 
as the dress-circle or parquette, and orchestra seats, which sald dress-circle, 
otherwise known as the parquette, and sald orchestra seats, did posseas superior 
and better advantages, facilities, and privileges to any other portion of sald 
theatre; which said ticket did purport to admit, and did entitle said George M. 
Tyler to admission to the sald portion of said theatre known and designated 
“the dress-circle,” otherwise called the “parquette,” and to that portion of the 
said theatre known and designated the “orchestra” seats. 

And on sald fourth day of January, A.D. one thousand elght hundred and 
seventy-six, In the evening of said day, and about or between the hours of seven 
and eight o'clock p.m., while the doors of sald theatre were open for the 
purpose of udinitting the public to, and about the time of the hour of the 
commencement of the performance in sald theatre, said George M. Tyler, then 
and there belng a citizen of the United States, and under the jurisdiction there- 
of, did then and there present sald ticket in his own person to sald Michael Ryan, 
who was the doorkeeper to admit persons with tickets, and tlcket-taker of 
sald theatre, standing at the proper entrance thereof, and did, upon sald ticket, 
ask and demand admission to sald theatre, and to the part and portion thereof 
designated as the dreas-circle, otherwise called the parquette, and the orchestra- 
seats thereof: and thereupon said Michael Ryan, then ahd there being as 
aforesaid, did then and there wilfully, knowingly, wrongfully, and unlawfulls, 
by force and arms, deny to sald George M. Tyler, as nforesald, admission to 
said theatre, or to any part thereof, and did then and there deny as aforesaid, 
to said George M. Tsler the full and equal enjoyment of the accommodations, 
advantages, facilittes, and privileges of the said theatre, sald dental and re- 
fusal not being for reasons applicable by law to citizens of every race and 
color, and regardless of any previous condition of servitude; that sald refusal 
and denial as aforesaid was solely and entirely on account of and for the 
reason that said George M. Tyler was and Is of the African or negro race, 
being what {is comonly known and calted a colored man, and not a white 
man. That said George M. Tsler was then and now 1s a person of the African 
or negro race, belug what {s known and commonly called a colored man. 

And so the sald attorney of the United States, in the name and behalf of the 
Untted States, gives the said court to understand and be Informed that said 
Michael Ryan did then and there as aforesaid, on sald day, in the manner 
aforesald, commit the crime of unlawfully denying and refusing to a citizen 
of the United States the full enjoyment of the accommodations, advantages, 
facilities, and privileges of a theatre (the same being a public place of amuse- 
ment), for reason not by law applicable to citizens of every race and color, 
regardless of any conditlon of previous servitude, contrary to the form of the 
statutes of the Unlted States of America in such case made and provided, and 
against the peace and dignity of the people thereof. (Record, 4.) 

A demurrer was filed to this foformation, together with a motion to dismiss It, 
(Record, 4, 5.) 

The court sustained the demurrer and ordered the information to be dis- 
missed. (Record, 5.) 

ASSIGNMENT OF ERROR, 


The United States assign for error the sustatning of the demurrer and the 
dismissal of the information. 


No. 105. Uniteo States v. Samurn NicHors. 


A demurrer was filed to the {ndictment fn this case; “and the demurrer to the 
{indictment herein coming on now to be heard, and the judges of this court belng 
divided tn opinion on the point of the validity under the Conatitutton of the 
United States of the statute under which sald indictment ts drawn. * * * it 
is ordered on the request of sald parties that said point be certified under the 
seal of the court to the Supreme Court of the United States,” &e. (Record, 8.) 
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BRIEF. 


As no informalities have been pointed out in the indictment and Information, 
we shall confine this brief to the main question, common to the three cases, 
of the constitutionality of the statute upon which they are founded. 

Inns are provided for the accommodation of travelers; for those passing 
from place to place. They are essential instrumentalities of commerce (espe- 
clally as now carried on by “drummers”), which it was the province of the 
nase States to regulate even prior to the recent amendments to the Con- 
stitution. 

The relation of innkeepers to the State differs from that of a man engaged in 
the more common avocations of life. The former Is required to furnish the 
acconimodations of his inn to all well-behaved comers who are prepared to pay 
the customary regular price. 

This business and that of conducting a theatre are carried on under a license 
from the State, through the intermmediate agency of municipal authority, which 
ts part of the machinery of the State, being delegated to this extent with the 
power of the State. This is because the business to be carried on is quasi public 
jn {ts nature, and for the general accommodation of the people. 

For this reason Congress has the right to prohibit any discrimination against 
persons applying for admission to an Inn or theatre based upon race, color, or 
previcus condition of servitude. 

The early amendments to the Constitution were added further to limit the 
Federal power. The last three, the result of bitter, costly experience, were in- 
tended to enlarge that power. Such enlargement must necessarily be pro tanto 
a dininuation of, or an encroachment upon, the power previously exercised 
by the State. These amendments also interfered, for the first time, with the 
relation borne by the citizen to his State, and with those institutions and reg- 
ulations of a (so called) domestic character. 

This innovation was not so dangerous to liberty as many theorists imagine. 
Both State and National Governments are mere machinery by which the in- 
dividuals composing the Nation secure life, liberty, rights, and privileges. 
From time to time, as experience demonstrates the necessity or expediency of 
so doing, the people may change the mutual adjustment, or even the essential 
character, of this machinery to accomplish the desired purpose. 

It was thought that the lately emancipated portion of our fellow-citizens 
could more safely depend for the security of their newly acquired rights upon 
the government which conferred them than upon that which had so long denied 
them. It may be remarked, In passing, that the greatest freedom is only attain- 
able through the agencies and operation of the Federal Government. In one 
State, discriminations are made on account of religion; in another, upon the 
acquisition of land or other property; in a third, upon the basis of color; and 
in another by reason of Mongolian birth. It is in Federal legislation and in the 
action of Federal courte alone that these discriminatioms are wholly disregarded. 

Equality before the law, then, is the privilege of American citizenship, con- 
ferred by the national Constitution; therefore, to be protected by national 
legislation. (16 Wall, 79; United States o. Reese, 92 U.S., 214, 217, where 
the court say that appropriate legislation “may be raised to meet the necessities 
of the particular right to be protected.”) 

The exclusion complained of in the causes at bar were because of the race 
and recent servile condition of the persons excluded. The law forbidding such 
exclusion, for such motive, Is “appropriate to efface the existence of any conse- 
quence or residuum of slavery.” (Hon. F. T. Frelinghuysen in debate on this 
bill; vol. 2, Cong. Rec., pt. 4, first session Forty-third Congress, p. $458, end of 
firet column.) At the bottom of the same page he cites the Slaughter-House 
cases as holding “that freedom from discrimination is one of the rights of 
United Statea citizensh{p.” 

What the United States had the right to give, it necessarily has the right and 
duty to preserve and protect. 

We cannot proceed against or deal with the States to procure needed legisla- 
tion: nor compe) action by the grand juries of a State. We must necessarily 
prosecute directly those offenders who deny, on account of race or color, that 
equality which the Constitution guarantees. 

The fourteenth amendment made native-born colored men citizens of the State 
in which they were resident. Their State citizenship originated in the national 
Constitution. Therefore Congress may legislate to compel the conceasion to 
them of such rights, whatever ther may be, as are conceded to other citizens 
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of the State, without dictating what those privileges may be; except that, In 
discharge of the duty imposed by other articles of the Constitution, the Federal 
Government must seo that there is no denial of liberty, nor such legislation as 
will deprive the State of its republican form of government. The fundamental 
right to Nberty, and to participate in the choice of rulers, and to be equal to 
every other citizen In the enjoyment of lawful privileges, 1s secured to the 
colored man by recent amendments. As Mr. Edmunds remarked, these ameni- 
ents did not mean to leave the Constitution just as it was before: so “that 
every mv, woman, and child in a State shall have whatever rights the laws 
of that State choose to glve every man, woman, and child In that State.” (Cong. 
Rec., vol. 2, pt. 4, Forty-third Congress, first serslon, page 4172, second column.) 

Power to enforce by appropriate legislation these constitutional amendments, 
giving jlberty and equality, does not mean simply to re-enact thelr prohibitions. 
qe means to legislate as to those particular matters and things in which equality 

s denied. 

Their meaning and purpose must be gathered from “the history of the times.” 
(Slaughter-House cases, 16 Wall, 67, 68.) 

Upon that same page first cited (07) the court say that, “In the construc- 
tion of thoso articles’ they have only considered them as applicable to the 
case then {n hand, which did not involve the rights of colored citizens; to 
which these amendments, as the court say, in the succeeding pages of that 
report, particularly relate. 

In the anumeration of privileges by Judge Washington, In Corfleld r. Coryell 
(4 Wash., 380, 881), quoted in the Slaughter-House cases, he speaks only of 
the rights of citizens of States, because that was the only question before hin. 
The enumeration, however, is of those privileges belonging to the citlzen of 
any free, well-constituted, republican State—and not as pecullar to those form- 
ing the American Union. Therefore they belong to citizens of the United 
States, as such, as well as to citizens of the several States, as such citizens, 

The distinctlon noted by Nr. Justice Bradley (16 Wall, 117, bottom), that 
Judge Washington was speaking of the privileges of citizens fn a State, not 
of citizens of a State, !s pecullarly pertinent here. 

It is purely accidental and immaterial that the several persons denlal access 
to inn or theatre in the cases now pending were residents of the States in 
which the offences were committed. Their right to equal accommodations would 
have been the same had the travellers been citizens of New York or of this 
District, temporarily in Missouri or Kansas. This suggestion shows that the 
right secured by the legislation !n question accrues to one as a citizen of the 
United States, and not as the citizen of a State. 

As noticed by Mr. Justice Field, In his opinion in the Slaughter-House cases, 
the fourteenth amendment “was adopted to obviate objections which had been 
raised and pressed with great force to the valldity of the civil-rights act,” &ec. 
(16 Wall., near bottoms.) 

Upon a subsequent page he aays: "This act, it Is true, was passed before the 
fourteenth amendment was adopted, as I have already sald, to obviate objec- 
tlons to the act; or, speaking more accurately, I should say, to obviate objections 
to legislation of a similar character, extending the protection of the national 
government over tho conunon rights of all citizens of the United States, Accord- 
fugiy, after its ratification, Congress re-enacted the act, under the belief that, 
whatever doubts may have previously existed of Its validity, they were removed 
by the amendment.” (16 Wall., 06, 97.) 

The correctness of this statement will be seen by reading the debate upon the 
proposition to submit tbat amendment for adoption. Though the language of 
legislators in debate cannot be used to control the legal effect of the phraseology 
employed, as to any single clause or sentence, the universal acquiescence of all 
the speakers as to the general scope and purpose of an act may be read, as part 
of the history of the times, to determine the meaning to be attached to the words 
employed—the sense in which they are used, and the force to be given them. 

The first civil-rights act was passed April 0, 1806. (14 Stats, 27-30.) Though 
not {identical in phraseology with that above printed, not containing this provi- 
sions as to fins, &e., it fs “of a similar character.” The dedates upon the passage 
of that bill will be found in voluine 70 of the Congressional Globe, for the first 
session of the Thirty-ninth Congress, pp. 1160-1888. Doubts were ther vx- 
pressed as to the constitutlonallty of that measure, which Mr. Bingham, of Obio, 
and baat inne should be remedied by further amendment of the Conatltu- 

be ] ‘ ‘ . 
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Upon the 8th of May, 1806, the proposed fourteenth amendment was first dis- 
cussed In the House of Representatives. (71 Cong. Globe, 2459, ef seq.) Hon. 
Mr. Boyer said: "The first section embodies the principle of the civil-rights bill. 
* ¢ * The fifth and last section of the amendment empowers Congress to enforce 
by uppropriate legislatlon the provislons of the article.” (/d., 2467.) Mr. 
Broomall sald that, while he did not agree with those who thought the civil- 
tights act unconstitutional, “yet it is uot with that certainty of being right 
which would justify me in refusing to place the law unmistakably in the Constitu- 
tlon.” (/d., 2498.) Other declarations to the same effect can casily be found in 
the report of the House proceedings. 

Sfiuilar expressions are found in the Senate debate: c. g., Mr. Doolittle sald: 
“The celebrated civil-rights bill, which was the forerunner of this constitutlonal 
amendment, und to give validity to which this constitutional amendment ts 
brought forward,” &e. (/d., 2890.) 

It would be strange if language avowedly chosen to effect a desired object, 
und deemed apt for that purpose by a large mafority, if not by everybody, in 
cach house of Congress, should now be held by the court not such as to accom- 
vy the end contemplated. The Intent of the legislator would not then be 
the law. 

Tho case brought up In debate against the enactment of the existing law, 
unter the fourteenth amendment, was the Staughter-House case. It seems as 
If, but for that case, the sole opposition to this measure would have been directed 
to the question of expediency and not of constitutlonality. Yet that case was 
decided upon issues entlrely outalde of any which those now submitted present. 
It involved only the determination of the proper limits of the police potcer of the 
Stute. Every member of the court held that ff the law of Loulsiana, giving to one 
corporation certain rights as to the landing and slaughter of cattle for the mark- 
ets of New Orleans and adjacent parishes, was an exercise of police power 
merely, it was valld. Upon the question of its being such an exercise of police 
power, the court divided; a bare majority held it was within that power and 
the minority that it exceeded that power, or was uot an exercise of It. All 
ugreed, too, if it were not an exercise of that power, the law was Invalld. 

No question of police power arises in the present cases, or under the legisiation 
upon which these cases are based. Leaving out that clement, and the opinion 
of every member of the court in the Slaughter-House case sustains the valldity 
of this act. 

In the course of a speech In the Senate by Mr. Stockton against the bill he 
niluded to the opinion In that case, and Mr. Morton tnterrupted him with this 
question: “I ask him if Judge Miller did not say in the same opinion that what- 
ever rights and obligations were conferred or created by the fourteenth amend- 
nent belonged to citizenship of the United States as such, and were under the 
control and guardianship of Congress?” To which Mr. Stockton replled that he 
had no doubt that such language was used, though he had not the volume of 
reports by him to determine it. (Vol. 2 Cong. Ree. Pt. 5, first session Forts- 
third Congress, p. 4147.) 

At the close of Senator Stockton’s speech, Mr. Howe, of Wisconsin, took the 
floor, and sald: 

T admit that when the Constitution was framed originally, there was com- 
iniited to the Government of the United States no power to do the things we 
propose to do {n this bill. Tadmit when that Constitution was framed [ts makers 
committed the atatus and condition of individual citizens to the contro] of the 
States within which they lived. What they pleased to do with the individual, 
that they did. There was a malign power reserved to the government of every 
State to deprive any one or any number of its citleens of every the commonest 
righta of the commonest man. and they did it. The tlme was when every State 
dld tt. The time fs, thank God, when no State can do It. That mallgn power no 
longer exists In any government In this land acknowledging the supremacy of 
the Constitution of the Untted States. The Constitution has been changed. 
Some prerogatives have been withdrawn from the States: some new faculttes 
or powers have been given to the Government of the United States. Three whole 
chapters have been added to the organic law. One of them, I say In the face of 
the country, ar well as in the face of the Senate, was made on purpose to trans- 
fer the contro! of citizens to the Government of the United States: and if 
Congrers does not possess to-day the power to anatch from the oppression of 
unequal laws every colored citlzen of the United States, it Is not because the 
people did not mean to clothe ns with that power: but ft is unmistakably becaure 
the draughtsman who framed the fourteenth amendment dld not know enough 
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to construct a clause which would give us that power. (2 Cong. Rec., Pt. 6, first 
session, Forty-third Congress, p. 4147, May 22, 1874.) 

__ In the progress of his speech, as reported upon the next page of the Congres- 
sional Record, the same gentleman thus referred to the citation of the Slaughter- 
House case by the opponents of the bill: 

And yet we are told that that very point has been already decided. We are 
told that the Supreme Court of the United States have declared in advance that 
we have not authority to pass this bill. That is a mistake, in my Judgment. The 
Supreme Court of the United States never have told me any such thing. I stand 
here to deny that they have ever said any such thing. * * * The only point which 
the court asserted was that a statute passed by the State of Loulsiana was not 
in contravention of the fourteenth amendment. That act made no discrimina- 
tion between a white man and a black man. It made, I think, broad discrimina- 
tion between the rights of white men—a discrimination which, upon my soul, I 
belleve the fourteenth amendment condemns—but not a syllable of discrimina- 
tlon between the two colors. The court undertook to say that it was but an exer- 
cise of the ordinary police powers, which belonged to every State before the 
fourteenth amendment was adopted, and were not taken from the States by the 
fourteenth amendment, and then the court went or —or the judge who delivered 
the opinion of the court goes on—to defend that conclusion, entering upon an 
argument to prove that such an act did not contravene that one clause of the 
fourteenth amendment which declares that vo State shall impalr the privileges 
and immunities of citizens of the United States. (Jd., 4148, second column.) 

In closing the Senatorial debate upon the bill, just before the vote was taken, 
February 27, 1875, Mr. Edmunds, of Vermount, safd: 

The Constitution of the United States, as was stated In av opinion of the Su- 
_preme Court once by an eluent Democratic judge, Is a bill of rights for the 
people of all the States, and no State has a right to say you Invade her rights 
when under this Constitution and according to It you have protected a right of 
her citizens against class prejudice, against caste prejudice, against sectarian 
prejudice, against the ten thousand things which in special communities may 
from time to time arise to disturb the peace and good order of the community. 
That is all which this bill undertakes to do. Now let us see what this bill is. 

The first section of it slmply provides that all persons shall be entitled to cer- 
tain common rights in public places, in the streets if they were iu—they are not 
in, but that illustrates it—that no State shall have a right, and no person shall 
have a right, to interrupt the common use by citlzens of the United States of the 
streets ofatownorcity. Where fs the authority for that, Senators ask: where fs 
the authority for saying that a State shall not have a right to pass a law which 
shall- declare that all citizens of the German race shall go upon the right-hand side 
of the streets, and all citizens of the French race shall go upon the left, and so on: 
and that all people of a particular religion shall only occupy a particular quarter 
of the town, and all the people of another religion another side? Is [t possible, 
with a national constitution which creates fundamentally a national citizenship, 
that anybody can say a State has a right to make laws of that kind? I should be 
amazed to hear It stated. If that can be stated, then I should be glad to know 
what there fs in being a citizen of the United States that Is worth a man’s tine 
to devote himself to defend for a single Instant. 

What Is [t to be a citizen of the United States, if, being that, a citizen cannot 
be protected in those fundamental privileges and immunities which inhere in the 
very nature of citizenship? And there is the fault into which my honorable 
friends on the other side have fallen In arguing this constitutional question. 
The question is not whether citizens of a particular character, elther as to color 
or religion or race, shall exercise certain functions; but the question is the other 
way. It fs that no citizen shall be deprived of whatever belongs to him In his 
character as a citizen; and what belongs to a man fn his character as a citizen 
has been long in a great many respects well understood. There was the old 
Constitution, the fourth article, you remember, which sald that citizens of cach 
State should be entitled to the privileges and immunities of citizens of the several 
States. What did that mean? That has received a judicial foterpretation. 

By common consent of all parties, before this gravest question arising out of 
the rebellion and the war had been forced upon us, the courts had held, with 
universal acceptance, I belleve, that there did belong to citizens certain inherent 
rights which could not be denied to them; and that you could not, under the 
Constitution of the United States, either through State or other authority, set 
up distinctions which interfered with these fundamental privileges. Perfectly 
consistent with that, as everybody knows, you may say that in order to fulfill 
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a certain function in the State, or to bold a certain office, all citizens alike must 
conform to certain qualifications, * * * The only thing that the Constitution 
says is that there shall never be a distinction in respect to the rights which 
belong to a citizen in his Inherent character as such. Now, what are those 
rights? Common rights, as the common lawyers used to ray; common rights, 
as the courts of the United States have said, under the fourth article. Among 
those may be enumerated—it may be that you cannot make a precise definition, 
but you can always tell, when you name an instance, whether It falls witbin or 
without it—the right to go peaceably in the public streets, the right to enjoy 
the same privileges and {mmunities, without qualification and distinction upon 
arbitrary reasons, that exists in favor of all others. That is what {t is. Then 
apply it to this bill, and what have you? You say it shall not be competent for 
any person, either under the authority of a State or without Jt, to exclude from 
modes of public travel persons on the ground that they bave come from Germany, 
like my distinguished friend behind me, or that they have come from Ireland, 
as some other Senators bere may bare come, or that their descent {s traced from 
Ham, Shem, or Japhet. And yet Senators seem to be greatly alarmed when 
this simple proposition of common right inherent in everybody is put into a 
statute book, which carrica out a constitution which declares that every privilege 
and every immunity of an American citizen shall be sacred and protected by the 
power of the natlon. That Js alt there Is to It; and those. therefore, who go 
fishing and talking dlalectica about attorneys and about slaughterhonse cases 
and police regulations find themselves entirely wide of the mark. 

The real thing, Mr. President, is that there Iles In this Constitutlon, just as 
in Magna Carta, and in the bills of rights of all the States, a series of deciara- 
tions that the rights of citizens shall not be invaded. These bills of rights do 
not eay that A or B or © or any class shall hold an office or be a witness or 
a jurymap, or walk the streets. They only say that these common righta, which 
belong neceasarily to all men alike, shall not be invaded on the pretense that @ 
man {s of a particular race or a particular religion. 

At this point the designated time for taking the vote upon the bill arrived 
(Vol. 3, Cong. Rec., Part 8, second seasion Forty-third Congress, page 1870.) 

It fs thonght unnecessary to try to add anything to what was sald in support 
of the law in question. 

Craaiza Devens, 
Attorney-General. 

Eowin 3}. Suir, 
Aesistant Attorney-General. 


Senator Provry. In the States where discrimination with respect 
to public accommodations exists, do injured parties have any rights 
that they can pursue on the basis of the old common law doctrine in 
ngard to innkeepers? 

Mr. Kennepy. I think it varies in each State, Senator. It depends 
on what the law is that has been passed in each State to deal with 
that matter. 

Senator Prorry. In some of the most common law States, they 
would have some case in law relating to innkeepers? 

Mr. Kennepy. That is correct, and T think it varies from State 
to State, Senator. 

Senator Provury. Does every American have a right, afforded by 
the Constitution, to the full and equal enjoyment of the accommoda- 
tions of hotels, restaurants, and similar facilities? 

Mr. Kennepy. You means does he have a constitutional right ? 

Senator Provry. Under the Constitution ? 

Mr. Kenneny. I am not prepared to answer that at the present 
time, Senator. It is very possible that a case that is now before the 
Supreme Court will deal with that matter. We will submit. brief. 
Tam going to have further discussions on that matter. T think that 
is oxtremely serious and one that requires a good deal of thought and 
attention. 
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Senator Proury. If it does not now exist, does this legislation 
establish a new right, separate and apart from constitutional rights? 
_Mr. Kennepy. No, it does not. It does not establish a constitu- 
tional right. It establishes, by legislation, a person’s right. 

Senator Proury. The findings of the bill state, in effect, that when 
a State tolerates discriminatory practices, it commits an action which 
on the scope of the equal protection clause of the 14th amend- 
ment. 

Has the Supreme Court ever said that the toleration of discrimina- 
tory practices constitutes in and of itself an action that interferes 
with the protections afforded by the 14th amendment? 

Mr. Kennepy. Will you read that again, please? 

_ Senator Provry. Has the Supreme Court ever said that the tolera- 
tion of discriminatory practices constitutes, in and of itself, an ac- 
tion a interferes with the protections afforded by the 14th amend- 
ment 

Mr. Kennepy. I don’t believe they have. 

Senator Proury. Has the Supreme Court. ever held that licensin 
in ue State action as to invoke the protections of the 14th amend- 
ment 

Mr. Krxnepy. I don’t believe they have as such, Senator. I think 
that the decisions over the period of the last few years have gone 
somewhat in that direction. But I don’t believe that they have said 
licensin ies per se, is State action. : 

The Ciaran. But they have indicated that some type of licens- 
ing might violate State action. ; ; ; 

{r. Kennepy. If there is another connection, for instance, with 
State action. 

Senator Proury. I think I will get to that. | : 

Mr. Kennepy. It is my judgment, as I said yesterday, I think, at 
the present time, that they might very well indicate that licensing 
was Stato action. oa ‘ 

Senator Proury. Does the State deprive individuals of their con- 
stitutional rights if it provides fire and police protection for a busi- 
ness that discriminates in its patrons? 

Mr, Kennepy. I don’t believe so, Senator. ; Sn 

Senator Prouty. Does it deprive individuals of their constitutional 
rights if it refuses to provide fire and police protection for a busi- 
ness that discriminates 

Mr. Kennepy. I don’t believe so. ; ae 

Senator Proury. It is my understanding that before a citizen can 
invoke the protection of the 14th amendment, ho must demonstrate 
State involvement with discriminatory aaa 

Does this bill consider activities as State involvement that are not 
now so considered f . 

Mr, Kennepy. The answer to that question would be “Yes,” but, 
that raises a constitutional question. at is the question that was 
passed on by the Supreme Court in 1883, and the Supreme Court 
ruled that laws p on that basis were unconstitutional. 

It is my judgment, as I have said, that they would very possible 
rule differently today because the country has changed so much. 
But I think that you can make a strong argument that they would 
not, and that this does not constitute State action. In view of that, 
Senator, we have placed our legislation under the commerce clause 
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as well as the 14th amendment. So it would be constitutional in 
any case under the commerce clause, even if there was a question 
about the 14th amendment. 

So although we have the 14th amendment, only those establish- 
ents covered by the commerce clause would be covered by the legis- 
ation. 

Senator Proury. Are there any existing Federal statutes which 
implement the 14th amendment upon which an individual can oe 
suit when he is denied admission to a hotel or retail establishment 
If so, describe those statutes. 

Mr. Kennepy. I am sorry, you will have to do it again. 

_ Senator Proury. Are there any existing Federal statutes which 
implement the 14th amendement upon which an individual can brin 
suit when he is denied admission by a hotel or retail establishment 

Mr. Kennepy. I don’t believe so; I don’t believe there are. 
aoe Prouty. Are you familiar with 42 United States Code 


Perhaps I can refresh your memory. As I understand it, this 
statute provides that if an individual, because of the custom or gage 
of any State, is deprived of rights and privileges guaranteed by the 
Constitution, he may sue for damages or get an injunction for relief. 

To your knowledge, has this statute been used 

Mr, Kennepy. I think then you come down to a question of wheth- 
er this is a ah ibe that is guaranteed by the Constitution, Senator. 
I don’t think that it has been established yet that this is a constitu- 
tional right to be accepted in a hotel, motel, restaurant, or a theater. 

The courts have never ruled that that is a constitutional right at 
the present time, As I say, there will be some decisions that perhaps 
bear on this pont that will be argued this term, but the decisions 
in me eek that were argued and decided this last spring did not 
go that far. 

Senator Proury. Am I correct in understanding that there is no 
right to sue for damages under this bill as there is under 42 United 
States Code 1983? 

7 as Kenneby. There is no right to sue for damages under this 
ill. 
Senator Proury. What is your justification for that? 

Mr. Kennepy. What we are looking for under this bill is a remedy 
for an injustice and a remedy for the harm that this injustice causes 
in interstate commerce. We feel that to remedy that injustice is 
sufficient. ; ; 

Senator Proury. Is there any action that an individual can bring 
under this bill that he couldn’t bring under the section of the Code 
to which I have just referred, namely 42 United States Code 1983? 

Mr. Kennepy. I think under the statute that you have just read, 
Senator, you have to claim that this was a constitutional right to be 
accepted at one of these establishments, and that has not been estab- 
lished as yet. That theory has not been accepted as yet. _ 

Senator Proury. Under that section of the Code to which I reronredy 
could the Attorney General come in and assist the complaining party 

Mr. Kennepy. You mean because an individual is refused at an 
establishment because of his race? ; 

Senator Proury. Yes. 
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Mr. Kennepy. We could not. As I said, I don’t believe it has been 
established as a constitutional right, that you have a constitutional 
right to be served at a particular restaurant, for instance, or that an 
owner of an establishment is violating the Constitution of the United 
States if he turns you down. 

Senator Proury. I understand the answer to my original question 
is that the Attorney General cannot come in and assist a complaining 


party. ae ree 

In September 1960, the then Solicitor General, J. Lee Rankin, cited 
two provisions of the United States Code that offer protection to a 
person who seeks to patronize a retail establishment. 

Mr. Rankin has this to say, and I quote: 

When a State abets or sanctions discrimination against a colored citizen who 
seeks to patronize a business establishment open to the general public, the colored 
eltizen ia thereby denied the right “to make and enforce contracts” and “to pur- 
chase persona! property” guaranteed by J2 U.S. Code 1081 and 1982 against 
deprivation on racial grounda. 


Do you agree with the statement Mr. Rankin made? 

Mr. Kennepy. Could I see it, Senator? 

It is difficult without loom ng St the whole matter. 

Could I have 1981 and 1982% Could I have those, the code? 

I fee) like Iam taking my bar exam. 

I would with the statement. 

Senator Proury. Thank you. ; 

Mr. Attorney General, Is State sanction, or State tolerance of dis- 
crimination, sufficient to call into aid these two existing statutes? 

Mr. Kennepy. Is what? ; 

Senator Prourty. Is State sanction or State tolerance of discrimina- 
tion sufficient. to—sufficient State action—to call into aid these two 
existing statutes ; 

Mr. Kennepy. I think it would oe a question of d No. 1. If 
it gets into the field of leneingy it is my personal judginent that it 
would. But I can understand that you could make a very forceful 
and strong argument on the other side. : 

Senator Proury. Is State inaction a sufficiently broad concept to 
aia against discrimination without relying on the commerce 
clause 

For exampls, if a State failed to take affirmative action against a 

rivate discriminatory practice, is this State action for purposes of 
invoking these two statutes? 

Mr. Kennepy. I think that would be more difficult, Senator. I 
think it would be more difficult to make that argument. 

; Senior Provty. Does the bill contemplate State inaction as a basis 
or sui 

Mr. Kennepr. This bill rests, as I said, basically on the commerce 


RUSE, 

Senator Prouty. I think you touched on this yesterday. Is the 
language in the bill sufficient to protect the right of a businessman 
to throw out a patron who is improperly dressed or unruly? As I 
recall it you answered in the affirmative yesterday. 

Mr, Kennroy. Absolutely. 

Senator Proury. I might say that I had an experience a good many 
years ago whon I was working in a sawmill during a schoo! vaca- 
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tion. I went intoa local barber shop with my hair covered with shav- 
ings, and I was tossed out. ; ; ~ 

n page 8, subsection (b), the bill provides that a complaining 
party shall be allowed a reasonable attorney’s fee as part of the costs 
if he prevails. That is correct, is it not? ; 

Mr, Kennepy. That is correct. | ; 

Senator Proury. If the complaining party loses in a legal action, 
may “he defendent obtain a sum to pay his legal costs? 

Mr. Kennepy. We don’t have any provision in the bill on that 
matter, Senator. 

Senator Provry. Wouldn't that be desirable? Would you have any 
ehjection to such provision? : ; 

Mr. Kennepy. No, if the committee decides that they wish to put 
that kind ofaprovisioninthebill. 

The Cirairsran. Any judge can decido the costs, whether they are 
requested or not, in most States; he may settle the allocation of the 
costs, if he wishes. It is an inherent power of the bench in most 
States. 

Senator Provury. It seems to me that if this bill becomes law a 
reat many suits may be instituted. And I certainly think the de- 
endant should be given sufficient protection. 

When a suit is—— 

Mr, Kennepy. I would not object to that, Senator. 

Senator Proury. When the suit is brought by the Attorney General 
under this bill will it be brought to enjoin the proprietor of an estab- 
lishment from discriminating against one person, or to enjoin him 
from discriminating against any and all persons on account of race, 
color, religion, or national omens 

In other words, does this bill give the complaining party the right 
to bring a class action? 

Mr. Kennepy. It does. 

Senator Prouty. Suppose that an individual is discriminated 
against in a public accommodation and an action is brought by State 
ofiicials or by the individual himself under State law to correct the 
situation. Would a decision adverse to the complaining party or 
witness be res judicata 

.Mr. Kennepy. You mean as far as the Federal Government is 
concerned f 

Senator Provry. As far as the individual is concerned, or the Fed- 
eral Government, yes. 

Mr. Kennepy. Could you read that question again, pleaseft 

Senator Prouty. If an individual is discriminated against and an 
action is brought by State officials or by the individual himself under 
State law to correct the situation, would a decision adverse to the 
complaining party or witness be res judicata? 

In other words, as I understand the meaning, a decision has already 
been rendered. 

Mr. Kennepy. I don’t think that would prevent the Federal Gov- 
ernment from bringing an action. I think it is very unlikely that 
the Federal Government would; but the Federal Government, never- 
thelees, could still bring an action. 

Senator Proury. Mr. Attorney General, as I vead the bill there is 
no firm requirement that the Attorney General allow time for vol- 
untary procedures or State action; is that correct ? 
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Mr. Kennepy. Senator, in our whole package we have suggested 
establishing a community relations service. Where that aspect of the 
bill is included, we have said that this matter should first be referred 
to this organization to see if they can resolve it on a voluntary basis 
by negotiation, by mediation. The Attorney General should only bring 
a suit after there has been an effort for 30 days to try to resolve it. 

This bill before this committee does not include that. But we want 
that as a part of the measure. 

Senator Proury. Are you not given full discretionary authority 
under the provisions of this bill? 

Mr, Kennepy. Yes, but as I say, if the whole package is passed 
and the other parts of the legislation that we have sent up here are 
included, it would specifically state that we should wait for 80 days, 
unless it is against the national interest or mediation would be fruitless. 

Senator Proutry. The act of March 1, 1875, provided that: 

All persons * * * shall be entitled to the full and equal enjoyment of the 
accommodations of inns, public conveyances, theaters and other places of public 
amusement subject only to the conditions and limitations established by law, 
and applicable alike to citizens of every race and color, 

We have discussed this previously, but isn’t it a fact that this statute 
which was held unconstitutional is quite similar to the bill presently 
before us? 

Mr. Kennepy. That is correct. 

Senator Proury. Isn’t it possible that the Supreme Court might 
find this bill, if enacted, unconstitutional in the Civil Rights Cases? 

Mr, Kennzpy. It could be declared unconstitutional under the 14th 
amendment. I don’t believe they would find it unconstitutional under 
the commerce clause. That is why we based on both the 14th 
amendment the the commerce clause. 

Senator Proury. How could this belief be reconciled with the state- 
ment of Mr. Justice Bradley, who, when delivering the opinion in the 
Civil Rights Cases, said that no one could argue that any provision 
in the original Constitution gave Congress the power to enact a statute 


ee to place of public accommodation and that if such power 
ibaa at all, it had to come from the 18th, 14th, and 15th amend- 
ments 


Mr. Kennepy. I think, as they said, it has to come from the 18th, 
14th, and 15th amendments, and I think that they would find that 
constitutional, in my judgment, under the 14th amendment and pos- 
sibly the 18th amendment. ; 

Senator Proury. Many questions were raised yesterday concern- 
ing the term “substantial.” The bill contains these terms, or such 
terms as “substantial portion,” “substantial ps eed “substantial 
effect.” Yet it fails to provide any definition of these terms, and 
fails to give any administrator or commission authority to establish 
regulations interpreting them. 

as Congress ever before used such terms as these in 4 statute with- 
out defining them, or giving an administrator or commission the 
authority to define or interpret them? 

Mr. Kennepy. I believe ey. have, Senator. I mentioned the 
Clayton Act yesterday. I think that there are a good number of 
bills that have been ae by Congress, and a number of Supreme 
Court decisions, in which the wording has also been difficult to define 
with mathematical exactness. - ay 


{ 
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I mentioned yesterday “due process of law” and “restraint of 
trade.” What is “restraint of trade,” “monopolization,” “substantial 
lessening of competition”? What does “substantial” mean in that 
context¥ Or “equal protection of the Jaws’? 

pt is difficult to define mathematically some of those phrases or 
clauses. : 

Senator Proury. If you find an agency, for example, like the NURB 
which establishes certain jurisdictional standards, or standards over 
which they claim jurisdiction, it seems to me that it might be wise to 
nt ane have some definitive interpretation, some meaning of these 
words, 

Mr. Kennepy.’ I can understand that, Senator. I just say this is 
not a precedent. There are numerous other statutes that have these 
kinds of phrase which cannot be defined exactly. But if the Congress 
decides that they want to define “substantial,” and want to define “ef- 
fect on commerce,” if they want to do that then we would be glad to 
work with the committee onthatmatter. —~_- | 

I think that you do, as I have said before, I think you do get into 
some difficulties when you start to define it exactly, because then you 
have to have a cutoff, Then you say that those below a particular 
type of business can discriminate and the ones above cannot discrimi- 
nate. That doesn’t really make a great dea] of sense. : , 

Senator Prouty. Suppose that the Attorney General brings suit 
sesking injunctive relief against the owner of a restaurant who dis- 
criminates in admitting patrons, SuPRose further that an injunction 
issues and that several months later a egro attempts to get in the 
same restaurant and is denied admission, Must he start suit all over 
again, or what must he do to take advantage of the injunction pre- 
viously issued f ‘ 3 

Mr. Kennepy. I think he would bring it to the attention of the 


court. ; 

It would then be a question of whether the owner of the establish- 
ment was in contempt of the order of the court; and the court would 
be the one to determinethat. 

Senator Proury. Mr. Justice Harlan, whom I believe is the grand- 
father of the A Veo Justice-Harlan of the Supreme Court, Mr. Jus- 
tice Harlan, eng ie the Civil Rights Cases of 1883, indicated 
that he thought the Court had gone astray in construing the 14th 
amendment to require State action before a party.could be protected 
by that amendment. He indicated that civil rights were rights of 
aeHiontl citizenship and that the framers of the amendments so in- 
tended. aie: 

Do you concur with this facet of the dissent ? 

Mr. Kennepy. Xe I do. . . 

‘Senator Proury, Would you care to elaborate briefly f 
Mr. Kennepy. No,I wouldn't, = : 
Senator Proury. Mr, oe General, the New York Times of 

June 27—this has been discussed by various members of thie committee 
and you have answered some questions relative to this problem, but I 
would like to pursue it a little bit further—the Times of June 
carries a caption on thd front page, the lefthind ‘cdlumn: “Robert 
Kennedy Offers To Modify Civil Rights Bill. Would Exempt Small 
Stores, Tourist Homes.” =. ee ie a gees 
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Then, again, the story continues: 


The chalrman of the House Judiclary Committee, Mr. Celler, asked why there 
should not be a floor that would provide a standard and be easier to police. He 
noted that stores, hotels, and motels, came under the provisions of the National 
Labor Relations Act if they did an annual business of $500,000. 


Then they quote you as saying— 


There is a good deal of merit in that idea. If Congress wants to be more 
explicit, we would be willing to work something out. 

Are you suggesting that figure of $500,000? 

Mr. Kennepy. No; I am not. In fact, I don’t remember it being 
mentioned in that context. ; 

Senator Proury. Are you willing to suggest a figure? 

Mr. Kennepy. No, I am not, Senator. 

We have suggested what we feel is the best bill. There were ques- 
tions raised here, there were questions raised in the House, on the 
basis that the wording was too nebulous. I think there are difficulties 
when you attempt to define it mathematically, as I have said here. 

If the Senate and the House feel that that is the best way to pro- 
ceed, we would be happy to work with you on that matter. I can 
seo that there is a good argument. 

Senator Prouty. Let me make it perfectly clear that I do not in- 
tend to offer any amendment, because I think any compromise on this 
bill should originate on the majority side. I can think of a possible 
amendment—— 

The Cirainsan, What side? 

_ Senator Prouty. On the majority side. — 

Mr. Kenwepy. Let me say, Senator, that I don’t think there is any 
question of watering down or changing the bill. 

I think some Members of the Congress and Members of the Senate 
have @ legitimate question whether the type of phraseology that is 
used in the bill is exact or not. Such qucescn: do not show that any- 
body is less interested in obtaining the passage of the bill, or less 
interested in obtaining civil rights; but if you feel that the bill should 
be defined more exactly, to make sure that it does not cover those who 
have a social or personal relationship or somebody who runs a very, 
very small establishment and doesn’t want to have to go to court to 
find out whether he is or is not covered, I can understand that, and 
I don’t consider that changing the purposes of the bill. 

My eg Be that the way we have drawn it is the best. I can 
understand the feeling by Republicans or Democrats, Members of 
the Senate or Members of the House; if they want to define it more 
exactly, we would be glad to cooperate in attempting to arrivé at 
some figure. ; 

I would say that my first judgment when I went into this was that 
it should be defined mathematically, that this was too nebulous. After 
studying it and working on it, talking about it for a period of time 
I felt that this was the best ey ' ies 

J can understand very well the opposite point of view. 

Senator Provury. I yield. 

Senator Scorr. I want to commend the statement the Senator from 
Vermont has made, and say that I agree ney withhim. If amend- 
ments are to be offered, which many gute rightly feel would be per- 
fecting, I would hope, with the view of the preservation of the position 
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of the majority, that such amendments would bo offered by the major- 
ity side since they have not been proposed by the Department of 
ustice. 

I would think it would be the responsibility of the majority to per- 
fect this billif they wish todoit. Ido not intend to offer any amend- 
ments of that character myse!f in view of the fact that I feel the 
responsibility lies in the areas which I have indicated. I just want 
to say that I agree with the Senator from Vermont. 

Mr. Kennepy. Senator, if I could find out what you would like to 
change I would like to offer it myself. 

The CHarrman. Let the Chair say that every Senator on this com- 
mittee has the responsi pity to suggest such amendments as he thinks 
ak necessary to the bill in order to make a better bill, to achieve the 
objective, 

t is not the responsibility of the majority or the minority or the 
Bepupe sane or the Democrats. It is the responsibility of every 
enator. 

Senator Prouty. Mr. Attorney General, I have heard of an approach 
which might be more realistic than some that I have heard. 

The Cuarrman. Let me state further that the minority on this com- 
mittee have offered amendments to every single bill I think we have 
had in front of the committes this session or last session or 10 sessions 
previously. Some of them have been good and some have been ac- 
cepted. We have worked it out together to make better legislation. 
And to pass the buck onto whoever has the responsibility for amend- 
ments I think presupposes that because you are in the minority you 
have no responsibility to help make a better piece of legislation. 

Senator Scorr. If the chairman would yield, I am sure we all wou'd 
want the best poesile legislation that is in the interests of the country. 

I repeat that in view of many statements which have appeared in the 
press indicating that some people would want to offer crippling p.imend- 
ments, watering down amendments, or weakening amendments, I am 
making it clear that my responsibility indicates that I should support 
this bill. If amendments are to be offered in good faith for the pur- 
pose of perfecting the bill, which may subsequently be interpreted as 
crippling amendments, I will not accept that as part of my respon- 
sibility. And I commend the Senator from Vermont for refusing to 
accept it as part of his. 

That is all I would suggest. 

Senator Proury. This is not a suggestion. The suggestion has 
been made to me that in view of the very real difficulties involved in 
the passage of legislation of this nature, and the tension among people 
who are affected most directly, it might be possible to start with the 
idea of a figure of a million dollars the first year; in other words all 
establishments doing business of Jess than a million dollars the first 
year would be excluded; the second year drop that near to-$750,000; 
the third year to $500,000; the fourth year to $250,000; and the fifth 
year maybe to $100,000; and after that there would be no figure. 

In other words, it would not satisfy either group most directly con- 
cerned, but it would give some assurance to the Negro community 
that we have a definite determination to end segregation in this coun- 
try, and it would at least bring about such an end, even though it 


would bea gradual process. © 
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As I say, I shall not. offer any amendments because I think it is 
ne responsibility of the majority to offer all of the amendments on 
this, 

We have read in the pains nat time and time again, partcuany 
by columnists, by radio and TV commentators, that the Republicans 
are going to be blamed if civil rights legislation fails. And I think 
the public and the Negro community should recognize that we have 
in the Senate of the United States today 67 Democrats; more than a 
2-to-1 majority; enough to invoke cloture if they so desire. And 
the Democratic administration, and a majority of Democrats in the 
House, and two-thirds on this committee. So I think that anyone 
who makes a statement that the Republicans should be blamed if 
civil rights seqiclation fails is not being very impartial and is being 
completely political. 

Mr, Attorney General—— ; 

Senator Pastore. Would you yield for a question on the point you 
just raised t 

Senator Prouty. Let me ask a question first. 

The Citainman. You just yielded to Senator Scott. 

Senator Proury. All right. 

Senator Pastore. The Senator from Vermont has just made a 
fantastic suggestion about how this ought to be graduated, and ho 
has a perfect right to make the suggestion. But docs he expect me to 
put in the amendment for him? 

Whose responsibility is it to put that in the form of an amendment? 

Senator Prouty. May I say emphatically that is not my suggestion. 
Someone made that Suge ston to me. 

The Cuarmman. Whot 

Senator Pastore. And you said you thought it was a very good one. 

Senator Provury. No, I did not. I said it might seem more logical 
than others. ; 

Sénator Pastore. You said it was more logical. If you believe it I 
think you ought to advance it. 

Senator Prouty. No, I don’t intend to. I probably will vote for 
the bill as it is now. 

Senator Pastore. I don’t see how you can expect us to do it for you. 

Senaior Provuty. Mr. Attorney General, I would like to ask you one 
question. 

This has gotten into the area of partisan politics and I will not com- 
ment on the cartoon which appeared in the Washington Post, a Her- 
block cartoon on June 27, 1963. I won't even try to describe it. Ob- 
viously most people here have seen it. I think it represents a very 
dangerous type of philosophical bias, or it is partisan politics at its 
best. Certainly there are some columnists who are quite objective-— 

Tho Coamman, At its best? 
gp castor Prouty. I should say partisan politics at its worst. I mean 

a 

Some of the more objective columnists in Washington have rec- 
panied this fact, the fact that this has become a partisan political 
question. - Be ae 

Here is one by Richard Wilson which ap in the Evening Star 
on Wednesday, June 26: “Putting Rights Program Through. Demo- 
oh Remin ed They Have Hopes and Can’t Blame GOP if Bill 

8, 
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In the New York Times, June 27, Arthur Krock, who is certainly 
one of the most respected and outstanding columnists in this country 
had a column with the caption “An Imaginary but Not Too Fanci 
Interview.” The interview, of course, purported to have taken place 
with the Attorney General. I assume you have seen that. ; 

fr, Kennepy. I wrote him a letter about that, Senator, and said 
that that conversation was in the privacy of my own home and I was 
shecked that he had pinted it. F me 

Senor Prouty. You are not suggesting that he reported it inac- 
curately. 

Mr. Kennepy. I wrote the letter in the same tone that he wrote 
the column. 

Senator Proury. Mr. Chairman, I ask to have Mr. Krock’s article 
and the one by Mr. Williams included at this point in the record. 

The Cratruan, For the benefit of the committees: The chairman 
has no objection to putting nig: in the record, discussions on this 
matter, but I am wondering whether we should start to put all of the 
columnists who discuss the civil rights question in the record, If 
you put in one that is favorable to, say, what your viewpoint is, I 
might want to put in one that is favorable to mine. We would just 
be reprinting the newspapers for the past month. Things that are 
pertinent to the questioning, I think we ought to include. 

I have no objection to these two articles. 

Senator Provry. Mr. Chairman, I think these are both very per- 
tinent and I am sure they will—— 

The Cuaruan. If the Senator from Vermont thinks they are 
pertinent, without objection they will go in the record. 

(The clippings follow :) 


(From the New York Times, June 27, 1068] 
IN THE NATION 
AN IMAGINARY BUT NOT TOO FANCIFUL INTERVIEW 
(By Arthur Krock) 


WasHINoToN, June 26.—(The following interview with the grand master of 
President Kennedy's reelection strategy took place entirely, of course, in the 
realm of fancy :) 

Question. General—Do you mind being addressed as ‘General’? 

Auswer. Not at all. I have grown used to it in my job—it Is a sort of “sliort 
title,” as we lawyers say. 

Question. Well then, General. It seems to me that you are getting ready to 
fell the Republicans in 1964 with an improved model of the old whipsaw that 
has cut ’em down before. I meau you will put the blame on them for the 
rejection or emasculation in Congress of the President’s equal rights bill, and 
claim full credit for the adminietration for whatever part of the Dill survives. 

Auswer. You are correct. But if this Is to be called a whipsaw, ‘t is the imple- 
ment of truth, for the enforcement of the greatest moral issue in American 
history—that there shall be no second-class citizens, 

Question. I gather from statementa made by the President, by you, and by 
news analysts who have the privilege of daily exposure to the wonders of your 
thinking, that this will be a three-blade whipsaw. The third is a charge that the 
Inside Republican strategy {s to impress the GOP upon the voters as “the white 
man’s party,” with the objective of solidifying the great racial majority behind 
its candidates of 1664. 

Answer. Well, this charge will be self-creating, won't it, if the Republfcan 
attitude toward compulsory equal rights bilt 1s as cool as it was at their leader- 
ship meeting last week in Denver, and if they don’t give us the votes we need 
In Congress to get our legislation throngh? If the “party of Lincoln” acts 
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that way, it will be our public duty to polnt it out in expounding the moral issue. 

Question. General, haven't you been a little slow in fitting the teeth to that 
moral issue? YVYon't people ask why Roosevelt never proposed an equal rights 
bill, why Truman didn’t fight for the one he proposed, how come that Kisenhower’s 
were the only ones enacted in half a century, and why President Kennedy was 
We office more than 2 years before he got around to legislating the 1960 platform 

e ran on ; 

Answer, Our answer will be that we look only forward, that to get the country 
moving forward the timing has to be right, and that, so far as Eisenhower is 
concerned, Lyndon Johnson was responsible for what was passed by Congress. 


ANSWERS FOR EVERYTHING 


Question. But, General won't people remember that the Democrats were in 
the majority in Congress at all these times, and that Lyndon Johnson showed no 
pain when he cut part III out of the Elsenhower bill to keep it from being beaten 
by the votes of Democratic Senators? 

Answer. Some may remember these purely incidental things. But you know 
the old Alben Barkley story that ends, “What have you done for me lately?" 
And that is what will Influence the voters we need, the groups that, when united, 
ern carry the big States and therefore the Presidency. We'll get them solldls 
for us op our new moral issue, and divide the other groups on the political Issues, 

Question. But, General, isn’t your stra dependent on the cholce of Gold- 
water by the Republicans? Suppose they ple Scranton or Romney? And, since 
you have enough Democrats in the House to pass your equal rights bill, and the 
exact number in the Senate needed to invoke closure, how can you blame the 
Republicans for emasculation or defeat? And how can you agree to let the Mrs. 
Murphys discriminate racially on public accommodations in a bill founded on 
the concept that discrimination by anyone is an immorality which must be 
forbidden by law? 

Answer. We'll solve those first two problems in due course. As for your third 
question, there are many mord Mrs. Murphys who vote than there are Conrad 
Hilltons, The Kennedys need at least 4 more years in office to save the country, 
and to say in office you got to be practical. 


(From the Evening Star, Washington, D.C., June 26, 1968} 
Puttine RioH1s PROGRAM THROUGH 
DEMOCRATS REMINDED THEY HAVE VOTES AND CAN’T BLAME GOP IF BIL!. SFALLS 
(By Richard Wilson) 


It fa little noted, but the Democratic majority in the U.S. Senate Is exactly 
the number needed to force a vote on the President’s new civil rights program. 

A two-thirds vote of the Senate can break a filibuster. The Democrats have 
67 votes and the Republicans 88. Yet it will be charged, in fact it is already 
intimated, that Republicans will be responsible if Congress fails to pass a new 
civil rights law. 

This ts the reason Republican leaders have conferred with President Kennedy 
on & bipartisan approach with their fingers crossed. However sincere the Presi- 
dent’s motives, Republicans in the Senate will not be spared mendacious attack 
if civil rights legislation falls of passage. 

Yet the reason why such legislation cannot be passed les in the simple fact 
that the Kennedy administration has no contro} of the overwhelming Democratic 
majorities in the Senate and House. , 

The Democratic majority {s Hke Barnum and Bailey's menagerie, a big tent 
housing carefully caged animals which would eat each other in the jungte. The 
Senate Democratic leadera say they cannot break a fillbuster and pass the Presi- 
dent’s program without 20 to 25 Republican votes. Therefore the Republicans 
are to blame if they don't vote toa man for the Prealdent’s program. 

Democratic leaders could well afford to blush while making such a confession 
of the ineffectuality of thelr powers of leadership. Nor is their ineffectuality 
confined to civil rights. They cannot claim that only on the racial [ssne are the 
fierce conflicta within the Democratic Party exposed. The flagrant achism ts 
equally evident on soctal, economic, and labcr legislation. 
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Whatever the Preeldent’s popularity in this and other countries, his prestige in 
the Congress of the United States is at low ebb. According to old hands in Con- 
gress, the resentment against the President of the United States has no parallel 
except possibly the revolt against Franklin D. Roosevelt when he sought to pack 
the Supreme Court with new appointees. Roosevelt loat his hold on Congress 
then, though he continued to enjoy a public adulation which Mr. Keunedy has 
never had {n anywhere near the same degree. 

The congressional discontent with Afr. Kennedy is not confined to the southern 
Democrats, or the Republicans. The liberals are dissatisHed with what they 
consider to be half measures. Bren some of the moderates think Mr. Kennedy 
has helped to create, by unfulfillable promises and bravura statements, the con- 
ditions for racial demonstrations of a dangerous character. When faced by this 
dangerous condition, the Kennedy tone quickly changes. Equality will have to 
come slow and not by legisiation alone. 

It is fn this atmosphere that the President has proposed his program to hasten 
the Inevitable advance of Negroes toward tienes levels of bert ke And it ts a 
shame that this question cannot be considered apart from its political aspects. 

Bot those political aspects exist and it fs truly amazing that Negro leaders do 
not recognize them. Negroes made their greatest advances since their emanicipa- 
tion in a Republican administration. Whatever Negro leaders may think today, 
no civil rights legislation was recomniended to Congress by Roosevelt and none 
was enacted. Harry Truman was the first President to offer a comprehensive 
program. It was not enacted. President Eisenhower offered a program in 1956 
and it was enacted in major part. Again in 1960 on Preaident Eisenhower's inltt- 
ative civil rights legislation was enacted. 

In spite of the urgent promises of the Demrocratic platform of 1960, Mr. Ken- 
nedy delayed for more than 2 years offering any kind of general civil rights legis- 
lation, and he does so now under the pressure of mounting ractal demonstratton, 
and with sentiment bullt up in Congress against him. 

These are the facts. Now It is to be seen whether President Kennedy, with 
two-thirds of Congress under Democratic control, can do as much as did President 
Eisenhower, whose party did not have contro) of Congress. 

And ff Mr. Kennedy cannot win, then let the blame go where it ought to, 


Senator Pastore. I raisea point of order. a 
It is a procedural point. This is a very large committee. I think 
tho chairman of this committes is to be congratulated for having such 
full attendance as we havo experienced over the past 2 days. I con- 
ratulats him for the procedure that he has sigeeeed, that each of us 
given an opporsunity to ask questions, which is an excellent sug- 
gestion. We did-begin yesterday by alternating from the. majority 
totheminority. Butno limitation was put on the individual Senator. 
I think it is unfair for the rest of us to sit here, hour after hour, 
waiting fora turn that may never come. 
Senator Provry. Mr.Chairman. ; 
Senator Pastore. Wait until I finish. I raised a point of order. 
peyou want to deprivo me of a little point of order after an hour? 
nator Proury. rae I say to my friend that during one hearing of 
this committee I waited 8 days before I was allowed to be heard. 
Senator Pastore. That is what I am trying tocure. Iam trying to 
cure precisely that situation. 
Senator Provury. I have one more question which I would like to ask 
the Attornoy General and then I am through. 
Senator Pastore, ja re 
The Cramran. Senator Pastore has made a point of order on the 
admission of certain columnists’ comments on this bill. 
Senator Pastore. I think, Mr. Chairman, that we ought to be limit- 
ed to a certain time, and that it ought to come back to us; that each 
member of this committee ought to exhaust in any way be deems fit 
any questioning or interrogation that he desires to make of any wit- 
ness. But for the benefit of the whole group I think there ought to be 
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a limitation of a half hour to each member, and then he ought to pass 
to the next member, and then he ought to wait until his turn comes 
around again. Otherwise we are going to oe here hour after hour 
just sitting here waiting maybe for 2 days before we can even ask a 
pertinent question. ; 

I make that as a suggestion. | ; 

The Cxairman. The Chair will entertain the suggestion. ; 

Senator Scorr. Mr, Chairman, may I be heard on it? Briefly? 

The Cramman,. Briefly, all right, ' 

Senator Scorr. I merely want to observe that I am deeply impressed 
by the eminent fairness of an arrangement which will give an hour 
to one side of this table and a half hour to the other as we proces: 
And I understand that under our rules in the Senate that an hour for 
the majority and a half hour for the minority is usually regarded as 
more than fair. Since we have not had limitations here before, when 
I have long wished them, I would like to make it clear that I have no 
objection whatever if we are so fortunate as to get a half hour now 
and then. I think this is a very happy situation and much to be 
praised, and I have no objection to it, ; 

The Cuatrsan. We are getting along fairly well here. The com- 
mittee will discuss that matter. It will have to discuss it in commit- 
tee session. | 

The Senator from Vermont had one more question. 

Senator Proutry. Subject to the answer. 

The Cuatraan. Subject to the answer, 

Senator Prouty. Mr, Attorney General, let me point out first that 
I have the honor to represent a State which I believe was the first 
State, and perhaps the first government, to abdlish human slavery 
by constitutional action. I am very proud of the action of my State 
in that regard. I intend to support meaningful civil rights legislation. 

I believe it is necessary and highly desirable. But I would like an 
answer to this question: In view of the politics which have crept into 
this, unfortunately, do po believe the vote of ny Republican for 
meaningful civil rights legislation will be acknowledged y the Negro 
community in the same manner as a vote by a member of the Demo- 
cratic Party? 

Mr. Kennepy. I don’t know, Senator, that I am the best one to 
answer that question: I think that this should be approached as you 
have approached it, on a bipartisan manner, and the interest that you 
have taken in it, and I think the same kind of an intetest has been 
taken by Democrats. And I think that people—whether they be 
Negroes or whites—who are interested in making progress in this very 
difficult field, in the interests of our fellow citizens who are Negroes, 
should be grateful to those whether they be Republicans or Democrats, 
who support legislation which will alleviate great injustices. 

Senator Proury. Thank you very much. 

The Craman. The Senator from Rhode Island has a couple of 
points. We will turn to him. 

The Chair is trying to be as fair as he can in this matter of going 
back and forth. As a matter of fact, the chairman himself has a 
lot of questions, but he is foregoing asking those questions to let other 
members of the committee ask them. | ee 

The Senator from Rhode Island has one or two points to clear up. 

Senator Pastore. Merely for purposes of clarification, Mr, At- 
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tornoy General, because I don’t believe you want to leave the record 
in that state, I refer now to the Code, sections 1981, 1982, and 1983, 
but with particular reference to 1983. 

Under existing Jaw today if an individual is deprived of constitu- 
tional rights that he has, and he can so prove it, doesn’t section 1983 
entitle him toa remedy ¢ 

Mr. Kennepy. Yes. 

Senator Pastore. I thought that in answering your question by 
Mr. Prouty, you had answered that at the present time if a Negro 
went into an establishment and he was deprived of service or denied 
service because of his color, that today under existing Jaw he wouldn't 
have x remedy, - 

Mr. Kennepy. What I said, Senator, is that at the present time 
the Supreme Court has not ruled on that matter. Those cases will 
be before the Court. That point, very possibly, will be before the 
Court this coming term. But at the ert time the Court has never 
ruled that you have a constitutional right to be served in an estab- 
lishment or restaurant, 

Senator Pastore. I realize that. But Justice Harlan in the 1883 
case, Where ho had the dissenting opinion, stated that an individual 
has a right to enforce his civil rights under section 1983, he would 
havea remedy in a court of equity, would he not? 

Mr. Kunnepy. Yes. I think Justice Harlan went that far. If 
those Jaws had been declared constitutional, they certainly would have 
had that nat But it would have been a right that would have been 
established by legislation, 

Senator Pastore. You are saying that the right to be served in a 
restaurant, regardless of your color, is a constitutional right and if 
you are denied that right because of your color, that is a violation 
of the Constitution insofar as the commerce clause is concerned, and 
even insofar as the 14th amendment is concerned, That is your posi- 
tion now, it is? 

Mr. Knnnepy. Not really It is not a violation of constitutional 
right. I say that Congress has the authority to pass legislation under 
article I, section 8, and under the 14th amendment, giving individ- 
uals—establishing their rights under the 14th amendment and under 
article I, section 8. ; 

But it has not been established as a constitutional right, for in- 
stance, under the 14th amendment, not to be discriminated against 
in a restaurant in Rhode Island or Boston or Chicago, for instance. 

Senator Pasrorr. I realize that completely. But maybe we are 
not seeing eye to eye on the pent 

I also understand, and I think I am correct, that the Congress has 

assed laws giving remedy to the individual as such, and the only 
inadequacies of the remedy is that the individual sometimes is either 
impotent because of his individual capacity, or because he doesn’t 
have the means by which to enforce his right, or once he has 
denied the right it has become a fait accompli, and it was for that 
reason that we invoked the power of the U.S. Government when we 
Le a law several years ago giving the poner to you as the Attorney 

eneral of the United States to enforce the rights of that individual. 

Now if I understand this bill correctly, that is precisely what you 
are doing-here. You are not adding to the rights of the individual. 
The only thing that you are doing now, you are giving to that individ- 
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ual the right to invoke his constitutional rights, and you are also 
ete § at individual to call upon the Attorney General of the 
United States to invoke the prestige of his Government to enforce 
his individual rights. 

Am I correct in this or not? 

When you enforce your rights now, you bring a case in the name 
of the Attorney General of the United States; that is the first time 
you have been allowed to do this by law. That right was given to 
you several years ago. 

All Tam saying here this morning is that we did pass these laws 
which give to individuals the right to enforce their constitutional 
nants and that isexactly what 1983 states. 

{r, Kennepy. There is no question about that, Senator. Then it 
becomes a question of what your constitutional right is. 

Senator Pastore. Can’t that person go in the court and say, “It was 
my constitutional right to be served”? 

fr. Kennepy. Yes, 
Senator Pastore. Regardless of my color? 
Mr. Kennepy. Hight. 
Senator Pastore. He could do that today without this law. 
Mr. Kennzpy. That is correct, But why? It is a question of 
whether that is in fact a constitutional right, and the Supreme Court 
has never passed on the question of whether it is a constitutional right 
to be served in a particular restaurant. They have held that there 
was 8 right in the sit-in cases that were handed down this spring, the 
New Orleans case, and five or six or seven other cases, where there 
was some State action involved. They decided that there was a 
violation of a constitutional right because there was State action. But 
where there is no State action the Supreme Court has never ruled, 
Senator, that it is a constitutional right to be served in a restaurant. 
Senator Pastors, I realize that, but the State court could rule that, 
or the Federal court could rule that if the suit was brought today, 
could it not? 
Mr. Kennepy. It could. 
Senator Pastors. In other words, if s Negro went into a restaurant 
and he was denied service and told he couldn’t be served because he 
was Negro, couldn’t that individual today bring a suit and prove that 
it was his constitutional right? 
Mr. Kennepy. I' think that is a very serious question, and the 
Court has never passed on that. . 
Senator Pasrore. Then what do you think 1988 means? 
Mr. Kennepy. Senator, there are constitutional rights that you 
have other than the fact of being served ina restaurant, ot 
_ Senator Pastore. I realize that. I just took that as an example. 
T am talking about any constitutional right. ; - ae 
Mr. Kennepy. But Senator, there are things that you have that 
are constitutional rights, and there are other deprivations, other mat- 
ters that you are deprived of which are not constitutional rights, 
- Senator Pastore. I realize that. I don’t want to belabor this point, 
Mr. Attorney General_—— pe a 

. Mr. Kennepy. For instance, if you weren’t admitted to a public 
school, that would be a violation of a constitutional right. But for a 
privately owned restaurant which doesn’t have anything to do with 
the State government, doesn’t have anything: to do with the-local 
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government, doesn’t have anything to do with the Federal Govern- 
nent, whether you have a constiutional right to be served in a restau- 
rant, whether it is against the Constitution for au individual to prac- 
tice discrimination, that question has never been decided by the courts. 
That is the only point Iam making. I say that section 1983 gave you 
a ight to sue when you are being deprived of your constitutional 
rights. 

{fy only point is that it hasn’t been established that eating in a 
privately owned restaurant, going to a privately owned hotel, is a 
constitutional right. That is my only point. 

Senator Pastore. You have already said that if a person today 
goes into a terminal and is denied service, that that has been adjudi- 
cated as a constitutional right. 

Mr. Kennepy, That is correct. 

Senator Pastore. Could he invoke section 1983 under the code? 

Mr. Kenwepy, I exvect he could, yes. And we could enter a case 
asa friend of the court. 

Senator Pastore. Under what authority? 

Mr. Kennepy. As « friend of the court, as an amicus, on the 
basis—— 

Senator Pastorp. But not as a party in the suit{ 

Mr. Kennepy. No. What we did in those particular cases, Senator, 

is that we went before the ICC and established that, and the result 
was that all the railroad terminals, and the airports, have all been 
desegregated in the last 2 years. ; 
_ Senator Pastore. You see, Mr. Attorney General, I am not quarrel- 
ing with you. The point I am trying to establish is this: t is my 
firm belief that today every person under existing law as an individual 
has the right to bring suit if any constitutional right is denied him. 
And whether or not there has been an adjudication of the existence 
of the constitutional right, that. person has the right under the law to 
say that he has that constitutional right, but he is compelled to prove it 
before the court, ; <i ve 

By this bill, you are allowing the Attorney General to come in 
and use the pet ge of the Government as the Attorney General should, 
as we have been doing in the educational gases, and assume the respon- 
sibility of seeing that that man’s rights are protected with the full 
force and effect and power and prestige of the U.S. Government, 

You are going a step further by saying that later on when any other 
individual’s rights are violated, the court has a perfect right to render 
an injunction which runs to a class, which under 1988 cannot be done 
now. , are 

I am supporting this bill because I fee] that even though today a 
man’s individual rights are protected by existing Jaw, a man’s. con- 
stitutional rights are his rights inherent in the fact that he has them 
under the Constitution, whether or not the Supreme Court has ever 
said that particular right is or isn’t constitstional, you can bring that 
question up any time you want as an American citizen through the 
medium of yourcourts. . ES ar eee ee ee eee 

But this bill goes:a step further. -This bill gives to the Attorney 
General the authority to use the U.S. Government to enforce those 
nights, and more than that, it allows that right to run to a class of 
citizens, SASSY Sa Migs? PIES gg stint uae ta 


\ 


148 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


I hope you would give some thought to what I have just said. 

Mi. Kennepy. Thank you, Senator. 

Let me make just one last point. The courts have never ruled as 
yet that it is a violation of constitutional rights to be discriminated 
against in a privately owned establishment. ‘That is my only point. 

Senator Lavscne. Would the Senator from Rhode Island yield? 

Senator Pastore. I yield. 

Senator Lauscne. Isn’t it a fact that the Supreme Court in the 1883 
decision said that there was no constitutional right, and that the effort. 
by the Con to impose an obligation to serve everyone was in viola- 
tion of the Constitution? 

Mr. Kenneoy. That is correct-—— 

Senator Lauscue. Answer that yes or no, please. 

Mr. Kennepy. I said that is correct. It is somewhat different than 
the point of Senator Pastore. 

Senator Pastore. That is not the point I made. 

Mr. Kennepy. That is correct. 

Senator Lauscne. But the Attorney General is implying, though he 
is not saying it, that as a consequence of the 1883 decision an aggrieved 
person going into court and suing under section 1983 would be met by 
the 1883 decision which declares there is no constitutional right. 

" The te fomey General didn’t answer in those words, but that is what 

e implied. 

Serator Pastore, All I am saying is if an individual gets on a train 
in Boston, Mass., and the conductor comes up to him and says, “You 
can’t ride this train because you are Negro,” that person under existing 
law has a right — 

Mr. Kennevy. That is correct. 

Senator Pastore. That is all Iam saying. And the Attorney Gen- 
eral is taking the position today that he is advancing this law because 
he believes it to be constitutional. 

Now even before the Congress of the United States enacts this law, 
if this law is constitutional, and if these people have these rights, these 
rights are enforcible under existing law. The only thing that. this 
law actually does is give the Attorney General the right to come in 
and see to it that it can been enforced. 

Mr. Kennepy. Thank you, Senator. 

The Carman. With reference to the rights we referred to in the 
1883 case I refer to the majority opinion, page 19 of the United States 
Reports, volume 2, 109, where the Court, in speaking of just what 
the Senator from Rhode Ieland was talking about, said, and I quote, 

Whether It is such a right or not, is a different question which, fn the view 
we have taken of the validity of the law on the ground already stated it {s not 
necessary to examine. 

_So they didn’t pass on whether this right existed as a constitutional 
right or not, And then, to clear up another matter, I think there has 
been an implication here that may have been left in the record that 
the discussion in the Civil Rights cases foreclosed the use 6f the Com- 
merce Clause for a public accommodation bill. - 

I want to read from page 18 of the same majority opinion, and I 
quote. The Court said: . 

Of course, these remarks do not apply to those cases in which Congress Is 
clothed with direct and plenary powers of legislation over the whole subject, 

‘ 
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accompanted with an expressed or Implied denial of such power to the States, 
as in the regulation of commerce with foreign nations, and among the several 
States, and with the Indlan tribes, the coining of money, the establishment of 
post offices and post roads, the declaring of war, et cetera. In these cases Con- 
gress has power to pass laws for regulating the subjects specified In every detail. 
and the conduct and transactions of individuals in respect thereof. 

Mr. Kennepy. That is right. 

The Cuamsan. This is their reference to the Interstate Com- 
merce Clause. It is as clear as you could make the English language. 

Senator Pastore. The point, not to belabor it, Mr, Chairman, is 
that the Congress can regulate, but the Congress cannot give a man 
the constitutional right or take it away from him. He either has it 
or he doesn’t have it, because the Constitution gives it to him, and the 
Congress has not given any constitutional ye to anyone. We may 
be regulating the conduct of the exercise of that constitutional right, 
but the rights under the Constitution are inherent in every citizen, 
and we in the Congress are not passing upon whether or not we are 
going to give these people a constitutional right or not. 

The Constitution gave their rights to them. When we passed the 
13th amendment and freed the slaves they became American citizens, 
and they enjoyed every constitutional right, not what the Congress 
gave them, but what the Constitution gave. 

The Cuarnwan. That is what the Court said in examining it. The 
Senator from Pennsylvania, the Senator from Maryland, and the 
Senator from Michigan have rot had an opportunity to ask questions 
of the witness. We will call on the Senator from Pennsylvania. He 
says he has only a very few questions—three or four. 

Then we will go back to the rest of the members of the committee 
who want to ask further questions and see if we can’t give them a 
further opportunity to clear up some points that have been made 
during the petmnony, 

Senator Scorr. Thank you, Mr. Chairman. 

The Carman, The Chair is so overwhelmed with this attendance 
of the committee that it is a little difficult for him to promulgate 
rules, Normally, I don't have enough to get into an argument about 
who is going to ask questions or not. 

The Senator from Pennsylvania. 

Senator Scorr. Thank you, Mr. Chairman. 

Mr. Attorney General, this, as I understand it, creates within the 
moaning of section 1893 a statutory right, and it creates that statu- 
tory right absent a finding by the courts that these are constitutional 


rights. 

Afr. Kennepy. That is correct. 

Senator Scort. Is that the real situation ? 

Mr. Kennepy. That is correct, Senator. 

Senator Scorr. As you know, I support the bill. I am a cosponsor 
of the bill. I appreciate what help we can get in clarifying certain 
of these matters. ; ; 

Too what extent does this bill clas if any, the features the old 
title 3 of previous civil rights bills would eliminate? To what degree 
if any are you applying the provisions of title 3 which was the subject 
of somuch debate in the last Con ? 

Mr. Kennepy. I think the title 3 was more encompassing than this 
particular public accommodations bill is. And also there are cer- 
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tain procedural steps that we take in connection with public accom- 
modations which were not established in title 3. 

Senator Scorr. Referring to page 8, beginning with line 6, which 
has to do.with the fact, and I am quoting subsection (b): 

In any action commenced pursuant to this Act by the person aggrieved, he 
shall if he prevails, be allowed a reasonable attorney’s fee as part of the costs. 

You have discussed this with the Senatee from Vermont. The 
wording would seem to me to be the question of who is the party 
aggrieved. I havein mind the possibility of harassing suits occurring, 
or of suits perhaps brought in good will but brought in such numbers 
as to subject the defendant to the burden so great as to amount to a 
deprivaron of some of his rights and property. 

understand that you have no objection to the committee’s clarify- 
ing the rights of the dofendant to have the costs put upon the losing 
plaintiff. Is that correct? 

Mr. Kennepy. Yes. I would say that frequently, looking at the 
financial statistics, a N is not as well off and it might impose a 
great difficulty on him if he has to pay all of the lawyer’s fees. He 
might be extremely reluctant to bring a suit if he feels that he is not 
going to be able to pay his own lawyer’s fees, and even if his cause is 

ust he might lose and have to pay the lawyer's fees for the defendant. 
think maybe the committee would want to examine it quite carefully 
before it wrote in that provision. 

Senator Scorr. I am simply trying to find out whether there are 
areas where the person aggrieve rs in fact be the victim of a 
reverse suit, the proprietor of a small shop might in fact be a member 
of the minority group, a Negro, to be specific, and try to get services 
obtained by a white man, and the person who brings the suit in this 
case would be the white man, and the defendant would be the Negro. 
The right to fix the costs oe the court ought to be preserved so as 
to protect the equities involved here. That is what I mean. 

Mr. Kennepy. Yes, if we can work out something like that. 

The Cuamman. Before you leave that point, I think we could work 
out something so that the court would assess costs in a case in an 
equitable manner. I think they have the right to do that now. 

Senator Scorr. It could be done very easily. I don’t think it is a 
great point. Are the common law rights of innkeepers in your mind 
preserved? I have in mind such rights that have long existed under 
the common law to dispossess a drunken or unruly person of low 
repute, or persons engaging in gaming and other phases that you 
find in the common law. 

Mr. Kennepy. They are preserved, Senator. 

Senator Scorr. They are 

Mr. Kennepy. Yes. 

Senator Scorr. On page 6, I refer to the four subsections (i), (ii), 
(iii), and (iv), appearing in section 8(a) (8); I am sure I know the 
answer to this, but I think it should be on the record. It is necessary, 
as I read it, that only one of these subsections shall anped as & condi- 
tion existing, rather than all four subsections should prevail before 
the whole master section prevails. . 

Mr. Kennepy. Yes, and I think your colleague suggested that we 
should perhaps clarify that. I think it is a good suggestion. 
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Senator Scorr. That is all I have, Mr. Attorney General. 

Thank you. 

Mr, Kennepy. Thank you. 

The Cuatraan. The Senator from Maryland. 

Senator Beaty. Thank you, Mr. Chairman. 

I did have some questions, but I think they have all been answered. 
I would like to make an observation, if I may. I have supported, I 
believe, every civil rights bill or legislation that has been offered in the 
last 21 years in Congress. Certainly I am a cosponsor of this bill. 

I would like to add that as far back as 1931, I introduced a repeal 
of the so-called Jim Crow law when I was 4 member of the Maryland 
State Senate. We do appreciate tho very excellent statement that the 
Attorney General has made. I am happy to be a cosponsor of this 
legislation. 

ank you. 

Mr. Kennepy. Thank you, Senator. 

The Cuamman. The Senator from Michigan. 

Senator Harr. Mr. Chairman, I hadn’t anticipated that there would 
be such sensitivity about the time to be consumed. .It was not my 
purpose in planning to testify in support of the bill following the 
Attorney General, that this would be my way of gotting back at the 
committee in terms of time. But in appreciation of the fact that I 
shall follow, I think I should dofer. ee 

I have no questions. I do want to congratulate the Attorney Gen- 
eral and the President on the whole civil rights recommendation. 

There was great concern in response to the underlying surge that 
we see across the country that there might be a measure of strength 
not in keeping with what some of us feel is a crying necessity of today. 

The recommendations made to us by the President in every respect 
are sound and necessary. I hope that the Congress will deliberate 
each onoofthem. I congratulate you. 

Tho Cuatraan. There was one matter yesterday that wasn’t quite 
cleared up in the record, and I would like to ask this question. Would 
the Community Relations Services play say part under the bill, if 
passe | . 

Mr. Kennepy. Yes, and the Community Relations Service went to 
a different committee. There we spelled it out in a good deal more 
detail. 

, Let me say this, Senator. What we anticipate is that if a complaint 
is made, and the Department of Justice or the Federal Government 
becomes involved, that first it will go to the Community Service; that 
they will attempt to resolve this matter, and they will keep it for at 
least 30 days and attempt to resolve it through mediation and 
discussion. , 

_, The Cyamstan. It will obviously be a better way to work it out 
if it could be worked out that way, 

Mr. Kennepy. That is correct. I would be glad to furnish a memo- 
randwm in full on that. | | 

The Ciairsan, We will leave the record open. I don’t believe that 
was quite cleared up. 

Mr. Kennepy. Could I furnish s memorandum on that then, 
Senator? . 
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(Following is the memorandum requested :) 


NEMOBANDUM Re CoMMUANITY RELATIONS SERVICE 


Section 5(e) of 8, 1782, the public accommodations bill, would require the 
Attorney General to utilize the services of any Federal agency or Instrumen- 
tallty which may be available to attempt to secure compilance with its provi- 
sions by voluntary procedures, before instituting an actlon, if in his Judgment, 
such procedures are likely to be effective In the circumstances. The agency 
contemptated is the Community Relatlons Service provided for by title IV of 
8. 1781, which is pending before the Judiclary Committee. 

Title IV of 8. 1781 would establish a Community Relations Service headed 
by a Director to be appointed by the Prealdent. The function of the Service 
would be to assist communities In resolving difficulties relating to discrimina- 
tory practices based on race, color, or natlonal origlo, which impair tho rights 
of persons In such communities under the Constitution or laws of the United 
States or which affect or may affoct interstate commerce. The Service, either 
upon ite own motion or at tho requoat of an appropriate local official or other 
interested person, would be authorized to offer assistance when fn Its judg- 
ment peaceful relations among citizens in the community are threatencd. It 
is directed, whenever possible, to utilize the cooperation of State, local, and 
nonpublic agencica. Informatton acquired by the Service ls to be treated as 
confidential and its work must be conducted without publicity. Its employees 
would be prohiblted from performing any Investigative or prosecuting functions 
for any agency In litigation arising out of a dispute In which an emplovee acted 
for tho Service. The Director of the Servico would be required to subinit an 
annual report to Congress of the activitles of the Service, 

Title IV would thus provide the machinery through which compliance with 
the provisions of 8. 1732 might be obtained without the necessity of Iltigatton. 


Tho Crairsran. We have covered every member of the committes 
for questions. We will go back again, if there are any furthor ques- 
tions while the Attorney General ts here. 

Off tho record, 

Discussion off the record.) 
he Ciamsan, The Senator from Rhode Island? 

Mr, Pastors. No further questions. 

Tho Cuatrswan. The Senator from Oklahoma. Do you have any 
further questions? , 

Senator Monronry. I would like to ask the Attorney General for 
the purpose of the record to give us tho effect in law, if any, of section 
2, on page 1 through page 4. This is the ordinary preamble of the 
bill, is it not; and would not have any effect before the courts in deter- 
mining tho scope of the lawf 

Mr. Kennepy. This is the ordinary preamble giving the purposes 
of the law, Senator; that is correct. 

Senator Monronny. There is no law actually involved in it? 

Mr. Kennepy. No. 

Senator Monroney. The Court, whatever it decided on the scope 
of the interstate commerce clause, or on the constitutional right 
inherent in American citizenship that Sonator Pastore was discussing, 
would base its decision on the other sections of the bill, and this is 
merely, I guess, what the Court would call obiter dicta. 

Mr, Kennepy. That is correct. 

Sonator Monroney. If, as Senator Pastoro rather emphatically 
brought out, there are inherent in American citizenship certain right 


all rights, perhaps, and this bill in effect gives the enforcement o 

those rights to the Attorney General, do you run into any constitu- 

tional problem by limiting the scope of these rights to hotels, motels, 
10 


and other public places—eating houses, motion-picture houses, et 


‘ 
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cetera; and by not including barbershops or bowling alleys or hos- 
pitals. I think we agreed yesterday that barborshops, except in 
terminals, were not covered by tho bill; that bowling alleys wore not 
covored by tho bill; and, of all places, hospitals were not. 

Mr, Kennevy. Senator, I would like to try to point out that they 
might be rights, somo of these matte but they are not constitutional 
rights at tho present time, under the Constitution. ; 

t is ono thing, Senator, if we are going to go back into this again, 
it is ono thing, in a railroad terminal, bug terminal, or an airport, but 
it is something far different if there is no State involvement in it what- 
soover and it is a. privately owned establishment. You do not, at 
least at tho present time, have constitutional rights to be served at a 
privately owned establishment. It is not a violation of your constitu- 
tional right at tho present timo if you are deprived of your right to 
go into a barbershop. 

I mean the courts have never extended it that far, that you have a 
constitutional right. 

In my judgment it is a serious, a very serious question of whethor 
you have a constitutional right that is written info tho Constitution 
understood in the Constitution, to be sorved at a privately owned hotel 
or motel, for instance. 

Sonator Pastore. I thought you said the question wasn’t whether 
or not you havea right to doit. 

Has anyone the right to deny you because of your colort 

Mr. Kennepy. Yes, 

Senator Pasrors. A constitutional right? 

Mr. Kenneoy. No}; not at the present time. 

Senator Pastore. Can anyone deny you because of your color, con- 
stitutionally t : 

Mr. Kennepy, Yes; thus far. 

Senator Pastors. I don’t believe that, That is fundamental in the 
law, because we are all entitled under the Constitution equal protec- 

_tion of the law and the samo rights and privileges and amenities under 
the law. That is given to you by the Constitution. You don’t have 
the right to be served, but you do have the right not to be denied 
service because of your color, 

Mr. Kennroy. Senator, if you owned a small establishment and 
you just didn’t happen to like Negroes—let’s say you owned a oigar 
shop and you just didn’t want to sell cigars to Negroes or Irish or 
red-headed secretaries: You may have a constitutional right to refuse 
to servo those individuals. At least thore has been no court decision, 
Senator, at the present time. a ; oo 

_ Let me say this: This was all gono into in great detail in the de- 
cisions that were handed down by the Supreme Court this spring. 
Justice Douglas was the only one who held forth strongly that you 
have a conatitutional right to be served in any ‘of these institutions, 
any of these places, All the other Justices’ handed down theit de- 
cisions based on the fact that there had té be some State involvement; 
that if {here wasn’t a State involvement then you didn't have a consti- 
tutional right. ae ans 

It might be clear to you, Senator, but I just say that, as far as the 
courts have held nt the presont time, you do hot have a constitutional 
right to be served. That is why this law, the statute, as tho Senator 
pointed out, is necessary. 

21-544—68—pt, 1——~11 
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Senator Lavsone. And that is why 1983 is not applicable, or is not 
available to the ordinary man who feels he has been offended. 

Mr. Kennepy. For these kinds of establishments; that is correct. 

There are establishments, Senator, where you get into State in- 
volvement. For instance, there was a restaurant, in Maryland, and 
the owner of the land had leased it from the State, and an individual 
had been denied the right of service there. Tho Supreme Court said 
that he had a constitutional right to be served there because the State 
was involved. 

The sit-in cases that have been decided last spring were decided on 
the basis that there was State involvement, there was a local ordi- 
nance. Tho State, in somo degree, was involved. But they didn’t 
pass on the question of whether, for instance, in Boston, or Rhode 

sland, you could discriminate ngainst. an individual because he was 


Ps ; 

What we are attempting to do is for Con » Which clearly has the 
authority to pass a law, to make sure that it is completely understood. 
It may not be written into the Constitution; it may not be a basic 
constitutional right; but Congress can pass a Jaw based on the Con- 
stitution ensuring that those rights are present. 

That is what we aro attempting to dothrough this legislation. 

The Cuatruan. The Senator from Oklahoma. oo, 

Senator Monronsy. Since the authority, then, to do this resides 
strictly in the interstate commerce clause, and only in things legiti- 
mately affecting interstate commerce, would it be a yalid action of 
the Federal Government to order the Attorney General to onter into 
a suit or other matterst Have you ever given any thought to an 
amendment perfecting the 14th amendment that clearly specifies con- 
stitutionally that citizenship rights shall be obtainable in all walks 
of American life regardless of race.or color or previous condition 
of servitude? a 

Mr. Kennppy, I think that based on the commerce clause and based 
on the 14th amendment, I think that. we have already authority to—— 

Senator Monroney. But you are basing it, you say, on the com- 

merce clause, And yet there are many, many people in this country 
who doubt the wisdom of stretching the commerce clause that far, 
because if you can exort police powers against discrimination in the 
States, which is for a good purpose, you can exert police powers to 
require licensing of every line of American life under the same inter- 
pretation of the interstate commerce clause. 
_ You are not basing it on citizenship rights, you sny; you are basing 
it on public good. But the flow of interstate commerce can be justified 
int almost every walk of life to the extent that it. can be identified in 
these partioular areas that you specify. 

Therefore, where js the stopping place? Where is the cutoff? 

The CuatrMan. The stopping place is how far Congress in its 
wisdom wants to go. . We can’t change the commerce clause. That 
is there, like all the other. constitutional provisions. : 

Just how far.do-we want to got Conceivably under the commerce 
clause if things are purely in interstate commerce you can do many 
morethingsthan wehavedona . _ . ae 
meenator Monroney, Jat’s get the Attorney General to agree to 

al, en, . Sa 
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Anything, as the chairman says, that Congress declares to be inter- 
state commerce, is within the powers today of the Federal Govern- 
ment and the Congress to enact: is that correct ? 

Mr. Kennepy. Congress can enact a law and the Supreme Court, 
or courts, can find it didn’t affect interstate commerce, and therefore 
it is not effective. 

Senator Monronry. This is just what Iam arguing about; that we 
have to look at loast to the courts, and have to look at the common- 
sense application of the movement of goods in interstate commerce, 
and the burten on interstate commerce. 

Mr. Kennepy. That is correct. 

Senator Monroney. And determine whether it is a legitimate ex- 
tension of Federal powers for the constitutional purposes of regulat- 
ing and directing and protecting the flow of commerce between the 
several States, 

Mr. Kannewy. Yes. 

Tat me say that I don't think thore is any question. If you look at 
tho statistics and talk to the businessmen of our Southern States, or 
northerners who have business in the South, you'll find that this has 
had an adverse effect on the flow of goods in interstate commerce, 

Senator Monroney. On those who were interstate; right. 

Mr, Kennevy. Right. | 

Sonator Monroney. Kress ahd Woolworth had trouble because they 
were discriminating at their lunch counters in the South, and they 
were picketed in New York City. There is no question about that. 

That is the point I was trying to make yesterday. There is 10 
question in my mind that if there are interstate operations, Congress 
has authority to regulate. oS tg oa ; 

To put a “Mom and Pop” hamburger stand: in a small towh in 
Arkansas or ‘Tennessee under interstate commerce simply because 
they serve hamburgor meat that comes across the State line I think is 
stretching the Constitution. Z Pag aed 

Senator Taurmonp. Mr, Chairman. 

The CuarrMan. Just a moment. Bs 458 7 

Of coures when we talk about the Constitution, we can’t stretch its 
we can’t restrict itordoanything. Itisthere. - a 

- We ave not amending the Constitution, '. = 

The Court has held over and over again that the power of Congress 
over interstate commerce is not. confined to the regulation of commerce 
between States; it extends to those activities intrastate which so affect 
interstate commerce or the exercise of the power of wengiees over it 
as to make regulation of them appropriate means to tho attainment of 
a legitimate end, the exercise of the granted power of Congress to regu- 
late interstate commerce. es ee = 

Congress can go & long way under the interstate oommerve clause. 

But this is the wisdom, I Hope the wisdom, of Congreés——- 

Mr. Kunnepy. Thatisoorrecth fo tt 

The Crramxan (continuing). Not to abuse, let’s say, the power that 
oxists and is there under the interstate commerce clause. ar 
- Mr, Kunoepy. That is oofrecte te 

The Cuamman, It is there. ‘Wecan't changeit.) ti 

‘Mr, ‘Kanwepy,: I think it has been established, as discussed before, 
it has been established that the commerce clause extends over these 


. 
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kinds of establishments that we suggest and recommended be covered, 
Senator. I think it is quite clear. 

If you and other members of the committes feel that it shouldn't 
extend that far, that you don’t want to have this bill extend that far, 
thatis up to you. There is no question that we have the constitutional 
authority to do it. 

_ Congress has done it in the past, has covered these kinds of estab- 
lishments. You have the right and the authority to cover them at the 
present time. 

And it is clear that the discrimination that has been practiced in 
these establishments has had an adverse effect on interstate commerce. 
There is no question but that the Supreme Court would uphold the 
constitutionahty. 

But if this committee, as I said before, if you feel that you don’t 
want to go that far, as you have on other bills—you have had cutoff 
lines on minimum wage, or whatever it Peet be on other pieces of 
Peet one aeny that is the right of Congress. 

ut there is no question, Senator, that you have the authority to 
pass this law under the commerce clause. And you are not stretching 
the Constitution, and you are not establishing any new principle that 
hasn't been established long, long ago. 

Senator Monroney. It evidently was the intent when this adminis- 
tration recommended the increasing of the wages under the Wage and 
Hour Act to put, as I recall, a million dollar volume limit on the act. 
Under that bill a firm was not to be considered in interstate commerce 
unless its volume of business exceeded $1 million a year. This was a 
precaution based on size. I didn’t agree that it was a proper limita- 
tion. But anyway the administration felt some limitation was there. 

Mr, Kennepy. That is correct. 

Senator Monroney. Yet in this bill you have no limitation as to . 
whether they are actually in interstate commerce, and give no weight 
to th desire of the business owner to serve interstate customers or 
effect interstate commerce in any way. 

This is why I find bd Pegs to understand that 50 or 60 percent 
of these facilities covered by this bill which are legitimately connected 
by multi-State ownership, by servicing and meeting transportation 
requirements on interstate highways, y providing service to buses 
that are‘in interstate, and various things like that, could be properly 
judged to be in interstate commerce. 

But to blanket them all in, without regard to the service that the 
‘individual operation renders, seems to me to bo going farther than 
the interstate commerce clause was intended to cover, ; 

Mr, Kennepy. Let me just say, Senator, that the decisions that 
have been handed down show quite clearly that you have that 
authority, Ican give you innumerable decisions. : 

Senator Monroney. You did yesterday, on oleomargarina 

Mr. Kennepy. It shows quite clearly that you have the authority. 
. This committee and Con devided that they wanted to cut the 
minimum wage off to a million dollars. They didn’t have to do that. 
I think for various other reasons you didn’t want to require some of 
the smaller establishments to pay $1.25 an hour. a ee 
...Mafbe you are going to decide here, in this Committee; and in the 
Congress, that.you don’t want to prevent smaller establishmerits from 
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discriminating. Maybe you want to permit them to discriminate, if 
ines want to discriminate. That can be decided by the committee, 

ut you_have the authority, Senator, quite clearly, from all the 
Supreme Court decisions, innumerable decisions; you quite clearly 
have the authority. 

Maybe you don’t want to exert that authority and exert that power; 
but you certainly have it. 

Senator Monroney. Many of these you recited yesterday were valid 
because they were under the Pure Food and Drug Act. watered 
if you are going to allow improper drugs to be sold in a big establish 
ment you are gojng to have to permit it in a small establishment. 

Mr. Kennepy. You are not going to let big establishments dis- 
criminate, and small establishments you are going to allow to 
discriminate? 

Senator Monroney. This is because the establishment moves no 

roduct in interstate commerce. It serves people perhaps moving in 
interstate commerce, 

Mr. Kennepy. But you cover-——— 

Senator Monroney. Therefore, the test of interstate commerce 
would be whether ey are serving local peoplo or whether they are 
servin ple from other states, 

Mr, MaNNEDY. But you applied it to the smaller establishment for 
the Pure Food and De 

Senator Monronry. That's right. That isa health matter. 

ae Kennepy. But you said you had the authority to do it for 
that. 

Senator Monroney. I think you would have to if you are going to 
have an effective drug bill, to make it apply to the safety of the Nation. 
I think that isa police peer | 

Senator Lavsone. Will the Senator yield? 

There is a definite principle in constitutional law that your right 
to protect your safety and your health is one absolute in Government. 
And many of these decisions cited by the Attorney General involve 
that principle: when health or safety is involved, there is an inherent 
right in the Government to deal with it. And that principle is the 
one that was applied in declaring constitutional the zoning laws 
which allegedly stole property rights from owners. The court says 
you may reasonably zone, providing it is related to the maintenance of 
safety and health. You cannot zone if your purpose is to improve 
the esthetic and scenic environment in a zoned area. 

That is a well-established principle; and the Senator from Okla- 
homa is correct when he says that you have the principle of safety 
and health involved. Pak: | : 

Mr. Kennepy. I just say, Senator, this has nothing to do with safety 
and health, with all due respect. It has to do with the commerce 
clause. 3 

Senator Lavscir. I understand that. 

Mr. Krennepy. Those Inws were passed under orticle I, section 8 
of the Constitution. And to cover those institutions, . the: smaller 
institutions under the commerce soa you have to say that they 
have an effect on interstate commerce. That is my only point. 

I don’t disagree with your point about zoning laws, which are local. 
But the reason you passed some of these other laws, and the reason 
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this committees approved of them, was because they had an effect on 
interstate commerce. 

The Cuairsan. This is a question of public policy and how far 
Congress wants to go under the authority of the commerce provision 
of the Constitution. 

Mr, Kennepy. That is correct. 
dhe Cnatruan. We don’t necessarily need to gotoo far. The clause 

g there, 

Mr. Kennepy. That is correct. 

The Cirairssan. When you use the commerce clause for a social 
objective there is plenty of precedent for that, too. We did that in 
the Mann Act; we did that in the Pinball Act, and the gambling 
regulations for social reasons. Wedon’t havetodothis. It isa matter 
of public poticy. 

he commerce clause is there. We can’t stretch it, restrict it, or 
do anything with it. It is there. The Constitution will not change 
unless we have a constitutional amendment. ; 

Now it is a question of public policy, and there will be some differ- 
ences of public opinion in the committee as to how far we should go as 
amatter of public policy under the authority we have in the commerce 
clause, 

Mr. Kenneoy. That is correct. And that is I think Senator 
Monroney’s point. 

The Craraman, I don’t know how I could put it more simply. 

We had two on this side; so I won't be accused of some partisanship 
or something like that. 

The Senator from New Hampshire. 

Senator Corron. I won't’ take but 1 minute. 

The Crarrran. You can take two for one. 

Senator Corron. I think the majority side of the committee ought 
to have these last minutes. .But I think perhaps, Mr. Attorney 
-General, there is one matter that you and I both would like to clear 


up. ; 
‘ I read yesterday's record and I was a little bit disturbed. What- 
‘ever may be our approach to these delicate questions, I for one, and 
-Lam sure eve y on this committee, want to help in making sure 
we know exactly what is in this bill. 

You and I had a colloquy, for instance, about. what was covered with 
reference to barbershops. And I remember that you mentioned the 
matter of how many interstate travelers were served in barbershops, 
and a barbershop near a State line might be in a different category than 
one in the interior of a State. 

We are both forgetting something. 

For instance, every time I go into a barbershop I see a whole row of 
‘bottles in front of me. --I have never had a haircut when the barber 
didn’t try to sell me four kinds of hair tonic. I can understand 
your overlooking that because most of the Kennedy brothers don’t 
‘need any hair tonic, I don’t believe. ; 

- But the point is:that all these supplies in barbershops, in beauty 
parlors, are in interstate commerce. - - 

T just want to know if. perhaps you wouldn’t want to clear this 
record up a little bit.: It strikes me that in its present form the bill 
covers a ‘large number of these establishments about which you at 
least implied some doubt yesterday. 
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Do you care to clear that up further? 

Mr. Kennepy. I would be glad to give you a memorandum on it, 
Senator. I think that the pertinent passage here is 3(i), that— 
goods, services, facilities, privileges, advantages, or accommodations offered 
by any such place or establishment are provided to a substantial degree to inter- 
state travelers. 


It is a question also of whether you apply (ii), which says: 


A substantial portion of any goods held out to the public by any such place 
or establishment for sale, use, rent, or hire has moved in interstate commerce. 

It was our purpose that, if the primary point of a particular estab- 
lishment is one of. service—which is true of a barbershop, for in- 
stance—it should be covered by (i) but not because it might also do 
on the side a little bit of what. is covered under (ii). ; 

Senator Cortun. Would you say now that barbershops are in or out 
on this bill in the present form? . 

Mr. Kennevy. I will give you the same answer I gave you yesterday. 
The point that. sou are making, I believe, is that a substantial portion 
of any goods held out to the ublic by any such place or establishment 
for sale, use, rent, has moved in interstate commerce. I believe that 
is your point. 

enator Corron. ay main point is that I would express the hope 
you might see fit perhaps to give us a further memorandum that 
would aid to clarify this. 

Mr. Kennepy. That would be fine. ; 

Senator Corton. I don’t believe we should be passing a bill that 
would leave people in doubt. 

Would you agree with that? 

Mr, Krnnepy. I would be glad to do that. 

Senator Corron. Would you agree as a matter of principle that 
we ought, as far ns possible, to have whatever law is passed, If one is 
pa “i to leave people clear, understanding whether they are in or 
out 

Mr, Kennepy. Ia with you. 

Senator Corton. Thank you. 

The Cuairman. The Senator from South Carolina. 

Senator Tuursuonp, Mr. Attorney General, I want to say that I 
agree with you when you say that a person does not have a constitu- 
tional right to service in a private restaurant. 

Mr. Kennevy. Senator, what I said was that the Court hasn’t yet 
passed on that question. 

I was asked I think specifically by a member. of the committeo on 
whether I felt that that individual had a constitutional right to 
service, and I said that I would rather not pass on that at the mo- 
ment; that we are reparing a brief on that point, which we might 
very well submit tothe Supreme Court. 

Senator Tuurmonp. Even if this bill is passed, then there would 
still not be the constitutional right to service in a restaurant or hotel, 
merely a legislatively created right; is that not right? 
ra Kennepy. What you would establish by the passage of this 

ill, 

Senator Tuursonp. Would be a legislative right? 
Mr. Kennepy. That is right. es 
Senator Tuurmonp. And not a constitutional rightt 
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Mr. Kennepy. Unless you passed an amendment to the Constitu- 
tion, or unless it was held to be covered under the 14th amendment. 

Senator Tourmonp. Of course our position is that if you attempted 
to pass eprelation that would create this legislative vent that this 
would violate the 5th and 14th amendments which provide that a per- 
son cannot be deprived of his life, liberty, or property without due 
process of law. 

We feel that to have the Government come in and direct the use and — 
the control of a person’s private property and the taking of their prop- 
erty, is depriving him of the use of that property and is a violation of 
the constitutional provisions. 

Mr. Kennepy. Could I ask, Senator: Was that point raised—and I 
do this in all deference—was that point raised when South Carolina 
had their legislation and laws and ordinances which ruled that an 
establishment could not serve a Negro? 

Senator Tuurmonp. In South Carolina many of the ordinances 
have been repealed. But it isa voluntary situation in which to serve 
them. There is no prohibition in most place, if not all places, in 
South Carolina. That is a posed / right. If they wish to serve, 
OK. If they do not wish to serve, then we feel they cannot be re- 
quired to serve. 

Mr. Kennepy. Senator, it was specifically written in a number of 
ordinances at least in South Carolina that you could not serve Negroes. 
Was that quostion—— 

Senator THurmonp. Those I think, most of them, have been re- 
pealed. One was repealed in Greenville recently. 

Mr. Kennepy. I was just wondering—— 

Senator TuHursonp. You referred to the one in Greenwood, I be- 
lieye yesterday. It has been repealed. 

Mr. Kewnepy. I was questioning whether this same point was raised 
at the time those ordinances were pa 

Senator THurwonp. I don’t believe those ordinances have been 
checked. I don’t believe that they have. 

While we are speaking on this general subject, I would like to ask 
you: A great many people are concerned about this Black Muslim 
movement. I have seen a film and I have read about their taking 
target practice, judo practice, and other things, showing that they 
aré getting ready for combat and violence and trouble. I am just 
wondering, Mr. Attorney General, if you have looked into this niove- 
soe om if you consider them a threat, and if anything is being done 
about i 

r, Kennepy. We are aware of their activities, Senator, and where 
there is an indication that they might threaten the security or violate 
the laws of the United States we are making investigations. 

Senator THurmonp. So they have been looked into. And you are 
aware of the situation ? 

Mr. Kennepy. I would say that wherever we have found that a par- 
ticular individual or group is advocating violation of Federal laws, 
or activity involved in what might be a violation of Federal law, we 
are making an investigation. 

Senator Tuursonp. Have you seen any similarity between them and 
the Nazi Party, so to speak? 

Mr. Kennepy.-The what? 


\ 
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Senator Tuvrsaconp. The Nazi Party that we have in this country, 
with headquarters in Virginia I believe. 

Mr. Kennepy. I don’t believe so. 

Senator Tsrursronp. Have you seen any similarity between their 
preparations for combat such as judo training and target practice, 
und so forth, and the same kind of training that the Nazi Party mem- 
bers I understand receive? 

Mr. Kennepy. I think that in prin! le, and in motivation, that 
they are perhaps closer to the Ku Klux Klan, Senator. I don’t think 
the Nazi Party isa good simile. 

Senator Turursronp. Mr. Chairman, I believe under the rules we 
have to suspend now, since the Senate is going into session. So I 
will discontinue. 

The Cramsan. Under the rules if any member makes the rule, 
since the Senate is in session, we will have tosuspend. 

I hope that the Senator from South Carolina will allow me just a 
minute here. 

Off the record. 

Discussion off the record.) 
m1 uy CrHairman. We will recess until tomorrow morning at 10 
o'clock. 

There are three Senators who wanted to be heard today. We had 
to postpone them—Senator Har Senator Cooper, and Senator 
Keating. ‘They have been here and are anxious to testify. We will 
try todo that tomorrow morning. 

The Attorney General will come back tomorrow morning. So we 
will recess until 10 o’clock tomo~zow morning. 

(Whereupon, at 11:58 a.m., the committee was recessed, to recon- 
veneat 10a.m., July 3, 1963.) 
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WEDNESDAY, JULY 3, 1963 


US. Senate, 
CoMMITTEE ON CoMMERCE, 
Washington, D.C. 


The committee reconvened at 10 a.m., in room 318, Old Senate Office 
Pullangs Hon. Warren G. Magnuson (chairman of the committee) 
presiding. 

The CuarrMan. The committee will come to order. 

There are several Senators that will be here in just a minute or two. 
But we would like to conclude this portion of the hearings this mornin 
if possible. So we will begin right on time and the Attorney Genera 
is back this morning. 

When we recessed last evening, the Senator from Ohio evidenced a 
desire to ask the Attorney General some questions on this matter. 

So we will be glad to hear from the Senator from Ohio. 

Senator Lavuscue. I will proceed first with a.discussion of the 
various parts of te bill intending to ascertain whether the provisions 
in this bill are ia substantial comparison with the provisions of the 
bill of the act of 1275. 

Now, directing the Attorney General’s attention to the bill, it is 
declared that this bill shall be known as the Interstate Public Ac- 
commodations Act of 1968. That is on the very first page of the docu- 
ment. And in the preamble there are set forth the wrongs, the all 
wrongs which are sought to be rectified by tho bill. Now on page 2 in 
peregraph (b), the bill deals with the: purpose of providing for 

egroes and members of minority groups the right to lodging in places 
that hold themselves out to provide service. Am I correct in that? 


FURTHER STATEMENT OF HON. ROBERT F, KENNEDY, ATTORNEY 
GENERAL OF THE UNITED STATES 


Mr. Kennepy. Well, (b) outlines the desire that Negroes and other 
members of minority groups have in travelitig interstate. 

Senator Lavsons. And then paragraph (o} outlines the desire that 
Mh eas have in obtaining services in restaurants. Am I correct in 

a . So 

Mr. Kennepy. That is correct. 

Senator Lavscusz, And paragraph (d) outlines the desire which 
they have in procuring equal accommodations and services in places 
of public entertainment, served primarily by actors and others who 
cross State lines, | 

Mr. Kennepy, That is correct. 

168 i 
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Senator Lauscny, And then paragraph (e) outlines the desire which 
they have in obtaining service in retail establishments such as depart- 
ment.stores and others in certain places. 

Mr. Kennepy. That is correct, Senator. 

Senator. ae areas Then paragraph (f) describes the situation that 
many cities desiring to obtain conventions find it impossjble because 
those who are holding the convention refuse to go to areas where dis- 
criminatory prejudicial practices are in effect against minority groups. 
Ts that. correct t 

Mr. Kennepy. That is correct, Senator. 

Senator Lauscum. Then arepraph marked (g) declares the dif- 
ficulty of certain communities in achieving economic growth because 
they are unable to obtain skilled employees who do not go to the area. 

Mr. Kennedy. That is correct, Senator. 

Senator Lauscue. Now, paragraph marked (h) describes that in 
certain areas of the country there is governmental participation and 
encouragement in thé practice of discriminatory prejudicial methods 
against minority groups. 

‘Mr. Kennepy,. That. is correct, Senator. 

Senator Lausche. Now we come to paragraph (i), the statement is 
contained in it that to remove these nee ities there is authority in 
the Congress under the:provisions of the 14th amendment and an 
article of the Constitution known as the interstate commerce clause. 

Mr. Kexnepy. That is correct. 3 aS 

Senator Lauscnr,; Am I correct in saying that all of the material 
downto tho end of page 4isasort ofa preamble? . 

Mt. Kenneny. That is correct, Senator. It gives the basis‘on which 
the bill is predicated. 

Senator Lavsenr. Now, then, I take it. that the Office of the At- 
torhey Gerieral when'it tas told by the President what wrongs he 
wanted corrected by law proceeded to make a study of the existing 
decisions, if any, applicable to similar situations in the past. 

‘Mr. Kennepy. Well, that is one of the steps we took; yes, Senator. 

Senator Lauscue. In making this study of how you carry into ef- 
fect the President’s recommendation, one of the important pronounce- 
ments of the Supreme Court was found in the Civil Rights Cases of 


” Mr. Kennepy. That is correct, Senator. 

Senator Lauscnr,.And I take it you had your staff members 
examine the context. of that decision? 

Mr. Kenneny. That is correct, Senator. 

Senator Lacscuer. And then you concluded you found that the 
Supreme Court of the United States declared that the effort of Con- 
gress to conipel a strictly private businessman to render service to all in 
pursuance to the authority contained in the 14th amendment. could 
not be done. ts 

Mr. Kenneny. Had been declared unconstitutional in this 1888 case. 

‘Senator Lavsone. We now get. down to this decision again of 1888. 
pane is its present status? What is its effect and impact upon the 
aw? 

Mr. Kexnepy. It is presently the law of the land, Senator. 

Senator Lauscne. It is the law of the land? 

Mr. Kmnnepy. That is correct. 
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Senator Lauscue. The law of the land therefore is that no business. 
man holding himself. out to sell services or goods can be compelled 
to accept as patrons all who wish to be accepted, but may discriminate. 
Is that correct? . 

Mr. Kennewy. No, it really isn’t, 

Senator Lausens, You say it is the law of the land. Now what 
is the law of the land with regard to the ability of any court of the 
United States to compel ; businessman to render service to all who 
come to his establishment _ ; 

Mr. Kennepy. Well, there is a Supreme Court decision which you 
mentioned that rules that legislation passed by Congress 80 years ago 
or 90 or 95 years ‘ago to require hotels, motels, variety stores, eatin 
establishments, restaurants, if they open their doors to the genera 
public that. they must serve one and all alike. Legislation passed 
to require these establishments to open their doors to all alike based 
on the 14th amendment is unconstitutional. — 

Senator Lausons, We agree on that, and that ia that the Supreme 
Court says that the efforts of the Congress to pass legislation in pur- 
suance to the 14th amendment compelling businessman to open their 
doors to all equally is unconstitutional and invalid. Js that it? 

Mr. Kennepy. Now, may I just add something? ; 

Senator Lavecun. Is.that a correct restatement of what you said? 

Mr. Kennepy. Yes. Butmay I add something to that? 

Senator Lausone. Yes, you may. 

Mr. Kennepy. That is the law of the land at the present time based 
ona decision 80 years ago 

Senator Lavsone. Well, I will get to that, 

; niet But I want to get in there that the situation has 
changed. 

Senator Lausone, We are now speaking about the 14th amend- 
ment as it was looked upon in 1883. m 

Mr. Kennepy. Thank you, Senator. | 

Senator Lavecup. ‘The other day when I questioned you, you rea 
at great length from the dissenting opinion of Justice Harlan; is that 
cor - Lo. 

Mr. Kannepy. I read from it. I didn’t know it was at great length. 

Senator Lavsour. How many judges were on the Court at that 
time . 

Mr. Kennepy. I believe there were nine, | 

Senator Lausous, Well, there were 9 for a long time. back and 
there are 9 today, except that there might have been more in 1986 if 
the law had been passed to make it 15. How many judges joined in 
the dissenting opinion of that decision? 

Mr. Kennepy. I think it was 8 to 1. Sy | 

Senator Lauscar. So there were eight on the majority side and 
one on the minority ; is that correct? . 

‘Mr. Kennepy. That is correct. _ 

Senator Lavecur. J: observe that the Chief Justice of that ‘Court 
at that time was a Mr, Waite who came from Toledo, Ohio, and was 
appointed by Rutherford Y. Hayes, also an Ohioan, the President. 
T observed algo that Justice Matthews who was on that majority group 
came from Cincinnati, Ohio, and in studying it I‘souldn’t help: but 
think that Grant and Hayes and Garfield all from ‘Ohio were trying 
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to do for Ohio what the Kennedys are trying to do for Massachusetts. 
oon Kennepy. I don’t know whether to say thank you or not, 
Senator. 

Senator Lauscne. Well, now, then, at least based upon means of 
communication, means of transportation in 1883, eight judges declared 
the act of 1875, which in substance is similar to the act of 1963, as 
being unconstitutional. 

_ Mr. Kennepy. Senator, if I may say so, you left out an extremely 
ponent int. 
enator Lauscue. On the basis of the 14th amendment? 

Mr. Kennepy. Adding that. 

Senator Lauscue. Do you consider the 1875 act now invalid? 

Mr. Kennepy. Yes. 

Senator Lavsons. That is I haven’t checked to see whether it was 
repealed. It would seem to be invalid. 

fr. Kennepy. It was declared invalid. 

ener Lavscirr. On the basis of the Supreme Court's pronounce- 
ment 

Mr. Kennepy. That is correct, Senator. 

Senator Lauscne. Well, if it fs invalid I saw someting tn it, some- 
thing most interesting. It provided that any Attorney General who 
failed to prosecute for the violation of this act would be guilty of 
a crime subject to sentence by way of monetary fine and imprison- 
ment. Inow want to get down to it. 

Mr. Kennepy. Could I add tater about that bill? There is 
one other difference which is that in the bill of 1875 there were crim- 
inal sanctions which are not contained in the legislation we have 
offered. Sothere are those two important differences. 

Senator Lauscne. You take the position that it was only under the 
14th amendment action that this decision can be taken as determinative 
that nosuch law could be pa 

Mr. Krnnepy. That's correct. ie 

Senator Lavsone. But you now think that using two means of 
achieving an objective one, the VIII article, the commerce clause 
and, two, the 14th amendment, that with the A phoney composition of 
the Court you may succeed in having declared valid that which was 
declared invalid in 1883 f 

Mr. Kennepy. Could I say what I think about an answer to that 
question f | 

Senator Lauscur. Answer “Yes” or “No” and then say it. 

Mr. Kennepy. It’s dificult. I would rather put in {n my own 
terms. 

I think you could make a strong spuments Senator, about the 
laws passed in 1875 and declared invalid under the 14th amendment 
-in 1888 that the Court would still find them invalid and unconstitu- 
tional at the present time. It’s my personal udpment that they 
would find them constitutional. ey would this legislation 
based purely on the 14th amendment, constitutional because of the 
great c that have occurred in the United States over the period 
of the last 80 yeara—not because of the change in Court, but because 
of the changes that have transpired in the United States. 

But I think also you can make 4 very valid and reasonable argu- 
ment on the other side that they might find it unconstitutional. 
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However, I don’t think you could make a valid argument that they 
would declare these laws unconstitutional under article I, section 8, 
not just on the makeup of the Court at the present time but on deci- 
sions that have been handed down in the Court over the period of the 
last 50 years. : : 

I think it is quite clear this legislation would be declared constitu- 
tional under article I, section 8. There is a very gece chance it would 
be declared constitutional under the 14th amendment, but I can see 
and recognize an a ent on the other side. ik 

In view of the fact that there was a Supreme Court decision of 
1883, we would add an extra burden to this legislation if we put it 
under the 14th amendment. ; 

Senator Lauscue. In your personal opinion, you think that the 
present Court would even, under the 14th amendment declare the 
bende ie and also the act of 1875 as valid? : 

Mr, Kennepy. Well, I think that they would, on the pending bill. 
Now whether the fact the law of 1875 had criminal sanctions, whether 
that would make the burden even more difficult, I don’t know. I think 
that they would declare the present bill unconstitutional, however. 

Senator Lavscue, That is your view ? 

Mr. Kennepy. That’s correct. : 

Senator Lauscue. But you do say that there is great strength in 
the argument and that the Court might not approve now—— 

Mr, Kennepy. That’s correct. 

Senator Lauscne. This bill? 

Mr, Kennepy. That’s correct. ; 

Senator Lavscup. In pursuance to the reasoning contained in the 
1883 decision ? 

Mr. Kennepy. That this is not sufficient State action under the 14th 
amendment. I think that is one problem, Senator. ; 

Senator Lausoue, Yes. . ; 

Mr. Kennepy. The second proven I think in the legislation that 
has been offered under the 14th amendment is that States could avoid 
its effect by removing all State action. For instance, where there 
are various establishments licensed, I think a State could remove the 
licens uirement and therefore there would be even less State 
action ere is at the present time and it would make 14th amend- 
ment legislation difficult to enforce. 

Senator Lavsoue. I wonder if you would explore another thought 
ae I'l] declare my definition of the proposition before I enter into a 

iscussion: 

When the Supreme Court said that those to whom service was denied 
in 1888 had no constitutional right or no right that could be created by 
Congress in pursuance to the Constitution, it also implied that the 
businessman by congressional action could not be compelled to render 
service to all and open his doors to all. Now my question: 

If the Supreme Court held that the Congress could not give the 

neral individual the right to demand service, it in effect also said 
the Congress cannot compel the businessmen to render service. Is 
that correct? | 

Mr. Kennepy. Compe! the businessmen to end discrimination and 
therefore serve? 

Senator Lauscne. Yes, 
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section 8 aswell as the 14th amendment. But I would think 
basically without going through it provision by provision I would 
concede that otherwise it is similar. 

Senator Lavscne. Thank you very much. 

Now in this section 8, there are four conditions that must be pro- 
vided:as set forth in subparagraphs marked (i), (ii), (iil), and (iv). 

Mr.‘Kennepy. That’s correct. 

Senator Lauscue. Do those four conditions apply to subpara- 
graphs (1), (2), and (8). | 

Mr. Kennepy. No, they’ just apply to paragraph 3. 

Senator Lauscie. Therefore, it must be concluded that subpara- 
graphs (1) and (2) on page 5 are absolutes without any conditions 
attached f 

Mr. Kennepy. That is correct. 

Senator Lavscur. Am I correct in stating that subparagraphs 
marked (i), (ii), (iii), and (iv) and containing conditions are only 
appyeavle tosubparagraph (3) ? 

fr. Kennepy. That is correct. 

Senator Lavscue. Now let us read subparagraph (3) : 

Aps retail shop, department store, market, drugstore, gasoline statlon, or other 
public place which keeps for sale, any restaurant, lunchroom, lunch counter, soda 
fountain, or other public place engaged In selling food for consumption on the 
premises, and any other establishment where goods, services, facilities, privi- 
ee eee or acconinodations are held out to the public for sale, use, 
rent, . 

Why did vou make the service in those businesses enumerated in 
subparagraphs (1) and (2) absolute and those enumerated in sub- 
paragraph (8) conditional? 

Mr. Kenneoy. Because I thought the establishments in subpara- 
graphs (1) and (2), were clearly per se affecting interstate commerce 
and I thought there might be some question as far as (8) was 
concerned. es 

Senator Lavsone. Well, what about, let’s say, the mote! within the 
State that has transient guests and they are substantial in number 
all from within the State. Why would the absolute right or obliga- 
tion be imposed there? - 

Mr. Kexnnepy. Well, because I think a motel or a hotel that epens 
its doors to the general esol whether it takes transient guests from 
outside the State or in large numbers stil] has an effect on interstate 
commerce. The guests they take might affect some other hotel or 
‘motel, that might, handle a greater number of transient guests from 
outside the State. 

Senator Lausone. With regard to restaurants and lunchrooms and 
lunch counters and soda fountains and other public places engaged 
in selling food under subparagtant (8), to which four conditions are 
attached, I now get to the conditions: Condition 1—these are my own 
words—He shall be obliged to serve and to sell if—now the condition 
(i)—the goods, services, facilities, privileges, advantages, or accom- 
modations offered by any such place or establishment are provided toa 
substantial degree to interstate travelers. . 

What is your definition of “substantial”? 

Mr. Kennepy. More than minimal. 
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Senator Lauscue. Not very strong, is it? “More than minimal.” 
‘That. is, it then could be less than balance or equal as between 
transients and domestics? 

Mr. Kennepy. Yes. 

Senator Lauscne. Is that right? 

Mr. Kennepy. Yes. 

Senator Lauscue. To be a “substantial” Fe art. of the pussies you 
wouldn’t have to show that he served more than a majority t 

Mr. Kennepy. No. 

Senator Lavsonr. Just so that it is more than minimal ? 

Mr. Kennepy. That is co 

Senator Lavscus. Wouldn't that mean. that practically all utd 
come within that definition ? 

Mr. Kennepy. Well, any time that it affected interstate travelers 
toa substantial d it would be cove 

Senator Lavsonr. You are referring to a different subsection now. 
I'm directing it to section (i) only. 

Mr. Kennepy (reading) : 

The goods, services, facilities, privileges, advantages, or accommodations 
offered by any such placeo—— 

Senator Lausons. No, no. Subpara ph (i) on page 6. 

Mr. Kennepy. J thought that is what I just 

Senator Lavsonp. That is: 

He ehall be obliged to serve and sell if the apie services, facilities, privi- 
leges, advantages, or accommodations offered by any such place or eetabtieh- 
ments are provided to a substantial degree to interstate travelers. 

Mr. Kennepy. Senator, I read sub aragraph (i). You have 10 
words that you add at the beginning which is oy | att right with 
me. But [still read the ihe paragraph you were aaa 

Senator Lavsous. Y at paragraph 

Mr. Keynepy. The pat ph ou’re re ei to I read. You 
ee ot about seven or eight w at the beginning that you neve 
nN 

Senator Lavsons. Oh yes, That isright. 

Ne the words that f added were in order to give a connection. 

r. Kennepy. I don't object to it. I say we are talking about 
‘lis: ain thing. 

Senator Lavecie, That is, I put it in compact terms: Any bisiness- 
man who sells services or soods shall be bound to accommodate all 
equally, if—and I added that. 

Mr, Kunnepy. That way you should say that an businessman or 
establishment that opens its doors to the genoral public shall not dis- 
criminate based on race, color, creed, or national origin if the foods, 
services, and 80 fo 

Senator Lavscue. Thatisa different way of putting it 

Now under ec oubpnssaceph (i), if it : nike that the ‘establishment 
was attended more than in a minimal degree by srangients: it would 
peundensced to be engsged interstate commerce 

Mr. Kennepy. Now where are you reading from? 

_ Senator cain Page 6, su bparagrap adencen with mumnersl 


fr, Kenney. Y 
Senator Lavscoue. “AM right. 
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Now going to the second condition: 

If-— 
and this is reuse of the word “if”— 

4 substantial portion of any godds held out to the public by any such place or 
establishment for sale, use, rent, or hire has moved in foterstate commerce. 

With regard to this condition you have the modern approach to 
What constitutes interstate commerce as distinguished from tho ortho- 
dox and established definition which declared that goods shall be con- 
sidered to be in interstate commerce when they are put in transit and 
are in transit until they reach their ultimate destination and have 
assumed a static local state. 

I correct in that? 
; Mr. Kennepy. Well, I’m using here, which I expect the commit- 
eo 

Senator Lausoug, Well, what docs the word “substantial” mean? 

Mr, Kennepy, May I just answer the last question which is a little 
bit different from that? 

I’m using here the definition of eee commerce,” the whole 
concept of interstate commerce, based on the Supreme Court decisions 
of what interstate commerce is at the present time. 

Senator Lavsong. What is your definition of the word “substantial” 
in this second condition ft 

r. Krnnepy. More than minimal, 

Senator Lavsone, Wouldn’t that Brecically cover everything? 

Mr. Kennepy. It is going to cover a deal, - 

Senator, may I go through tho explanation which I have already 

one throughf I think there aro a lot of phrases and clauses in the 
nstitution of tho United States, in bills that have been passed by this 
committee and sent on to the Senate and House of Representatives, 
bills that have been passed by the Congress of the United Stat which 
aré diffcult to dofine mathematically and I used as examples before, 
when I appeared before this commi fee, such clauses as “duo process 
of law,” or “equal protection of the laws.” 

How does anybody know exactly what that means? In my judg- 
ment, 99,9 percent of the people know whether they are or are not 
covered. Now the small group—— 

Senator Lavscie. I’m not arguing with you. 

Mr. Kannepy. i I finish, please? 

Senator Lavscue. I’m trying to find out what the dill means, 

The Cuarryan. Let the pbs ey finish. a 

Mr. + haa There is going to be an extremely small percentage 
who will not know whether they ate covered. So what is going to 
happen with them, they are ultimately going to have a court case and 
the worst thing that can happen to them is that they have to stop 
discriminating. ; 

Senator Favsone. I will talk to you on ultimately having a comt 
case but let's finish this tT pig here, 

Now going to the condition identified with the numeral 8, that is 
the third one, if the activities or operations of such place or establish- 
ment otherwise substhntially affect interstate ‘travel, what definition 
do be eribe to the word “substantially” in that subparagraph 
mar iii). 


é 
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Mr. Kennepy. Again, more than “minimal.” 

Senator, may I also add there, what we are attempting to do is try 
to avoid covering the very smallest of establishments, where the 
individual lady or man runs his own establishment and lives on the 
premises. 

Senator Lausone. I understand. I heard that yesterday and the 
day before. 

Xow may I ask you, do you contend that if you wanted to, you 
could also reach the little establishment but that it is through grace 
that you are disinclined to do so now. 

Mr. Kennepy. Well, I think that we would not have to have the 
wording “substantial” in this legislation. We do not require it. It 
is not required that we have the word “substantial.” We added the 
word “substantial” so it would be cloar that wé did not intend to 
cover the very smallest establishments where it becomes a personal 
relationship, or where it is a social matter rather than a business 
matter. So, therefore, we put in the word “substantial” although it 
is not required. If the committes wants to take out the word “sub- 
stantial,” that is fine with us. Wo put in “substantial” because we 
didn’t want to cover the smallest establishments. I cannot give you, 
Senator, as you say you have heard, a mathematical definition of that. 
} would say itis more than minimal. , 

Senator Lauscne. But, now based upon what you have said, I con- 
struo that it is out of good grace so as not to bring in the small 
enterpreneur that bey put in the word “substantial.” Is that right? 

Mr. Kennepy. I don’t know if it is good grace. It is what we 
thought was the proper way to hand it. ; 7 

Senator Lavscne, Well, you felt that it might be wrong to bring 
in tie Iie bond ingens: ete: and 0 on. ee 

Mr. Kennepy. You have described it as good grace. I say we 
thought this was the proper way to p _ 

Senator Lavsoxe. Zhen you take the Dosition th ts under an Con- 
stitution, you can practically cover eve small and la 

Mr. KENNEDY. ® can saver cigbody whose establishment. affects 
interstate commerce, Senator. : | 

Now, if you want to find out whatkind—— | 

Senator Lavscne. Thisisthelast subject Iwillexplore. = 

Senator Pastore. We were mostly worried about the last question, 
not the last subject. 

Mr. Kennevy. Goshead,Senator. : Sat 

Senator Lavsore. Whatis your definition, as now constituted, of the 
term “interstate commerce?” 

Mr. Kennepy.’ Commores between the States. 

Senator Lavuscne. Oh, well, it must be more than that. 

Mr. Kennrpy. Senator, ye area lawyer. 

Senator Lausoue. Yes, I know it. 

Mr. Kennepy. Well, you tell mo then. 

Senator Lauscne. Well, I will tell you. 

The orthodox and classical definition was interstate commerce shall 
embrace the movement of goods between States and shall be a penceble 
from the time that the ola put in transmitta! until the time 
they were delivered to the ultimate destination and assumed 4 static 
condition for disposition to the public within the State. 
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That classical definition, however, has been modified in the last 10 
years, and: I would like you now to tell me how it has been modified. 
. Mr. Kennepy, Well; I would give you the same answer I gave be- 
fore, or I would give you the same answer that you gave, which I 
think is identical tomy answer in some longer words without the “static 
condition.” 

Senator Lauscue. The new defi. ition. 

_ Mr. Kennepy.: Not new definition. You have to go based on what 
the courts have held and you pass laws in thé Congress of the United 
States that go beyond the definition you gave, which I think went out. 
about 80 yearsago. .- . 

- Senator Laysoue. Well, within the last 10 years the courts have held 
and partially in accord with the quotation that you have in your paper 
of presentation quoting Jackson; that is if there is the slightest im- 
pact by what is done within a State upon general commerce it shal] be 
construed ag a squeeze and therefore bringing the action within the 
definition of interstate commerce. 

‘Mr. Kennepy. But Senator, your definition doesn’t really help or 
assist in this connection. It doesn’t change it at all. We are arguing 
about. an. entirely different matter when we talk about whether the 
goods have come to rest or not. ; 

Even under your definition, you are not. getting any closer to it than 
Tam. Still these are terms which are difficult to determine mathemati- 
cally even using pour definition, which is really basically no different 
than mine except on the question of whether something has become 
static ar not. ; But that is not the problem involved here. 

Senator Lavscue. But you may be arguing with me when I asked 
you to define interstate commerce, and you say commerce between the 
States. I would say it is not much help. I am pursuing this question 
trying to learn how far you can contend the Congress can ultimately 
ge in bringing within this philosophy the businessmen of the country. 

hat is the on purpose of asking that question. | ne 

Now there is a! imitation that it must substantially affect. . It you 
remove the wond ‘sybstantially” then in my opinion you practically 
cover all and that is a subject that ought to be deeply meditated. 
That is all I have to ak — aed 

Mr. Kennegpy. Could.1 say on that, Senator, that you have passed 
legislation, in the Congress of the United States which affects drug- 
stores, which affects every restaurant. I have given some examples 
of it. You have alia passed legislation Healing. with it. ,You 
PASS, legislation, herg in the Congress.of the United States that tells 
a restaurant in the United States how they should shape their piece 
of oleomargarine if they, sell it:to a customer. You have told them 
what they have tg put on their menus. ae ee eee 

You have told them what color they have to put in. You have told 
every drugstore in the United States how they are going to label] the 
bottle of spin upon their shelves. So you have done 4 great deal 
here already. In other words, : Senator, we are not coming in 
here with. any ney prineiplp. -You have a Inw in the State of Ohio 
that you aye had for 60 or 70 years which bearg on this very problem. 
. Senator LauscHe. What. will happen to that law if this law is 
pasgertf a... a ee ee 
Mr. Kenzpy. It isstill in effect. 
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Senator Lauscue. Will it be preempted f 

Mr. Kennepy. No; it will not. ; 

You talk about Government affecting business. You have done 
that in Ohio for 60 years. ; ; 

Senator Lauscue. Ohio has attempted to give business a square 
deal. It has not browbeaten it or threatened it with prosecution for 
the pur of procuring the achievement of an objective and I think 
the Ohio citizens will not agree with you that it has attempted to 
shackle or impose restrictions. 

{r, Kennepy. Senator, could I answer? 

Senator Lavsoue. Surely. ; 

Mr, Kennepy. Could I just say I am not seying that! All I am 
saying, Senator, is that you have already got this kind of Jaw in the 
State of Ohio, that you have had it for many decades, and you were 
Governor of the State of Ohio with the responsibility of enforcing 
that law. 

Senator Lauscur. The law we had in the State of Ohto was that 
any businessman who failed to serve equally and impartially a person 
who entered the business was subject to an action for damages. 

Mr. Kenneoy. We do not even go that far, Senator. There are no 
damages in this case. We do not go as far as the State of Qhio. 

Senator Lauscne. I understand. May I ask you—— 

Mr. Kennepy. I just wanted to discuss it factually, Senator. There 
are & number of smokesoreens that are being built up about this. 
I wanted to discuss tho bill and legislation factually. Bfaybe some- 
body is going to be against it based on the facts in the bill and what we 
are recommending but it should be on that basis, and not on something 
else about it, because that is not correct. : ss 

Senator Lavecne. I concur with all that you said in your written 
document concerning the need of curing this wrong. 

Mr. Kennepy, Thank you, Senator. _ s 

Senator Lausone, However, I want to make sure that to cure one 
wrong we may not he creating another. 

Mr. Kennepy. Tappreciatethat. 

Senator Lavscue. By taking. constitutional rights from other 


le. 
Petr, Kennepy. I appreciate that, Senator. 
Senator Lavsoue, All right. Now I have,to stop. I would like to 
puis this further. I have read your tabulation on pages & and 5 of 
he acts that were passed and I find that practically all of them bye 
involved paket health, and the prevention of fraud. Those are differ- 
ent questions than that involved in this bill today. Sa =z, Sec uae oes 
ThatisallI have. , saat 
The Cuamsan. Tho Chair wants to state that the Attorney General 
said that he would be available to come back at any time during the 
course of the hearing on some of these matters. eae 
I might help clear up some of this about minimal and substantial. 
The classic plea of those who are in interstate commerce cases was 
that when the goods came to rest they were not interstate commerce 
and the Court ruled on that in the Bolton case and then the Afeat- 
cutters v. Fairlawn Meats (858 U.S. 20), 1957, when the Court held 
the act applicable to a retailer operating three meat markets in and 


around Akron, Ohio, even though all of its sales were intrastate and 
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That classical definition, howeyer, has been modified in the last 10 
years, and: I would like you now to tell me how it has been modified. 

Mr. Kennepy. Well, I would give you the same answer I gave be- 
fore, or I would give you the same answer that you gave, which I 
think is identical to my answer in some longer words without the “statio 
condition,” 

Senator Lauscue. The new definition. 

Mr. Kennepy. Not new definition. You have to go based on what 
the courts have held and you pass laws in the Congress of the United 
States that go beyond the definition you gave, which I think went out 
about 80 years ago. ; 

- Senator Lauscue. Well, within the last 10 years the courts have held 
and partially in accord with the quotation that you have in your paper 
of presentation quoting Jackson; that is if there is the slightest im- 
pact by what is done within a State upon general commerce it shal] be 
construed as a squeeze and therefore bringing the action within the 
definition of interstate commerce. 

Mr. Kennepy. But Senator, your definition doesn’t really help or 
assist in this connection. It doesn’t change it at all. We are arguing 
about an. entirely different matter when we talk about whether the 
goods have come to rest or not. 

Even under your definition, you are not getting any closer to it than 
Iam. Still these are terms which are difficult to determine mathemati- 
cally even using your definition, which is really basically no different 
than mine except on the question of whether something has become 
static or not. But that is not the problem involved here. 

Senator Lauscue. But you may be arguing with me when I asked 
you to define interstate commerce, and you say commerce between the 
States. I would say it is not much help. Iam pursuing this question 
trying to learn how far you can contend the Congress can ultimately 
fe in bringing within this philosophy the businessmen of the country. 

hat is the only purpose of asking that question. 

Now there is a ‘limitation eae it must substantially affect. If you 
remove the word “substantially” then in my opinion you practically 
cover all and that is a subject that ought to be deeply meditated. 
That is all I have tosay. 

Mr. Kennepy. Could I say on that, Senator, that you have passed 
legislation in the Congress of the United States which affects drug- 
stores, which affects every restaurant. I have given some examples 
of it. You have already passed legislation dealing with it. _.You 
pass legislation, here.in the Congress of the United States that tells 
a restaurant in the United States how they should shape their piece 
of oleomargarine if they sell it to a customer. You have told them 
what they have to put on their menus. | 

You have told them what color they have to putin. You have told 
every drugstore in the United States how they are going to label the 
bottle of aspirin upon their shelves. So you have done a great deal 
here already. In other aren: ‘Senator, we are not coming in 
here hy aly ner principle. You have a law in the State of Ohio 
that you haye had for 60 or 70 years which bearg on this very problem. 
. Senator Lauscne. What will happen to that law if this law is 


passed f - : 
Mr. Kenepy. It isstill in effect. 
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Senator Lauscue. Will it be preempted ? 

Mr. Kennepy. No; it will not. 

You talk about Government affecting business. You have done 
that in Ohio for 60 years. ; ; 

Senator Lauscue. Ohio has attempted to give business a square 
deal. It has not browbeaten it or threatened it with prosecution for 
the purpose of procuring the achievement of an objective and I think 
the Ohio citizens will not agree with you that it has attempted to 
shackle or impose restrictions. 

Mr. Kennepy. Senator, could I answer? 

Senator Lausoue. Surely. ; 

Mr. Kennepy: Could I just say I am not. vr hog SeR ee All Tam 
saying, Senator, is that you have already got. this kind of law in the 
State of Ohio, that you have had it for many decades, and you were 
OvenOr of the State of Ohio with the responsibility of enforcing 
that law. 

Senator Lauscue, The law we had in the State of Ohio was that 
any businessman who failed to serve equally and impartially a person 
who entered the business was subject to an action for damages. 

Mr. Kenneoy. We do not even go that far, Senator. There are no 
damages in this case. We do not go as far as the State of Ohio. 

Senator Lauscue. I understand, May I ask you—— 

Mr, Kennepy. I just wanted to discuss it factually, Senator. There 
are a good number of smokescreens that are being built up about this. 
I wanted to discuss tho bill and legislation factually. Maybe some- 
body is going to be against it based on the facts in the bill and what we 
are recommending but it should be on that basis, and not on something 
else about it, because that is not correct. ; 

Senator Lavscne. I concur with all that you said in your written 
document concerning the need of curing this wrong. 

Mr. Kennepy, Thank you, Senator. 

Senator Lauscne. However, I want to make sure that to cure one 
wrong we may not be creating another. 

Mr. Kennepy. I appreciate that. , 

Senator Lauscne. By taking constitutional rights from other 


people. 

afr, Kennepy. I apprecnte that, Senator. | 

Senator Lavsoue. All right. Now I have.to stop. I would like to 
pursue this further. I have read your tabulation on pages 4 and 5 of 
the acts that were passed and I find that practically all of them have 
volved is tety, health, and the prevention of fraud. Those are differ- 
ent questions than that involved in this bill today. Pad 

Thatisall Ihave. . ; a: Layo Me 

The Cuarrman. The Chair wants to state that the Attorney General 
said that he would be available to come back at any time during the 
course of the hearing on some of these matters. ae 

I might help clear up some of this about minimal and substantial. 

The classic plea of those who are in interstate commerce cases was 
that when the goods came to rest they were not interstate commerce 
and the Court ruled on that in tha Bolton case and then the Afeat- 
cutters v. Fairlawn Meats (853 U.S. 20), 1957, when the Court held 
the act. applicable to a retailer operating three meat markets in and 
around Akron, Ohio, even though all of its sales were intrastate and 
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only slightly more than $100,000 of its annual purchases of almost 
$900,000 came from outside Ohio. 

‘So there the Court has ruled on a particular case where they got 
clown to some mathematics and they said: 

We do not agree that the respondent's interstate purchases were so negilgible 
that Its business could not be sald to affect interstate commerce within the 
meaning of the act. 

‘There are many cases where the Court has defined that. 
ward anyone else have questions of the Attorney General at this 
time 

Senator Tuursonp. Mr. Chairman, I just have 1 couple of ques- 
tions. I don’t want to delay him from his Cabinet meeting. 

Mr. Kennepy. I will go after you finish. 

Senator THurmonp. [f you wish to go ahead I won't delay you. 

Mr. Kennevy. Thank you, Senator. I am at your disposal. 

Senator iri ar aaa Mr, Attorney General, since this bill, S. 1732, 
says that this is the subject of regulation by Congress under the com- 
merce clause then under the previous decisions of the Court the 50 
States will no longer be able to regulate it because they have absolutely 
no power over interstate commerce. 

© you agree? : 

Mr. Kennepy, Could I have the first part of it again, please? 

Senator Tuursonp. Since this bill, S. 1782—— 

Mr. Kennepy. Yes. © ; 

‘Senator Tuupsonp (contitiging).- Says that this is a subject of 
regulation by Congress under thé commerce clause then under the 
previous decisions of the Court the 50 States will no longer.be able to 
regulate it because they l:ave absolutely no power over interstate 
commerce. s ; 

Mr. Kennepy. No; the States still will be able to regulate. They 
will not be able to enforce a law which is contrary to the law that has 
been passed by Congress and the law that is written into the Constitu- 
tion of the United States. But théy will be able to regulate tho situa- 
tion. In fact on page 9, section 6(b), we specifically set it forth. 

Senator Tirursonp. Under the nstitution, however, interstate 
matters are under the queieiiie} on of the Federal Government. - 

Mr, Kennepy. That is correct. 

Senator Tironmonp. And if you sre going to ey these accommo: 
dations and services under the commerce clause, then the States would 
neyo no jun elicion ne 

Mr, Kenepy. No, no; they could still havé jurisdiction within the 
State, Senator. | 

Senator Tirursonp. How would they have jurisdiction then if the 
pene) Government has jurisdiction under the interstate commerce 
clause. 

Mr. Kennepy. Because we specifically set it forth. 

Senator Tuursronp. But can xu set forth in an act of Congress 
something that would violate the Constitution ? 

Mr. Kennepy. It would not violate the Constitution. 

Senator Tuursronp. It would abrogate the Constitution. 

Mr. Kennepy. You have many of those at the present time. An 
individual steals an automobile and travels across the State line. It is 
f Viglation of State and Federal law. Theré are many, many, many 
acts. 
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Senator Tuursonp. Have those been tested ? 

Mr, Kennepy. Yes; they have. : 

Senator Tuurmonp. Well, I would Suggest that you look a little 
further into this question because I think this is a serious question that 
I am raising now. I would suggest you read the cases dealing with 
the extensiveness of the commerce clause beginning with Gibbon v. 
of Fed in conjunction with the cases dealing with the exclusive powers 
of the National Government, beginning with Gooley v. Board of Port 
of Wardens of Philadelphia, down through Pennsylvania vy. Nelson 
and I am inclined to feel that you might then agree that if this bill is 

ing to be based on interstate commerce where the States have no 
jurisdiction—then if that is the theory that you are etary Ay 
the States would be deprived of jurisdiction and the National Gov- 
ernment would preempt the field as was held in the Steve Nelson case 
some time back. 

Mr. Kennepy. Let me just say, Senator, I deal with these matters 
daily and, if I may say so, in all due respect, that that is not accurate, 
because a State can have a law as all of you know, a State have a 
law and the Federal Government can be involved in the same matter 
and it does not affect the State laws unless the Con specificall 
writes it in, specifically set it forth or where the two laws are op 
to ean another tosome extent. Then the Federal law takes precedence 
over it. 

Senator Tuurmonn. Well, in the Steve Nelson case they tried to 
put verbiage in there thot. would preserve the State Jaws and in spite 
of that the Supreme Court struck down the State law and stated 
that when the National Government entered the fleld that the Na- 
tional Government preempted the entire field on the question of sedi- 
tion and that is the law today, is it not ? 

Did not the National Government preempt the field ? 

Mr. Kenney. In specific instances, that is accurate where there 
is a State law which is op to the Federal law or where it is 

uite clear that the Federal Government intends to take complete and 
absolute jurisdiction over the subject matter. But in the vast major- 
ity of cases, that is not correct, and spétifically in this bill we set 
forth that that is not correct. I call your attention to page ° where it 
says, “This act shall not preclude any individual or any State or local 
agenoy from pursuing any remedy that may be available under any 
Federal or State law, including any State statute or ordinance requir- 
ing nondiscrimination in public establishments or accommodations.” 

will be glad to furnish you a memo on that, Senator. 

Senator union, In the Steve Nelson case the Congress even 
took Preenations to try to preserve the State law and there was noth- 
ing that was said in that law that_was intended to indicate that it 
would strike down the State law. Nevertheless, the Supreme Court 
held that the National Government had preempted the entire field of 
sedition and it seems to me that if you aré proceeding here on the basis 
of the commerce clause, the interstate commerce is the more correct 
term, the interstate commerce clause, article I, section 8, of the Con- 
stitution that if you have jurisdiction on that fleld, on that point then 
how can the States have jurisdiction because the States have no juris- 
diction except in intrastate matters dnd not in interstate matters. 
SoI do think it is worth your time to look into this. - 

Mr. Kennepy. Fine; I will be glad to furnish a memo. 
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The Cuatrswan. The Attorney General may be excused from the 
committee and he has gladly consented to come back here if we should 
want him on any specific matter as the hearings proceed. He will 
be available. There may be some other points that we might want to 
cover. 

If there is no objection from the committee, we will excuse you 
at this time and on behalf of the committee, i want to thank you 
for your testimony on this very important matter. 

Mr. Kennepy. Thank you and members of the committee for their 


courtesies, 
(Following is the information requested :) 


AIEMORANDUM 


Re possibility that enactment of 8. 1732 would preempt or supersede State or 
municipal laws requiring nondiscrimination in State public establishments or 
accommodations 


The question has been raised whether enactment of 8. 1782 would be regarded 
as preempting the field and superseding State or municipal laws requiring non- 
discrimination in public establishments or accommodations, despite the express 
disclaimer of congressional intention to do so contained in section 6(b) of the 
bill. The Department of Justice belleves it to be clear that the dill would not 
have that effect. 

The Commerce Clause of the Constitution (art. I, sec. 8, cl. 3), vests tn Con- 
gress the power to regulate interstate and foreign commerce. This power, how- 
ever, does not necessarily operate to exclude all State power orer commerce. 
The States, by virtue of the police power and other regulatory authority, may 
enact laws affecting commerce within the States. When the Federal and State 
laws affecting commerce overlap, the question arises whether the State law Is 
valld or must give way to the Federal law. 

It bas long been settled that there are certain areas of interstate commerce 
which, by their very nature, require consistent and uniform national regulation, 
ud in these areas the regulatory power of Congress is exclusive, Cooley v. 
Board of Wardens, 12 How. 288, 319. No State or local law is permitted to 
regulate or Interfere with these areas of commerce. On the other hand, there 
are areas of commerce in which Federal and State power overlap and in which 
there Is concurrent regulatory jurisdiction. In these areas, nonconfilcting State 
legtslation is permitted unless Congress, in exercising its power over interstate 
commerce, clearly indicates that it intended to preempt the fletd and to supersede 
State legislation in the same area, Rice y. Sante Fe Elevator Corp., 331 U.S. 218, 
280; cf. Pennsylvania v. Nelson, 350 U.S. 497. Thus, in considering the validity 
of State laws affecting Interstate commerce, tivo problems must be considered: 
(1) Is the area of commerce involved within the exclusive jurisdiction of the 
Federal Gorernment; or (2) if the area is one of possible concurrent jurisdiction, 
did Congress expressly or impliedly preempt the field, thus superseding Sta 
and local laws in the same area? - : 

I 


It Is the view of the Department of Justice that the requirement of nondlscrim- 
tnation in public establishments and accommodations affecting interstate com- 
merce does not require.a single national regulatory scheme within the exclusive 
jurisdiction of the Federal Government. In an analogous situation, the Supreme 
Court has recently indicated that there Is concurrent Federal and State juris- 
diction to prohibit discrimination, Colorado Anti-Discrimination Commission v. 
Continental Ar Lines, 372 U.S. 714. 

The Continental Alr [ines case involved a complaint by an applicant for a 
pilot position that he had been discriminated against because of his race, con- 
trary to the Colorado antidlscrimination law. The antidiscrimination com- 
mission found the facts stated In the complaint to be true and ordered the alr- 
lines to give fair consideration to the application. The Colorado courts set the 
order aside, however, on the grounds that the Colorado law did not apply to the 
airlines. The court reasoned that {t would be an undue burden on interstate 
commerce to apply a State antidiscrimination law to an Interstate carrier and 
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that “the field of law concerning racial discrimination in the Interstate operation 
of carriers is preempted by the Railway Labor Act, the Civil Aeronautics Act of 
1038, and Federal Executive orders.” 372 U.8. at 717 (footnotes omitted). 

In deciding that the Colorado laws did not apply to interstate carriera, the 
Colorado Supreme Court had relled upon Cooley v. Board of Wardens, supra, 
for the principle that States have no power to act in areas of interstate com- 
merce which by thelr nature require uniformity. The court read Hall v. De 
Cuir, 05 U.S. 483, and Morgan v. West Virginta, 828 U.S. $73, as tndicating that the 
field of racial discrimination in Interstate commerce was subject to the exclusive 
jurisdiction of the Federal Government. In Hall a Louisiana law probibiting 
racial discrimination on Mississippi river boats was found to be an undue burden 
on interstate commerce, and In Morgen a law requiring segregated seating on 
Interstate buses was found to constitute an undue burden. Both decisions noted 
that State laws on the subject were varied and confilcting, and pointed out that 
chaos would result if interstate passengers were repeatedly required to change 
seats In order to comply with the different State lawa. : 

In reversing the Colorado court’s decision, the Supreme Court pointed out tha 
under the Cooley decision the Federal Government has exclusive jurisdiction in 
those areas of commerce which require uniform regulation. The Court empha- 
sized that Hall and Morgan were decided at a time when State laws relating 
to racial discrimination were in direct conflict with each other, thus constituting 
a burden on interstate commerce. Since it Is no longer constitutionally per- 
missible for State laws to require segregation In Interstate commerce, the Court 
noted, the danger of confilcting State laws burdening interstate commerce no 
longer exists. Accordingly. the regulation of this aspect of interstate commerce 
no longer requires a single uniform system. The Court found:that this area 
of regulation was not within the exclusive jurisdiction of Congress and that 
concurrent jurisdiction rests with the States. ; 

It is our view that the reasoning of the Continental decision appiles with 
equal force to the question whether the requirement of nondiscrj[mination in 
public establishments and accommodations is within the exclusive jurisdiction 
of Congress or whether it is an area of concurrent jurisdiction. On the basis 
of Continental, we have concluded that the States have concurrent jurisdiction 
in the absence of specific congressional intent to preempt the field. 


U : 


Congressional intentlon to preempt the field in a particular class of legisia- 
tlon Is determined from the language of the legistation itself or from external 
evidence of intent. On occasion, Congress specifies that the Statés have con- 
current jurisdiction, see, @g.. 15 U.S.C 77r. Ordinarily, courte will recognize 
such a declaration of intent In the statute, Pennsylvania v. Nelson, 850 U.S. 497, 
500. We have no doubt that the courts would construe section 6(0) of 8. 1732 as 
recognizing the concurrent jurisdiction of the States and negating any intention 
to preempt the field. : ; : : 

sven if the language of section 6(b) were not as clear as it is, we are confident 
that 8. 1732 would not be interpreted as preempting the field and supersed! 
existing State laws. In California v. Zook, 336 U.S. 725, 729, the Court not 
that the intention of Congress [s not always expressed in the statute, “{bJut 
whether Congress bas or has not expressed itself, the fundamental inquiry, 
broadly stated, is the same: does the State action conflict with national policy.” 
We think it is clear that State antidiscrimination laws would not sopflict with 
national policy, but would, in fact, complement the national policy as expreesed 
in S. 1782. This conclusion is supported by the decision in the Continental 
Alr Lines case: . ; mrs ; 

“Continental argues that Federal law has so pervasively cuvered the field of 
protecting peonle in interstate commerce from racial discrimination that the 
States are barred from enacting legislation in this field * * %. | 

“To hold that a State statute Identical in purpose with a Federal statyte is 
invalid under the supremacy clause, we must be able to conclude that the pur- 
pose of the Federal statute would to some extent be frustrated by the State 
statute. We can reach no such conclusion here” (872 U.S..at 722). 

The Court held that State laws were nelther superseded nor preempted by 
the Federal laws, even though the Federal laws were silent with respect to con- 
gressiona) intent. ° ; am tan aiken 

Where Congress has specifically denied an Intention to preempt the field, as 
in S. 1782, we are confident that courts would find concurrent Federal and State 
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jarisdiction to prohibit discrimination In pudlic establishments and accommoria- 
tions in interstate commerce. Thus, 8. 1782 wonld not be interpreted as pre- 
empting the field or superseding similar State or local laws. - 

The Cyaan. All right. The Senator from Michigan wants to 
be heard. Although he is a member of the committee he wants to be 
heard asa witnessinthismatter, — 


STATEMENT OF HON. PHILIP A. HART, U.S. SENATOR FROM THE 
, STATE OF MICHIGAN 


. Senator Harr. Mr. Chairman, I appear in support of legislation 
which would assure to all Americans equal access to those goods, 
services, and accommodations which are part of interstate commerce 
inthisNation. == 

This goal President Kennedy has called upon the Congress to 
achieve by enactment of appropriate legislation. 

.. In his first message on civil rights to the Con in February of 
this year, the President most eloquently spoke of the issue before this 
committee: 

No act is more contrary to the spirit of our democracy and Constitutlon—or 
more rightly resented by a Negro citizen who seeks only equal treatment—than 
the barring of that citisen from restauranté, hotels, theaters, recreational 
areas, and other public accommodations and facilities. 

Facts which illustrate the problem are commonplace but demand 
brief recall: , 

The American soldier traveling from his home to an oversea assign- 
ment refused a cup of coffee at a lunch counter. 

An American family driving along our Federal highways unsure 
whether the restroom facilities are open to their children. 

A diplomat from Ghana turned away when seeking night lodgings. 

teacher, & graduate of the finest of our universities, unable to 

attend the theater in her hometown. 

efore this committee are three bills. S, 1732 which tho adminis- 
tration has proposed and which I join in supporting. S. 1622, which 
Senator Humphrey and others joined with me in introducing on May 
27 of this year. is would apply to all facilities, services, or accom- 
modations affecting commerce. And S. 1217, introduced by Senator 
Javits, which deals with the subject of accommodations only at lodg- 
ing places. , These bills, in whole or in part, use the broad powers 
available to the Congress under the commerce clause of the Constitu- 
tion to reach and make unlawful patterns of racial segregation and 
discrimination. ~ 5 Oe 
. :Other bills'are before the Judiciary Committee of the Senate. They 
seek the same general legislative objective utilizing powers derived 
from the 14th amendment to the Constitution. 

_It is important that we have the most careful analysis of the ap- 
propriate constitutional powers which are available on which to base 
our legislative proposals. 

For that reason a number of weeks ago I requested the American 
Law Division of the Legislative Reference Service to prepare for my 
use 0 memorandym on “The Power of the Congress To Prohibit Racial 
Discrimination in Privately Owned Places of Public Accommoda- 
tion. rn oe , ; 


Soy 
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I suggest this niemorandum, be read by all who wish a better un- 
derstanding of the very bread powers available under the Constitu- 
tion to the Gongrees if we are to find—as we myst—legislative solu- 
tions for this national question. 

The Cuamsan. I have that memorandum and it will be made 
available to the members of the committee. 

Senator Harr. Whether we act, the scope of our actions, the reach 
of the actions, these indeed are appropriately debatable. But I do not 
believe 8 serious challenge can be presented to the quenon of whether 
or not the Congress has authority to reach racial discri tion in 
business and services subject to the powers of the commerce clause, 


SCOPE AND REACH OF THE POWER OF THE CONGRESS TO LEGISLATE 
UNDER THE COMMERCE CLAUSE 


The power vested in the Congress “to ate commerce with for- 
eign nations, and among the several States” is broad and far reach- 
ing. It is a specific t of posite wer to the Federal Govern- 
ment. As stated in the Legislative Reference Service memorandum, 
the power of Congress to regulate commerce— 
is a plenary power under which Congress can regulate and prohibit activities 
prea pub in no way violate the Commerce Clause in the absence of an act 
0 t : 

Students of the Constitution agree that this is the most swooping 
and significant direct source of power available to the National Gov- 
ernment, excepting only the power granted to the Federal Govern- 
ment in the event of war or national emergency. we 

Throughout our history, the Congress has moved in many and 
varied ways to meet the changing nature of our Nation’ life and 
economy, using =| the basis for such legislation power derived from 
this authority: under article I, section 8, clause’8. 

One can find the use of this power in promoting thé growth, ad- 
vancing the cause, and protedling the flow of goods and services mov- 
ing in interstate commerce. i. | i: 

bstacles and restrictions to the flow of commerce haved beet.-re- 
moved when they have arisen as a result of State legislation or cond- 
tions within the States. | De et oe at 

The Congress has relied on these powers to stimulate commerce. 

Intrastate activities which interfere ‘or obstruct in's: substantial 
way the freedom of commerce between the States have been probibites 

‘Under the commerce clause, the Congress has legislated—and the 
courts have upheld—the amount of wheat a farmer can grow on his 
farm, even if none of the wheat is to be sold dnd ‘all will bé consymed 
on the aA bbb. Hae a oe s a : oils 

urely, if the contrdél of growing and ‘pricing of peanut n, 
fobscen,: cheese, and milk cah ‘be fastified a8 fanttels of gaa 
tional policy, ‘ander the commerce clause, ‘the right of an Afnerican 
citizen to consume or purchasé' these game commodities without re- 
striction as to his race cat be justified. ee ee 
_ The Supreme Court has in ‘fact upheld the use of thb power to regu- 
late commerce in prohibiting racial discrimination. ‘ The “Interstate 
‘Commerce Commission, established by the Congress, issued re 


ry 


id regula- 
Hons prohibiting racial disoriniination in restaurants operated in fa- 
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cilities owned by is irite le carriets. * Fa vs regulations have been held 
th be Constitutional ‘th ommeéree 
Cominiission, ge nOey ‘and ‘outlawed racial disérimnifiaon ‘in fasilit 
bee in ip commerce, under Powers granted me the Commerce 
Clause. ttt 
rt pk oy) ars 


2 UB oF iar “AMEND MENT POWERS TO REACH DISCRIMINATION IN” 


e ome 10 ACOpMAEODATIONS | 
in the lav as. it stands today, we find that the 14th amendment Ue 
not. been: interpreted.to’ e- Congress power to prohibit purely 


Aas acts of racial Lorimination: The Congress can prohibit 
tate actions which. -would condone or support racial diecuminetion. 
Acts of discrimination done under the color of State law can be 
pn ied. But it is not clear that the Congress, basing its legislative 
'gdlely on na bower Veen Beate a actions under the 14th 


en dah e yn bar ah of the acts of discrimina- 
th ‘oY vb cant Oe ole Jy the pub} d 


id.) - 
t) Piorahdunt oh on’ the oh’T have referred elaborates 
on the difficulties in relying solely on the authority available under the 
er ene 
a “CHANGING pa: INTERDEPENDENT NATIONAL ECONOMY 
Wile bap teat et 
oper anne and workers ‘tn ey @ re ’ Siate of our Union 
} pexpansion, or. ees ey sales of goods and 
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It is my belief the dollar amount of this business—yes, this com- 
merce—will staggoring. 

Senator Pasrorr. May I ask a question t The phrase has been used 
here that we are shackling the businessman. Asa matter of fact, we 
are trying to ao the businessman and open up this new world of 


Senator Tarn The Senator from Rhode Island is s alwé effective— 
in a very few words, to put either his thumb in the eye, i that is what 
_ he wants, or the light on the answer. In this case his coment 
dramatizes the underlying motivaticas behind much of this | 
tion. This will enhance thé econom 7 across the country and in oad. 
the business community will be the oetter for not: having to restrain 
itself, I suspect man times against.its owa moral sensitivity. 

The Cuamman. ‘The Senator from Michigan doesn’t intend to limit 
this to only 20 million people. - 

’ Senator Harr. That figure captures the imagination at the moment. 
sertain regions perhaps. 
would think 
he legislation 


But you and I can find ourselveg 

There is one other point-of expert testimony he 
the committee might liksfo see Sereenee as it bears on 
that we are seeking to,frite. 


wer of the Neg 
which ex w. 


Ee | ines 
it wemadoaya) ble $00 bi on-in 
p ‘owned in all of o4 


‘find helpful & d that ¥ oul 
control and ov ership ofthe sho 


and Twill want to Grader} her i in a Thi ute—but along: . 
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If we are going to have erent then I think that psychological 
restraint. will still prevail which I think will do a lot to impede our 
acceptance of this which I think must happen if we are to hold this 
as a society of one people. 

the witness agree with me on this? 

Senator Harr. Completely, sir. And leaving the exception leaves 
the irritation there, too. It 1s not alone the fact that it would limit 
the experience and therefore delay the day when there is an acceptance, 
but it would leave alive one of these irritations which causes the 
pressures which concern all of us, too. 

Indeed, the point the Senator from Rhode Island makes is true 
across this whole civil rights field. You say you can’t legislate against 
Prema’. Nobody claims you can. But you can learn from a law 

hat requires you to ex ourself to something which you tink 
you will find disagreeable and with knowledge you find otherwi e. 

Senator Pastore. Would you make a distinction on the so-called 
Murphy case on the grounds that there is a semblance of semiprivacy 
peau it happens to be the home of the individual and is used as a 

ome 

Senator Harr. I certainly would consider an exception in the case 
of the roominghouse where Mrs. Murphy lives in or Mrs. Olson lives 
in, and if I may, I would like to comment on it. I think a proper 
distinction could be made when we come to this question of the tourist 
rooming accommodation, even one opened for travelers in interstate 
commerce. 

A woman lives in her own house and rents three or four rooms to 
tourists. Here you have, I think, properly a question about residential 
privacy; itis quite different from a business establishment opened and 

serving the public. 

* [know that in the a aa “open occupancy,” if that is what they 
called the District of Columbia requirement, this proper distinction is 
made. If other specific exceptions are considered, I think we ought 
to look at some of the guidelines contained in the many statutes, these 
80-odd State statutes. ; 

I would hope that would not be the bill that we report out 
burdened by exception. As the Senator from Rhode Island says, 
you just ask for trouble, you don’t cure problems, 

Senator Pastore. You would not put it on a business volume er 
you would not have a motel doing a million-dollar business includ 
under the law and have a motel across the street doing $100,000 a 
business year exempt from the law. You would not create that atmos- 
phere in the same pele nb orion: 

Senator Harr. Indeed not. I could see the neon sign going up say- 
ne ce sales are only $50,000 a year.” 

Senator Pasrore. As a matter of fact, I think we would cause more 
trouble than we would eliminate. | 

Senator Harr. I am convinced we would. It would be the same 
Broplem of the diner. Do they send a 10-year-old boy up to the win- 

ow and count the stools and estimate what the value of that business 
is berths deciding it is safe to go into? This kind of thing we should 
avoid. 

I agree with the Attorney General, we are not just discussin 
whether the canned goods packed in California are sold in Nort! 
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Carolina, or the dress made in New York issold in Alabama. We are 


now considering who in fact. owns, controls, buys the line of ls, 
sets the advertising policy, finances the store and leases most of Main 
Street, U.S.A. 


Main Street is no longer “Afom and Pop” stores, or Mrs, Murphy’s 
dress shop. Main Street, U.S.A. is in the middle of the flow of na- 
tional commerce as never before in our history. 

On the question of the change in Main Street we need only turn 
to the records of the Senate and House Small Business Committees. 
The facts are fully documented in their studies, 


CAN A PROPER CUTOFP BASED ON SIZE OR VOLUME OF BUSINESS BE FOUND? 


There has already been discussion by the Attorney General as to 
what might be a proper cutoff beyond which the pro statutes 
would not reach. S. 1732 uses the word “substantial” and specifies 
the kinds of businesses, services, and accommodations. 

There are several points to be considered in seeking the right answer. 

First, if we are to reach the activities of the Safeway Fond Store 
on Main Street because it is a national chainstore, how wovld such a 
requirement affect the Safeway Stores. A nonuniform requirement 
of serving all customers without regard to race might well caise un- 
fair discrimination against the owners whose store was part of an 
interstate chain. 

I contend tho Congress is dutybound, in such an instance, to reach 
those additional businesses which would “affect” other businesses in 
interstate commerce. The statutes should extend to the independent- 
owned stores as well. This seems to be only fair and equitable treat- 
ment. It will, as the Attorney General has said, prevent very difficult 
problems from arising with different treatment within a single city. 

It has been suggested there should be a dollar volume or annual sales 
figure used as a cutoff. This I would op It would be most 
difficult along the highway to say that Joe’s Diner, which does $50,000 
worth of business, is not required to serve all travelers, but that the 
largo drive-in, with a dining room grossing $250,000, shall serve all 
customers. 

Under such a formula, income figures for the provious year could be 
put in large neon lights, and then travelers would be able to make their 
choice. Or pehaps the Negro family can send the 8-year-old up to 
the window to count. the number of stools at the lunch counter and 
makeoa guess on business income, 


MRS. MUORPHY’S ROOMINGHOUSE 


A proper distinction, one which I believe might be justified, is 
suggested when we come to the question of tourist or rooming accom- 
modations for travelors in interstate commerce. 

For Mrs. Murphy, who lives in her own house and rents three or 
four rooms to tourists; there is properly a question of residential 
privacy that seems to me quite different from a business establishment 
open and serving the public. 

I certainly would consider an exception to rooming houses or tour- 
ist homes where the owner has his residence in the same establishment 
and rents only three or four rooms. 

21-344—63—pt. 1-13 
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If specific guidelines are needed in specific areas, beyond those which 
will be set by court interpretation of the world “substantial,” let us 
seek such logical guidelines in drafting this statute. 


- , WR ARE NOT LEGISLATING IN A FIELD WHERE THERE IS NO LAW 


As this committee knows, some 31 States have taken action to pro- 
hibit racial discrimination in accommodations or service in various 
forms. ‘These should be reviewed if additional guidelines are sought. 

There is much statutory law affecting equality of access to accom- 
modations, goods, and services. If you will, this is already an “inva- 
sion” of the privacy of one who would sell or make services available 
to the public. An “invasion” is involved whether the State requires 
such services or. goods to be available to all, or prohibits the ontre- 
pronens from treating alt alike and requires a distinction on the 

asis of color, |. 

It has been rather curious to me that the debate and opposition to 
the President’s board civil rights proposals have tended to center so 
fy on this question of fair access to public accommodations—when 
in fact we.are a nation with very many laws on this subject today. 

T agree with the Attorney General—a civil rights bill this year with- 
out a sound public accommodations provision would be a very serious 
omission. For myself, I hope it is not burdened by exceptions. 

Enactment of a Federal public accommodations statute would be 
the most direct and immediate action we can take to show citizens 
long denied such rights that we have not let their protests go unnoticed, 
and that we are not unconcerned. cee 

Education, voting, em boven, conciliation, all other proposals will 
require time and years before a sizable impact can result. Not. so 
with a sound public accommodations and services statute. 

We need only think back a few years to the opening of theaters, 
hotels, and restaurants to all citizens in the District of Columbia. The 
results were immediate and tangible—and good for America and all 
Americans, Let us extend the example in this area of the Nation’s 
Capital and the t majority of the States to the entire Nation. 

ou will note that in the bill I introduced (S. 1622) there is no cut- 
off based on dollar volume or on number of rooms; there are no ex- 
ceptions. “Any business affecting commerce” must not refuse access 
because of race, religion, color, or national origin. Admittedly, I like 
this approach above all others, but as this record is made, I hope all of 
us will seek the sound and right answer. 

Mr, Chairman, I suppose a difficulty one encounters in drafting any 
bill of this nature is insuring that the language used will prevent per- 
sons from devising ways to circumvent and frustrate the purpose of 
the act. Often, the more specific and detailed the language, the easier 
it is to circumvent the act’s purpose. 

One point in S, 1782 where the problem arises is with respect to the 
definition of “public places” and ‘ private clubs.” I note that section 
&(b) rovides that it shall not apply to bona fide private clubs. But, 
what is and what is not bona fide is not spelled out. ° . 

I assume, although the Attorney General has not addressed him- 
self to this subject, that the Department of Justice chose to leave 
particular fact situations to ad hoo determination by the courts. All 
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in all, this is probably the correct approach. The law, after all, is 
not incapable of distinguishing between fact and fiction. 

Since, however, the creation of private clubs out of public business— 
perhaps by issuing membership cards and charging modes dues—is 
a rather obvious way for restaurants, theaters, and other businesses 
to attempt to circumvent the intent of S. 1732, I believe we should make 
clear in the legislative history that when the bill says “private club,” 
it means private in fact and not private in form only. . 

There are virtually countless varieties of private clubs. Certain 
guidelines or common elements can be distinguished, however, which 
will assist the courts in determining whether or not a club is, in fact, 
private. ; 

For example, the court will want to consider whether a club is run 
solely for the convenience of its members, or on the other hand, for 


rofit. 
P Another indicia of bona fide privateness is whether sponsorship by 
present members is required for admission of a new member. 

Is a responsible board required to pass on each application, or can 
membership be obtained simply by signing form? 

Are membership dues substantial relative to the charges for the 
club’s services? . —_ 

Ts there a delay between the time application is made for member- — 
ship, and the time it is passed upon by theclub? 

s the size of the membership limited? 

Does the club advertise? 

I am certain that many other guidelines can be discerned in particu- 
lar fact situations. The ones I have suggested, however, make appar- 
ent what our intent is in section 3. 

No single point that I have mentioned is, in itself, necessarily suf- 
ficient to distinguish a truly private club from a public place. But, 
taken together, these kinds of considerations will make it possible for 
the courts to prevent so-called private clubs from being used as a de- 
vice to frustrate the act—that is, as a device to discriminate against 


N . 

ji do hope that this point will be discussed at some length when we 
get to the floor debate. It is important, I believe, for Congress to 
make absolutely clear that by using the words “public places,” it does 
not intend that “private clubs” which are not really private can become 
a tool of discrimination. 

Mr. Chairman, thank you very much for the chance to appear. 

The CnammMan. Any questions of our colleague? 

Senator Pastore. Only that I congratulate the distinguished Sena- 
tor from Michigan for a brilliant presentation and I shall consider it 
an honor to be associated with everything ho has said. 

The CHarrman, Of course, the Senator from Michigan will have 
ample opportunity when the committee discusses the provisions of the 
bill to set forth hisideasin this matter, | 

Senator Pastors. Thank you, Mr. Chairman. 

Tho Cnamuan. The Senator from Texas. . 
Senator Yarsorovan. I have one question of the witness. Senator, 
there are some States that have prohibition laws that have private _ 

clubs that were not founded for the purpose of having anything to do 


with racial discrimination. 
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You think clubs of that type might not have existed except for the 
prohibition laws, would come under the prohibition, the definition 


you have in mind? 

Senator Harr. Right off the top of my head I would react this 
way. The purpose of the clubs you describe, Senator Yarborough, 
was not to raise racial or religious barriers. It was to encoura 
the sale of Kentucky’s favorite product, I suppose, and this being the 
case such clubs would not immediately occur to one as the device that 
I am concerned about. But each one would be a fact situation. 

I would not want by my answer to su that we might not have 
to give very serious thuoght to the particular club you are talking 


ut. 
Senator Yarsorouen. Thank you, Senator. I note from your state- 
ment and the brief you have obtained from the legislative service that 
ou have given very close study to this question and this problem. 
commen en for the amount of time, work, and effort you have put 


into thestu 

Senator Hart. Thank you. 

The Cuarrman. The Senator from Kentucky. 

For the purpose of the record there is before the committee S. 1591 
which is a similar bill that was introduced by Senator Cooper and 
many other Senators and maybe at this point it would be well to put 
this bill into the record preceding your testimony. 

(The bill follows.) 

(8. 1591, 88th Cong., ist sess.] 
A BILL To prohibit discrimination against any person on account of race or color In the 


furnishing of the advantages, privileges, and facilities of any business or business activit 
affecting the public which is sénducted under State license 4 


Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembied, That this Act may be cited as the “Public 
Accommodations Act of 1963.” . 

Sre. 2. The Congress finds and declares that— 

(a) many persons have been denied, on account of race or color, the ad- 
vantages, privileges, and facilities of businesses and business activitles af- 
fecting the public, conducted under State license; 

(bd) businesses and business activitles, holding their facilities out to the 
public for sale or use and conducted under the authority of a State license, 
are clothed with a public interest when operated so as to affect the com- 
munity at large; 

(c}) Congress has the right under the fourteenth amendment to prohibit 
discrimination, on account of race or color, by businesses or business activi- 
tles affecting the public which hold their facilitles out to the public for sate 
or use, and are conducted under the authority of a State lcense, 

Szo. 3. As used in this Act— 

(a) the term “dusiness or business activity affecting the public’ includes any 
business or business activity which holds itself out as offering for sale or use 
to the public, food, goods, accommodations, facilities, or transportation, Includ- 
ing services connected with the sale or use of such food, goods, accommodations, 
facilities, or transportation. 

(b) The term “State license” includes, with respect to any business or bus!- 
ness activity, any license (by whatever name designated) which {is required, 
under the laws of the State in which‘ such business or business activity 1s 
conducted or under rules or regulations of any agency or instrumentality of such 
State, as a condition for conducting such business or business activity in such 


tate. 
(c) The term “State” includes tho political subdivisions of a State, and the 
Disttict of Columbia. 
Stv. 4. Any person who, acting as a proprietor, manager, or employee of any 
business or business activity affecting the public which fs conducted under a 
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State license, denies or attempts to deny to any other person the full and equal 
enjoyment of any accommodation, advantage, privilege, service, or facility of 
such business or business activity, on account of race or color, shall be subject 
to suit by the Injured party in an action at law, sult in equity, or other proper 
proceeding for damages or for preventive, declaratory, or other relief. 

See. 5. Apy person who, acting under color of law or otherwise, denies or 
attempts to deny to any other person the right of such other person to the full 
and equal enjoyment of any accommodation, advantage, privilege, service, or fa- 
cllity of any business activity affecting the public which is conducted under a 
State license, on account of race or color, shall be subject to suit by the Injured 
party in an action at law, sult In equity, or other proper proceeding for damages 
or for preventive, declaratory, or other relief. 

See. 6 Whenever any person has engaged or there are reasonable grounds to 
believe that any person [s about to engage in any act or practice which would 
deprive any other person of any right or privilege secured by section 4 or sec- 
tion 5 of this Act, the Attorney General may institute for the United States, or 
In the name of the United States, a civil action or other proper proceeding for 

rreventive rellef, Including an application for a permanent or temporary. in- 
unetion, restraining order, or other order. In any proceeding hereunder the 
United States shalt be Hable for costs the same as a private person. 

Sec. 7. (a) The district courts of the United States shall, with respect to civil 
actions or proceedings instituted pursuant to this Act, exercise the jurisdiction 
conferred upon them by section 1343(4) of ttle 28 of the United States Code, 
without regard to whether the party aggrieved shall have exhausted any ad- 
tinistrative or other remedies that may be provided by law. 

(b) The provisions of subsecilon (f) of sectlon 2204 of the Revised Statutes 
(42 U.S.C. 1971) shall apply with respect to any person cited for an alleged con- 
tempt under this Act, and the provisions of section 151 of the Civil Rights Act 
of 1957 (42 U.S.C, 1095) shall apply En all cases of criminal contempt arising 
under the provisions of this Act. 


STATEMENT OF HON. JOHN SHERMAN COOPER, U.S. SENATOR FROM 
THE STATE OF KENTUCKY 


Senator Coorrr. Thank you, Mr. Chairman. Senator Magnuson 
nnd members of the committee, I have a statement which I will read 
as before I do so, I would like to outline the points that I desire to 
make, 

First, I would like to say that I'am a cosponsor of the administration 
bill because I believe that discrimination in businesses held out for 
public use and patronage must be ended. I believe the administra- 
tion bill, based on the Interstate Commerce approach, is constitutional, 
and if it is the measure on public accommodations which alam 
comes to a vote in the Senate, I will support and vote for the ad- 
ministration’s proposal, 

But I must say to this committee that I believe the “public accom- 
modations bill” (S. 1591) based on the 14th amendment. which Senator 
Thomas Dodd, of Connecticut, and I introduced on May 23, several 
weeks before the administration bill was submitted, is a more direct 
and comprehensive approach to the practice of discrimination in pub- 
lic accommodations than the administration’s bill, S, 1782. Iam very 
glad that over 30 Members of the Senate of both parties joined as 
cosponsors of the bill which Senator Dodd and I introduced. 

he administration’s public accommodations bill is based on the 
proposition that discrimination may be prohibited in businesses which 
are in interstate commerce because discrimination is q burden on in- 
terstate commerce. The Cooper-Dodd bill is based on the Ere ition 
that discrimination in the use of businesses Jicensed by a State or its 
subdivisions and held out for public use denies the equality of privileges 
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_ and immunities and the equal protection of the laws which the 14th 
‘amendment guarantees to all citizens. 

I do not suppose that anyone would seriously contend that the 
administration is propecia legislation, or the Congress is considering 
legislation, because it has been suddenly determined, after all these 
years, that segregation is a burden on interstate commerce. We are 
considering legislation because we believe, as the great majority of 
the people in our country believe, that all citizens have an equal right 
to have access to goods, services, and facilities which are held out 
to be available for public use and patronage. 

Tf there is a right to the equal use of accommodations held out to 
the public, it is a right of citizenship and a constitutional right under 
the 14th amendment. It has nothing to do with whether a business 
isin interstate commerce or whether discrimination against individuals 
places a burden on commerce. It does not depend upon the com- 
merce clause and cannot be limited by that clause, In my opinion, as the 
administration bill would do. 

Despite its defects I joined as a cosponsor of the administration's 
bill because I think it is constitutional. Further, it would bring about 
advances against discrimination in the use of public accommodations. 

I have noted that many questions have been asked about the extent 
of the interstate commerce clause and what businesses would be 
affected. In my judgment, the administration bill would reach a 

t many businesses because, under the decisions of the courts, it has 
n held that the Congress can regulate not only commerce which 
actually moves between States, but intrastate commerce when it sub- 
stantially affects interstate commerce. It can regulate even intrastate 
commerce where a single transaction does not substantially affect inter- 
state commerce, but where the accumulation of like transactions 
throughout the country would substantially affect interstate com- 
‘merce. So I believe the administration bill would have broad appli- 
cation to businesses throughout the country. 

Never it is clear that the administration bill would grant 
- only partial relief. It would declare legislatively that in some public 
accommodations, not affecting interstate commerce, discrimination can 
be practiced. 

he consequences of the interstate commerce approach are apparent, 
and would be avoided by the bill which Senator Dodd and I have 
introduced. es me 

LT emphasize that the interstate commerce approach would grant onl 
partial relief; it would declare legislatively that the ous right of all 
citizens to use public accommodations is only appiical e to businesses 
affecting interstate commerce, and would thus admit discrimination in 
other businesses. =~ 
- . Jt would legislate tpecqualitic® among the owners of businesses them- 
selves. Some would fal! under the legislation passed by the Congress, 
and others would not. It would legislate discrimination, because 
individuals could be discriminated against in certain businesses while 
in other businesses discrimination would be invalid. 

' It would, I believe, cause interminable litigation until the Congress 
finally precrbed by legislative enactment or the executive branch 
by regulation, standards to determine which businesses are in _inter- 
state commerce—as has been done in the case of the Fair Labor Stand- 
ards Act, the Taft-Hartley Act, and many other types of legislation. 
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I noticed that in the hearings the question has been asked again 
and again: What business would fall under the administration bill? 
Only regulations or litigation would answer the question. There 
would be interminable litigation, in my opinion, and in the end we 
would find that the administration would be coming back to the Con- 
gress asking it to establish regulations to determine what businesses 
are in interstate commerce; or to authorize some governmental agency 
to fix regulations as has been done in many, many other types of 
cepclation which are based on the interstate commerce clause. 

he administration approach would, in my view, bring about a very 
extensive and new type of regulation of business. 

So, for these reasons, I hold that the bill which Senator Dodd and 
I introduced, and which over 80 Senators have joined, is superior to 
the administration bill. It would cover all businesses which are 
licensed by the State—in which the State by its regulatory power 
is involyed—and which are held out for public use. It would not 
cover professions or private associations. Perhaps it would not cover 
some types of very small businesses such as the famous Surah 
Boarding House, but not upon the around of their effect, or lac 
thereof, upon interstate commerce. It would be upon the ground 
that some businesses are not held out to general public use. 

The question has been asked, and it has to be determined, whether 
there is any right under the 14th amendment to the equal use of 
public accommodations. I recognise that the Supreme Court held, 
In the Civil Rights Cases of 1883, that a public accommodations stat- 
ute enacted by the Congress in 1875 did not fall within the terms of 
the 14th amendment. 

The courts have held—and this is the standard of the 14th amend- 
ment—that private conduct abridging individual rights does no 
violence to the equal protection clause of the 14th amendment, unless 
to some significant extent, the State in any of its manifestations has 
been found to have become involved in the discrimination. 

I would like to make a few comments on the decision of the Supreme 
-Court in the Civil Rights Cases of 1883, which I do not believe have 
been brought out before the committee. It is generally stated by 
many who have now beconie interested in that famous case that 
decided firmly that the sey use of public accommodation was 
not a right guaranteed under the 14th amendment. I would like 
to say that anyone who reads the opinion will discover that the Court 
never made such a finding. ~. ; 
~ I would like to read to you from the decision. The Court said 
precisely that it was not making any finding upon that subject at 
all. The Court said this: 

We have discussed the question presented by the law on the assumption that 
a right to enjoy equal accommodations and privileges, public conveyances and 
public amusement is one of the essential rights of the citizen which no State 
can abridge or interfere with. Whether It {s such a right or not Is a different 
question which, In the vlew we have taken of the validity of the law on the 
ground already stated, it is not necessary to examine. : 

So I make the point to this committee that the Court did not find 
in any way that the right of access to public accommodations was not 
a right guaranteed by the 14th amendment. It left that question open. 

What it did find was that the act which had been written by the 
Congress in 1875 did not, in its language, show any action of the State, 


192 _GJyYIL RIGHTS—PUBLIC ACCOMMODATIONS 


or apprehended action—and I am using their words—which would 
bring it within the scope of the 14th amendment requirement that in 
some way a State action had to be manifested. 

I make these points to support my belief that the 1ith amendment 
approach is constitutional. The 14th amendment, as you know, de- 
clares that all persons born or naturalized in the United States are 
citizens of the United States and the State wherein they reside. 
And it further provides that no State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States, or deny to any person within the State the equal pro- 
tection of the laws. , 

The issue is whether equality of access to public accommodations 
is a right which is protected under the 14th amendment. If it is not, 
the Congress could not legislate upon it. 

I have already made the point that the Civil Rights Cases of 1883 
never passed upon the question of whether or not it was a right. It 
simply said the language enacted by the Congress in 1875 did not in 
any way show any connection with State action which is prohibited 
under the 14th amendment, 

I would point out since that time—and I will be brief—that the 
courts have implied, and in some cases directly held, that the concept 
of State action falling within the purview of the 14th amendment 
applies to a wide variety of situations. The courts have held, for 
example, that a restaurant licensed by a State in a bus terminal can- 
not discriminate. 

The point I make is that the bill which Senator Dodd and I have 
introduced is based on the premise that in the licensing of a business 
which is held out to the public, the State has manifested its interest 
significantly and in such a way as to bring discrimination in such 
pea businesses under the prohibition of the 14th amendment. 

Vhen a State licenses, it has then the power to enforce safety regula- 
tions, health and sanitation regulations, fire regulations, and all other 
police power regulations, and thereby asserts the public interest. I 
would go further and say that when it gives a license to a company 
or private business which holds itself out to public use, it confers upon 
that business the opportunity to discriminate. I believe that it would 
be found that a business which is licensed and which is held out to the 
public comes within the purview of the 14th amendment. 

I make another point. In tho sit-in cases decided a few weeks ago 
by the Supreme Court (Peterson v. City of Greenville; Lombard v. 
Louisiana; Wright v. Georgia; Avent y. North Carolina; Gober v. 
Birmingham, and Shuttleworth v. Birmingham)—cases where per- 
sons were claiming service in various types of “public accommoda- 
tions” and it was shown that the State had intervened by !aw or ordi- 
nance or proclamation of its officials—the courts held the States could 
not. enforce discrimination by trespass prosecutions. I think it is 
logical that if they could not enforce discrimination, the individuals 
had a right to be where they were. Otherwise, the right of property 
could have been asserted and protected by criminal prosecutions. 

If we are going to deal with this question of the use of public ac- 
commodations, I think it imperative that Sa ae should enact legis- 
lation which would meet it fully and squarely as a right under the 
14th amendment, and not indirectly and partially as the administra- 
tion’s approach would do. 
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Rights under the Constitution apply to all citizens, and the integrit 
and dignity of the individual should not be placed on lesset grounds 
such as the commerce clause. 

The Cuamman. Thank you, Senator Cooper. 

Any questions? 

Senator Morton? 

Senator Morron. First I want to commend you, Senator Cooper, 
on & very comprehensive presentation. 

Now when the Attorney General was here he, in pointing out the 
ndvantages as he sees them of the administration’s oda as con- 
trasted to your Spproachy made much of the fact that the States could 
do away with thé licensing provisions which they have. Inoticethat - 
you have on page 3 of your bill, in both sections 4 and 5 of the bill 
you mention the license as determining the business that would come 
under thé purview of your bill. Would you have any comment on his 
position? 

Senator Coorrr. Yes. I think it would be absolutely foolish to 
believe that States wotld do away with their licensing powers. If 
they did that, they would lose their police powers—the power to con- 
tro] safety regulations, health regulations, fire regulations, etc, They 
would lose their contro] over business. Anyone could go out and set 
up a saloon on a street corner. That kind of argument is foolish and 
impractical. 

ut even if some States or communities were foolish enough to do 
it, the courts have held that devices to escape constitutional require- 
ments must be struck down. If in fact the equal right of a person, 
Negro or otherwise, to use a private business held out for public use 
is a constitutional right, the courts would not let a State or com- 
munity by such a device finda way to escape or avoid the law. There 
havé been decisions to this effect. | 

Senator Morton. I am in surenielt with you on that, but I think 
that point should be made for the record. 

Thank you, Mr: Chairman. 

The Cuairsan. Senator Thurmond? 

Senator Tuursronp. No questions. 

Senator Harr. Mr, Chairman, just one question. When you sug- 
gest that the 14th amendment, the old Civil Rights cases, would not 

applicable today, do you not feel that the Court would not take the 
position the 14th amendment is regarded no longer as applicable only 
to State action? Perltaps I can phrase it more directly. 

Senator Coorrr. I do not say that. The Court in 1883 did not pass 
upon whether there was a constitutional right of equal access to public 
accommodations, 

Since that time, the decisions of the Court have shown that their 
definition of State action has been broadened. If it is fot State ac- 
tion, I would agree, it would not come under the 14th amendment. 

Senator Harr. Thank you. 

The Ciratruan. Your contention is that in the recent sit-in cases 
that the Court got a little bit away from the 1883 case when they said 
that there is a right; otherwise they couldn’t have decided the way 
ey id in the sit-down cases. 

nator Coorer. That is correct. In the 1883 case they pointed out 
that the act which the Congress enacted in 1875 had nothing in it at 


-~ 
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all about the State prohibiting oe ate noting to support discrimina- 
tion. Sinoo that time their holdings that the State cannot enforce 
such discrimination seem to me to imply logically that this constitutes 
a type of discrimination within the terms of the t4th amendment. 
I think it will bo much simpler for the Congress to enact legislation 
prohibiting discrimination in public accommodations held out for 
public use and which are connected with the State through its regula- 
tory powers, The 14th amendment approach would be clearer, would 
affect equally all persons who claimed tho right of use, and would af- 
fect equally all businesses—than to rely upon the interstate commerce 
clause. AMforeover, I think the commerce approach will continue dis- 
crimination to somo oxtent, and provoke litigation and further trouble. 

The Cuamman. You suggest further that the matter, if you go into 
any type of exomption at all under tho intorstate commerce clause 
that there might be a tendency to create discriminations trying to get 
away from some of the practical problems involved in this situation. 

Senator Coorrr, That is perfectly obvious. Ono restaurant, under 
this bill, would bo enjoined ngainst discriminatory practices, while its 
neighbor would bo legislatively endowed with the powor to practice 
discrimination. The commerce approach will create inequality and 
discrimination between businosses, as well as condone discrimination 
by some businesses. 

I would vote for this bill, for it is a bill which will advance non- 
discrimination. But I see it creating difficulties, and I think tho Con- 
gress will bo called upon later to set up regulations and prescribe, or 
try to prescribe, what businesses will be affected, or authorize a Gov- 
ernment agency to setup its regulations—which will bring tho Federal 
Government more and more into the regulation of businesses, That is 
one of the reasons I beliove the 14th amendment approach is better. 

I will make ono other point as this will probably be my Inst chance. 

The CiraAinMANn. No}; you are welcome anytime. - 

Senator Coorrr. There is also a question of enforcoment. Under 
tho interstate commerce approsdl, enforcement will be centered in the 
Federal Govornnent. 1 think the Fedoral Government dogs need au- 
thority to enforce its provisions. We have waited too long in attempt- 
ing to salve these questions wholly by negotiation, and not. set them in 
the framework of law. But in vesting Jaw enforcoment in the Federal 
Qovornment, ‘it. reduces the incentive of the local governments to also 
particinete. The bill which Senator Dodd and I have introduced 
properly gives the Attorney General and tho Federal Government the 
power of enforcement. But because the I4th amendment covers Stato 
action, it would make it incumbent upon the State, its legislature, and 
its enforcement officials to adhere to the law, and thereby thoy would 
be brought more closely into the support and enforcement of the law. 

The CoLaisscan. Thank you. ~ 

Sonator Harr. Mr. Chairman, would it not follow, and I ask Sena- 
tor Cooper so that all of us would have a chance to evaluate, if we 
take the position that wo should eeport a bill out based on the 14th 
amendment, reasoning as you do, Senator Cooper, that there is a 
constitutional right to be accommodated equally in any business that. . 
has either a direct license from the State or that you reason is State 
regulated because of public services that are made available to it, it 
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would be impossible to provide any exemption, Mrs. Murphy or any- 
body else wouldn't that be truef 

Senator Coorer. No. ; ; 

Senator Harr. Wouldn't you say we are trying to legislate against 
the Constitution? ; 

Sonator Coorgr, Tho exemption would be much more limited, bat 
the exemption in my reasoning would be tied to the question of whether 
tho business was held out to publio use. By its nature, a small room- 
ing house or small boarding house where people live for months or 
years in a personal kind of relationship would not be held out to the 
publis generally. But I will say that this would be a much more 

imited exemption than that. under the interstate commerce clause. 

T make this pein also. If we pass the interstate commerce bill, and 
the court fina y rules that equal protection in the use of public ac- 
commodations fall under the 14th amendment, any law_we pass on 
Le commerce clause will go right out tho window. I think you 
will agree, 
Sonator Harr, It would follow then, if the 14th amendment a: 
proach to the Cooper-Dodd bill is added, and I for one would like 
see just the broadest possible reach attempted by any bill we report 
out, but if that is added does it not follow that an yee which is re- 
quired in any region of the country to be licensed, whether by State 
or local, including a 2-room house, if there is a alt ordinance that 
requires that to be licensed, that no exemption could be written into 
tho bill that would be constitutional. 

Senator Coorgr. That is right, but it could be declared by the Con- 
gress that tho bill does not apply to businesses not held out. generally 
totho public. It isa difficult thing todo. But it is diffloult from the 
interstate commerce approach, also, and I think there is a distinction. 

I will close now by saying this: We know how difficult these prob- 
lems are, and how difficult It will be to enact any kind of legislation. 
We also know that evon aftor it is enacted, it will be difficult to secure 
full support for atime. There will be difficult problems of enforee- 
mentyane many people in this country will not like what wedo. The 
time has long p for action. The Congress and the country can- 
not. dolay a decision on this national question—a constitutional and 
moral question—upon the basis of our emotions, prejudices, or biases, 
or whatover they may be. We aro faced with a national issue, a consti- 
tutional issue, and a moral issue. We have been faced with these 
issucs for a long time. I believe the failure to meet them squarely 
will porpetuate the divisions and encourage the violence which is be-: 
ginning to come into play.. It is not the tradition of this country 
or of our free system to have its governmental issues decided by force 
or by compulston. These are the basio reasons I believe that the 
Congress now must come to full grips with this issue. If we believe 
that there is an equal right of all our citizens to use nccommodations 
held out for publio use, then we ought to decide once and for all that 
it applics to all businesses which fall within the scope of the 14th 
amendment, 

Tho Cirarruan. Well, I want to say this: I don’t think that the: 
past Congresses are wholly at fault in this matter. 

Senator Coorrr. I agrees 
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‘The Cratraan. Because we did think the best way to do this—and 
T have heard this talked over and argued many times—was that the 
States themselves should do the job. 

Senator Coorrr. Yes. 

The Cuatrsan. Tho country proceeded at a fairly fast pace on 
State laws or Executive orders or local ordinances. Now, 32 States 
have done what this bill suggests here. 

But it got. to that slowup point where the Congress, in effect, is 
saying, “Well, if all 60 States won't do it, or apparently thoy are drag- 
ging their heels in this matter, then I guess it is incumbent upon us 
to act.” But there was rapid progress in this field, and I can see 
why some of the Congresses ‘coitld say that this looks like a good way 
to do it and the States have good laws. 

When you say some people in the country won't like it, what we 
do here, no matter what. wo do, you are correct. But peoplo in the 
States that have these Jaws have found that thoy are not what they 
have feared. 

I do not recall in my State, offhand, having any trouble with the 
law at all and it is similar to this, almost. identical. 

Senator Cooper. I agreo with you that the States have had tho power 
to legislate. 

The Ciratraan. A lot of de, if wo can get. this passed and get 
it over and behind us, will a back and say, “Some of tho things 
we feared didn’t exist in this matter at. all, and the beneficial results 
will be much greater.” 

nator Coorrr. We, in our State of Kentucky, do not have some of 
the problems which exist in thedeepSouth. After the Brown case, and 
an initial flurry of epbeattton, it all ended. 

The Ciramoran. And the problem of discrimination in certain cases, 
the times themselves have increased the problem of discrimination due 
to the movements of people in these United States in the past. very 
few years. So tho past Congresses, I think, were cognizant of this 
thing and I think they felt a responsibility, but times and conditions 
have brought us up to a different point. 

We thank the Senator from Kentucky. 

Senator Coover. Thank you. 

The Crtamstan. The Senator from New York has been waiting for 
about 2 days, too. 

We will be glad to hear from Senator Keating at this time. 


STATEMENT OF HON. KENNETH B, KEATING, A U.S. SENATOR FROM 
THE STATE OF NEW YORK 


Senator Kratino. Mr. Chairman, and members of the committee, 
most of the public controversy about the President’s civil rights pro- 
m lias concerned the public accommodations provision conta:.ed 

in the bill, S. 1732, before this committee. 

I strongly support the objectives of this bill, and consider it one of 
the most important provisions in the civil rights package. While I 
intend to suggest some amendments, I have joined as 8 cosponsor of S. 
1732 because, in my judgment, legislation to provide equal access to 
places of public accommodation is essential to any meaningful civil 
rights program. 
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There has been speculation that. the public accommodations pro- 
vision of the President’s omnibus bill may be scrapped to avoid a 
filibuster against the wholo civil rights package. y would regard 
this as_a major tactical error and fone that these reports are un- 
founded. The Senate followed a similarly misguided strategy when 
itstruck part [¥I—the civil injunctive provision—from the President's 
19357 civil rights bill. 

I speak of that with some feoling, because I was, at that time, tho 
ranking minority member of the House Committes on the Judiciary 
and my stalwart chairman, Congressman Celler, and I fought hard 
to keep in that. provision, In my judgment, had it not. been taken out 
in the Senate, we would not. be faced with many of the problems con- 
fronting us today, 

The Nation has paid dearly in the intervening years for this com- 
promise with the opponents of civil rights legislation, and I would 
predict. even more awesome consequences if we repeat our error this 
year, 

It has become commonplace to point out that it is now over 100 
years since tho adoption of the Emancipation Proclamation, and to 
read from that historic document. the fundamental premises upon 
which the st ruggle for civil rights is still based. Certainly the Eman- 
cipation Proclamation and tho Constitution itself do provide the 
foundation of law and principle on which every legislative proposal 
to advance civil rights must be erected. However, I would like to read 
two less familiar passages to the committes today—one, a decade short 
of a century in vintage; and the other, more than two centuries old— 
which, in somo ways, have even more direct. relevance to the public 
accommodations problem. 

Tho first comes out of the debate in the House of Representatives 
on the Civil Rights Act of 1875. ‘This act provided that— 
all persons, within the jurisdiction of the United States shall be entitled to the 
full and equal enjoyment of the accommodations, advantages, facilities, and 
privileges of Inns, pudlic conveyances on land or water, theatera, and other 
places of pubile amusement, subject only to tbo conditions and Ilmitations 
established by law and applicable alike to citizens of every race and color, re- 
gardiess of any previous condltlon of servitude. . 


It. took 5 years for this proposal to go through Congress, from its 
int foduction Ly Senator Charles Sumner of Massachusetts, on May 13, 
1870, to its enactment on March 1, 1875, during which period it was 
subject to all the detaying tactics that the rules of procedure permitted. 

It was in tho second session of the 43d Congress, during considera- 
tion of the bill in the House, that. Representative John Lynch of 
Mississippi, one of the soven Negro Representatives then in Congress, 
made this statement: 


Think of it for a moment; here am I, a Member of your honorable body, rep- 
resenting one of the largest and wealthiest districts in the State of Mississippi, 
and possibly In the South; a district composed of persons of different races, 
religions, and nationalities; and yet, when I leave my home to come to the 
Capltat of the Natlop, to take part fn the delideratlons of the House and to 
parlicipate with you In making laws for the Government of this great Re 
public * * * I am treated, not as an American citizen, but asa brute. Forced to 
occupy a filthy smoking car, both night and day, with drunkards, gamblers, and 
erlminals; and for what? Not that Iam unable or unwilling to pay my way; 
not that I am obnoxious In my personal appearance or disrespectful In my con- 
duct, but slmply because I happen to be of darker complexion * # * 
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Mr. Speaker, if this unjust discriminatlon Is to be longer tolerated by the 
American peoplo * * * then I can only say with sorrow and regret that our 
boasted civilization Is a fraud; our republican institutions a fallure; our social 
aystem a disgrace; and our religion a complete hypocrisy. 

This was a powerful plea and had a dramatic impact. on the TTfouse 
although it took superhuman effort, including one session that. laste 
for 46 continuous hours, to permit the will of the House to be ex- 
pressed in tho face of the obstructionist tactics of the opposition. If 
we change “smoking cars” in Representative Lynch’s plea to hotols and 
restaurants, it could serve today as an equally compelling statement 
of the need to deal with the situation Negrocs still face in some areas 
of our Nation. 

Of course, the Nation has not stood still since 1875, even though 
the Federal Government has enacted nothing since that. day as far 
reaching as the Civil Rights Act of that year. 

Three States, Massachusetts, New York, and Kansas, had equal ac- 
commodations laws even before the act of 1875, and 27, have followed 
suit since then. This alone would indicate that the proposal we are 
now considering is in no senso novel or radical. But its roots really 
go back even furthor, to the English common taw from which tho legal 
gystem of tho United States is derived. 

This brings mo to the second quotation which I would like to read 
to the committes; a passage from an opinion in an English case de- 
cided 262 years ago (Zane vy. Cotion, 12 Mod. 872 (1701): 

Whenever any subject takes upon himself a pubdtic trust for the benefit of the 
rest of his fellow subjects, he Is eo ipso bound to serve the subject in all the 
things that are within the reach and comprehension Of such an office, under pain 
of an action against him * * * If on the road a shoe fall off my horse, and I 
come to a smith to bare one put on, and the smith refuse to do ft, an action 
will lle against him, because he has made profession of a trade which Is for 
the pudlic good, and has thereby exposed and vested an interest of himsecif fn 
all the King’s subjects that will employ him in the way of his trade. If the 
iankeeper refuse to entertain a guest, when ‘bis house fs not full, an action will 
lie against him; and so against a carrier, if his horses bo not loaded, and he 
refuse to take a packet proper to be sent by a carrier. 

Today it isn’t blacksmiths, or wagon trains that concern us but 
other businesses established to serve tho public, but the obligations, 
the public trust, these new businesses have assumed are no different 
from those of their common law predecessors. Centuries of legal his- 
tory expose as sheer nonsense chara that the public accommodations 
pies reflected in bills such as S. 1732 are an unprecedented inter- 

rence with private property rights. 

Tho Ciatraan. There is an interesting case. At ono timo it re- 

ired the King who hada ferryboat across the Thames to accept pub- 
ho passengers. 

iator Kratina. Yes, this is nothing new and sereams of anguish 
from thoso who say this is an effort to establish somo devastating now 
principle simply are not borne out by history. 

Where were those who rail against attempts to impose constitu- 
tional standards on tho operations of such businesses, when States 
and communities were imposing far more restrictive and detailed re- 
strictions of another sort on these same businesses—restrictions such 
ag those in the city of Greenville, S.C., which are referred to in tho 
aprene Court’s opinion in the sit-in cases (Peterson v. City of Green- 
ville decided May 20, 1968). 
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Tho Greenville City ordinances made it unlawful for— 


avy person ownlng, managing, or ccntrolling any hotel, restaurant, cafe, cating 
house, boarding house, or similar estublishment to furnish meals to white persons 
and colored persons in the same room, or at the same table, or at the same 
counter— 

except where separate facilities are furnished. ; 

Separate tacilities, tho ordinance solemnly recites, must include, 
“separate cating utensils and separate dishes for tho serving of food 
all of which shall be distinctly marked by some appropriate color 
schemo or otherwise”; a “distance of at least. 35 feet * * * between 
the area where white and colored persons are served”; and separate 
facilities “for the cleaning of eating utensils and dishes furnished the 
two races.” ; 

No one has ever proposed a bill in Congress in favor of civil rights 
which would interfere nearly as drastically with private property 
rights as does this Greenville ordinance directed against civil rights. 
A. storekeeper or restaurant owner faced with this kind of restric- 
tion on how ho can operate his business isn’t making a freo choico as 
to whom to admit to his property, he is forced to exclude Negro pa- 
trons (unless he can comply with the incredible provisions for sopa- 
rate facilities) or faco criminal prosecution by the local constabulary. 

An equal accommodations law is no more an interference with pri- 
vate property rights than an unequal accommodations law. There 
is ono crucial difference, however—equal accommodations require- 
monts find sanction in centuries of legal history and in the Consti- 
tution of the United States, whereas enforced racial discrimination in 
such places is repugnant to the whole spirit of our heritage and the 
fundamental law. 

Now Mv. Chairman, I turn to three suggested amendments: The 
findings contained in section 2 of S. 1782 spell out clearly the condi- 
tions which require Fedoral action to eliminate distrimination in pub- 
lic accommodations. 

Negro citizens are— . 
subjected In many places to discrimination and segregation, and they are fre 


Nuently unable to obtain the goods and services available to other interatate 
travelers, ; ‘ 


Negro citizens who travel interstate are— 


frequently unable to obtain adequate lodging SRE PEPTR the accor! thelr tray- 
els, with the result that they may be compelled to stay at hétels or motels of poor 
and Inferlor quality, travel great distances froin thelr normal routes to find 
adequate accommodations, or make detailed arrangements for lodging far tu 
advance of scheduled Interstate travel. - 


And Negro citizens who travel interstate are— 


frequently unable to obtain adequate food service at convenlent places along 
their routes, with the result that many are dissuaded from trareling interstate, 
while others must travel considerable distances from thelr intended routes In 
order to obtain adequate food services. ' 

These findings, and others in the bill, express coldly ‘and factuall 
the injustices and indignities against which this legislation is directed. 
Just. consider for a moment the effect on a Negro veteran or service- 
man who is told that a restaurant which putports to servé the public 
is off limits to him and his children. ‘These are not just legal problems, 
thoy are human problems with a devastating impact not only on these 
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who are the particular victims of discrimination, but on the noble in- 
heritance we all share as Americans. 

Tho Ciamsanx. [am sure the Senator from New York will agree 
with the chairman. Where the big problem is, is the great. number of 
Negroes in this country, because there are other discriminations that 
wo want to eliminate. 

Senator Kratina. There is no question about that, Mr. Chairman. 

Tho Cramman. These discriminations create somo peculiar cases 
and this sort of thing. The approach that we are trying to take here 
we hope will cut across the board on all these thin ; 

Senator Kratina. Of course, this bill is limited to discrimination 
based on race, color, creed, or national origin, but I understand the 
chairman’s point. ; 

The findings recited in tho bill include a statement that the dis- 
criminatory practices against which the bill is directed are— 
in all cases encouraged, fostered, or ¢olerated In some degree by the govern- 
mental authorities of the State in which they occur, which Heense or protect 
the businesses Involved by means of Jaws and ordinances and the activities of 
their executive and judicial officers * * °, 

They also include a declaration that these practices— 
can be best removed by Invoking the powers of Congress under the Fourteenth 
amendment and the commerce clause of the Constitutlon of the United 
States * * %, 

These statements, in my judgment, are sound and certainly we should 
draw on all of tho provisions of the Constitution which support. this 
legislation. 

(1) The substantive provisions of the bill, however, are not. as broad 
in scope as the declarations on which they are based. In every instance 
specified in section 8 of the bill, reliance is placed solely on the com- 
merce power rather than the power of Congress to enforce the equal 
protection olause of the 14th amendment. 

T believe that this is a mistake and would urge the committee to 
ge serious consideration to an amendment which would make the 

i! applicable to caseg involying qenials of equal protection as well 
as cases involving interstate commerce. The result T have in mind 
could be accomplished by combining the provisions of Senator Coopers 
public accommodations bill (S. 1591), which was cosponsored by a 
substantial number of Senators from both parties, with the provisions 
of the President’s bill. 

Senator Cooper's bill, based on the 14th amendment. power, is ap- 
plicable to any “business or business activity affecting the public which 
is conducted under a State license.” This would reach many places 
excluded by reliance solely upon an interstate commerce test, 

On the other hand, the intorstate commerce test conceivably would 
reach some places not covered by the State license test. Obviously, 
we can give this bill its broadest coverage consistent with the Consti- 
tution by incorporating both standards, and, in my judgment, we 
should take this step. 

Wo should include both standards in the substantive part of the 
bill as we have in the recitals in section 2. I'am preparing appropriate 
language which I will submit to the committee before your hearings 

erminate. 
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The Ciaran. The committees will be glad to entertain that sug- 
estion and, asa practical matter, Senator Cooper is still here, Your 
a was referred to the Committees on the Judiciary. 

Senator Coorrr. That is correct. ; 

The CrrarrMan. Obviously any action in this particular matter will 
come with our deliberations on these bills we have before us now, 
because the other bills on public accommodations have all come here. 
We have two or three others. Senator Hart and others havo a bill. 

So, if Senator Cooper, Senator esto OF both of you would pre- 
pare for us an amendment. to S, 1732 embodying the pertinont part: 
of the so-called Cooper bill, it would then come to our committee 
without this referral. 

Senator Katina, I will be very glad to work with Senator Cooper. 

Senator Coorrr. May I say that Senator Keating is also a sponsor 
of tho bill which Senator Dodd and I introducedf I think once you 
have assumed jurisdiction that an amendment such as Senator Keating 
proposes should be considered. 

Tho CirarrMan. Then we will have a chance to discuss it. Other- 
wise we would not. 

Senator Kratixna. As a member of the Committee on the Judiciary 
as I know Senator Hart will agree, it is my belief that the chances of 
such a bill emanating from this committee are much better than a bill 
emanating from the Committeo on the Judiciary. 

(2) Our experience under State public accommodation laws sug- 
gests tho desirability of another change in the language of the bill. 
Tho courts have tended to construe narrowly the coverage of these 
State laws, one case holding, for example, that “restaurants and lunch- 
rooms” were not. included under a statute prohibiting discrimination 
at. any “inn, hotel, or boardinghouse, or any place of entertainment 
or amusement for which a license is required by the municipal authori- 
ties,” even thongh a State license was required for the operation of 
restaurants and lunchrooms. 

As a result of such decisions, the State laws have necessitated fre- 
quent. amendment and the list of covered establishments has grown 
larger and longer. The New York law, for example, lists almost 50 
specific places to which it is applicable in addition to containing a 
general prohibition against discrimination “in pias of pum accom- 
modation, resort, or amusement.” The specific places listed include 
music halls, skating rinks, and public elevators, none of which are 
expressly referred to in S. 1782. 

am not recommending that the committee write into the law the 
same list as is contained in the Now York statute, but. rather than it 
include language which would make it clear that the places which are 
listed in section 3 of S. 1732 are not. intended to exclude application 
of the law in appropriate cases to other places of public accommoda- 
tion. T believe that this is important to avoid unduly technical con- 
struction of the act which might defeat. its basic objectives, and hope 
that the committee will approve an amendment for this purpose, 

(3) Finally, I would suggest. to the conimittoe that it also give se- 
rious consideration to an amendment to 8. 1732 which would include 
discriminatory advertising among its prohibitions. Such a provision 
is contained in the New York civil rights law and has been upheld by 
our highest court as necessary “to forbid the accomplishment of the 
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discrimination barred by the statute, not only by direct exclusion, but 
a rt oie) ee means specified.” (Woolcott v. Shubert, 217 NY. 
16). 

The States of Colorado, Illinois, Maine, Massachusetts, Michigan, 
New Jersey, Oregon, Pennsylvania, Washington, and Wisconsin have 
similar statutes banning discriminatory advertising a3 well as dis- 
criminatory selection of patrons. Ironically, but significantly in 
terms of the justification for such a provision, Virginia, which does 
not have a State equal-accommodations law, is one of the States that 
bans advertisements that i eer any religious discrimination. 

Undoubtedly other amendments to S. 1782 will be suggested durin 
tho committee's hearings and study of this legislation. I am confi- 
dent that these will receive the committee’s careful consideration, but 
I hope that the committee will reject any amendments designed to 
water down the provisions of this bill or to make its enforcement more 
dificult and uncertain. 

This legislation and other measures proposed by Members of Con- 
gress of both parties before the President’s package was unveiled, 
needs no apologies. If it strikes some as far reaching, it is because we 
have condoned for too many years practices which have no sanction 
or justification either in law or morality. A combination of circun- 
stances has presented us now with an opportunity to deal boldly and 
decisively with this situation. This is an opportunity which we must 
accept not reluctantly, but boldly and decisively. 

I thank you, Mr. Chairman, for this opportunity to appear before 
your fine committee of which { was once very proud to be a member. 

The Cuarruan. When you talk about discriminatory advertising— 
and I haven't checked it in our State—do they refer to on-premise 
adaeus nace advertising in say, travel magazines? 

Senator Keatino. Any advertising would be covered. 

Tho CHarnMan. Not necessarily on premise. 

Senator Keatina. No, I think not. In the New York statute it 
says: 

Directly or indirectiy ett are circulate, display, post, or mail any written or 
printed communications, in advertising ot advertisements. 

It is very broad. I am not sure about the Washington statute. 

The CuatrMan. I think it must be the same. 

Senator Keatine. Iam sure itis right up to date. 

The Cuatrsran. But it seems in accommodations you have on the 
premieee a sign in which they suggest they want a certain type of 

re. But nowadays I guess when you travel along tho highway, 
miles before you get to the establishment, somebody suggests you 
come in or tells you what the accommodations are and this would in- 
clude all of that. 
Senator Keatino. I think it should be broad enough to cover all 
kinds of advertising. 

The Cuamnan, So much of this advertising, particularly in the 
resort areas is by direct mail. 

Senator Kearina. Yes, that is right. 

Tho Crramrman. Now, some one asked me the other day if our bill, 
or the Cooper bill, or any other bill here, covered bathing beaches or. 
fishing places not run by the public but by a private individual invit- 
ing the public, I know that’some State laws do this but what I want 
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to ask is, in New York if it is a public beach run by the State or by a 
oth is open, isn’t it? 

nator Keatina. That is right. It is open. If it is a private 
premise, it’s not covered by the statute. 

The Citarrman. But you have so many of those almost private 
areas in New York where they advertise a great deal or where people 
go and they hold themselves open to the public as such, but they are 
still private. I don’t know whether it comes under that, but we will 
look into it. 

All right. We thank the Senator from New York and the com- 
mittoe will recess until 10 o’clock on Monday, July 8. We are goin 
to move to room 1202, the New Senate Office Building, instead o 
this room and we will proceed as many days as necessary next week. 
But we will have to proceed in the mornings only. 

We will peat S. 1622 also in the record. 


(The bill follows:) 
(8. 1622, 88th Cong., lat seas.] 


A BILL To prevent certain discriminatory practices by persons engaged In businesses 
affecting commerce 


Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That whenever a person engaged in any 
business affecting commerce refuses or denies to any other person, or withholds 
from another, equal treatment in the facilities, services, or accommodations af: 
forded by one in such business on the ground of race, religion, color, or national 
origin of such other person, the Attorney General may institute for the United 
States, or In the name of the United States, a civil action or other proper pro- 
ceeding for preventive rellef, including an application for a permanent or tem- 
porary injunction, restraining order, or other order. In any proceeding here- 
under the United States shall be liable for costs the same as a private person. 

Szo. 2 (a) When used in this Act, the term “business affecting commerce” in- 
cludes those engaged in transporting goods in commerce, in selling goods or 
services in commerce, in purchasing goods in commerce for resale, in purchasing 
services in commerce, or in advertising in commerce or through the use of the 
mails or by radio or television. 

(b) The term “commerce” includes trade, traffic, commerce, transportation, or 
communication among the several States; or between any State or Common- 
wealth or possession of the United States or the District of Columbia any place 
outside thereof; or within the District of Columbia, the Commonwealth of 
Puerto Rico, or any possession of the United States; or between points In the 
same State but through any point outalde thereof. 


(ihe three admendents introduced by Senator Keating to the bill, 
S. 1782, appear on p. 6.) 
(Whereupon, at 12:45 p.m., the committee adjourned to reconvene 
at iene on Monday, July 8, 1963, in room 1202, New Senate Office 
uilding. . 
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MONDAY, JULY 8, 1063 


U.S. Senate, 
ComMItrer on CoMMERCE, 
Washington, D.C. 


The committee reconvened at 10 a.m., in room 1202, New Senate 
Office Building, the Honorable Warren G. Magnuson, chairman of the 
committee, presiding. 

The Ciratraan. The committec will come to order. 

This morning we are pleased to have with us the Head of the Civil 
Rights Division, Assistant Attorney General Burke Marshall. 

n addition to his prepared statement, I hope the witness will go on 
and discuss, if he wishes, some other phase of this problem, the recent 
demonstrations, what further ones can be expected, and the Justice 
Department’s role in these events, which has been considerable, and 
how this bill, 1732, could be helpful in these situations. 

We will bo glad to hear from you at this time, Mr. Marshall. 


STATEMENT OF BURKE MARSHALL, ASSISTANT ATTORNEY GEN- 
ERAL, OIVIL RIGHTS DIVISION, DEPARTMENT OF JUSTICE 


Mr. Marsuany. Mr. Chairman, I appreciate this opportunity to 
appear before the committee to testify in support of S. 1732, a bill 
to prohibit discrimination and segregation in places of public 
accommodation. 

Discrimination in education, in employment, and in other phases of 
American life is morally wrong and it has now and has had very serious 
economic consequences. Yet our experience duting the last few years 
rnd particularly during the last few weeks has demonstrated that no 
problem is of greater immediate importance than discrimination in 

laces of public accommodation. That is why this portion of the 
resident’s civil rights program is essential. 

The establishments covered by S. 1732 are in business to serve the 
pubis This is their purpose and their livelihood. Yet countless mem- 
vers of the public—citizens of this cotintry eae equdlity of treat- 
ment by our Constitution—daily suffer the humiliation of being denied 
service for no reason other than the color of their skin. Nor is this 
discrimination sporadic or incidental, but, where it exists, for thé most 
part, it is systematized and complete. It¢ is not directed against cer- 
tain Negroes as individuals; all Negroes are totally excluded from 
virtually every restaurant, from every hotel, from every lunch counter 
in the entire area, 

Events of recent weeks and months have underscored the intensity 
with which millions of our citizens resent this treatment. Beginning 
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in 1960, when the first lunch counter sit-ins occurred in North Caro- 
lina, the protest movement against discrimination has spread to many 
cities in many States. 

The following is just a partial list of localities in which demonstra- 
tions protesting this kind of discrimination and other kinds have 
occurred: 

Birmingham and Gadsden, Ala.; Sacramento, Calif.; Stamford 
Conn.: Daytona Beach, St. Augustine, Tampa, Palm Beach, and 
Tallahassee, Fla.; Wash‘ugton, D.C.; Atlanta, Albany, Columbus, and 
Savannah, Ga.; Chicago, Ill.; Marion, Ind.; Des Moines, Iowa; 
Kansas City, Kans.; Baton Rouge, La.: Baltimore and_Cambridge, 
Md.; Jackson, Clarksdale, and Biloxi, Miss.; St. Louis, Mo.; Eng e- 
wood, N.J.: Philadelphia Pa.; Buffalo, N.Y.: Durham, Chapel Hill, 

, Fayetteville, New Bern, Greensboro Williamston, Raleigh, and Lex- 
ington, N.C; Chattanooga, and Nashville, Tenn.; Charleston and 
Beaufort, S.C.; San Antonio, Tex.; Danville, Va.; Detroit and Grosse 
Pointe, Mich. Denver, Colo.; Oklahoma City, Okla.; and Beloit, Wis. 

_ Some of these protests involved grievances other than the denial of 
service by a place of public accommodation, but in many others, dis- 
crimination in such places was a major target and for obvious reasons. 

A traveler secking a place to sleep or to eat who is turned away by 
one establishment after another solely because of his color understand- 
ably becomes exasperated. So is a Negro who is invited to purchase 
goods in a department store but is rejected when he seeks to sit down 
fora sandwich ora soft drink.. 

There are some who have said that these problems can be solved by 
means of persuasion and mediation. We have attempted this ap- 
proach, with some success, but we also recognize its limitations. Per- 
suasion will not. solve the problem in a locality where all establish- 
ments but one want to desegregate, but, cannot do so for fear of giving 
n competitive advantage, in increased white trade, to the owe ex- 
ception. It cannot solve the problem in a locality where feelings of 
racial supremacy are so ingrained that voluntary action is impossible. 

Thus, tho need for legislation is plain. Equally plain, it seems to 
me. is the authority of Congress to enact such Iegislation. In my 
judgment, such authority exists by virtue of the commerce clause, 
the 18th amendment, and tho 14th amendment. For the reasons the 
Attorney General developed in detail last week, it is our view that, 
while the Supreme Court might well ultimately uphold a public ac- 
commodations statute based on the Civil War amendments, this is by 
no means & certainty. I shall not repeat the reasons which have led 
us to that conclusion. But I do wish to discuss additional aspects 
of the commerce clause basis for the bill and the reasons for our belief 
that legislation enacted pursuant to that clauso would be clearly 
constitutional. 

Let me dispel at the outset a possible misconception concerning the 
scope of S. 1732. We donot propose to ate the businesses covered 
merely because they are engaged in some phase of interstate commerce. 
Discrimination by the establishments covered in the bill should be pro- 
hibited because it is that discrimination itself which adversely affects 
interstate commerce. 

Section 2 of the bill describes in detail the effect of racial discrimi- 
nation on national commerce. Discrimination burdens Negro inter- 
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state travelers and thereby inhibits interstate travel. It artificial 
restricts the market available for interstate goods and services. It 
leads to the withholding of ap oty ty botentie customers for such 
goods and services, It inhibits the holding of conventions and meet- 
ings in segregated cities. It interferes with businesses that wish to 
obtain the services of persons who do not choose to subject themselves 
to segregation and discrimination. And it restricts business enter- 
prises in their choice of location for offices and plants, thus preventing 
the most effective allocation of national resources. 

Clearly, all of these are burdens on interstate commerce and they 
may therefore bo dealt with by the Congress. . 

nother question which has been raised concerns the propriety of 
con ional regulations of 8 business activity where the regulation 
would affect both interstate and intrastate commerce. As long ago as 
1911, however, in Southern Railway Co. v. United States (222 U.S. 20), 
the dupreme Court held that the congressional power to regulate inter- 
state commerce is not to be defeated or diminished merely because 
as a result of such remuation intrastate commerce was also being regu- 
lated. This was made explicit in the celebrated Shreveport Rate case 
(Houston; East & West Texas Ry. Co. v. United States, 234 U.S, 842 
and in United States v. Darby (812 U.S. 100) in which the Supreme 
Court said that Congress may regulate intrastate transactions which— 
are 8o commingled with, or related to, Interstate commerce that all must be 
regulated if the Interstate commerce Is to be effectively controlled. 

There is, of course, no means for determining precisely whether a 
person is or is not an interstate traveler. Many travelers move by auto- 
mobile and do not carry tickets or other means of identifying them- 
selves as interstate travelers. And the courts have established that 
to require a N to prove that he is an interstate traveler while not 
imposing a similar requirement on others is in itself a prohibited form 
of discrimination (Baldwin v. Morgan, 287 F. 2d 750 (C.A, 5)). 

Acting upon similar general principles, the Supreme Court has 
many times sustained the exercise of con ional power to regulate 
intrastate activities whore they have an impact upon interstate com- 
merece, In United Mine Workers v. Coronado Co. (259 U.S. 844 
(1922) ), the Court said that if— 
certain recurring practices, though not really a part of interstate commerce, 
(are) Hkely to obstruct, restrain, or burden !t, (Congress) has the power to 
subject them to national supervision and restraint. 

This rule has been applied to the regulation of such diverse objects 
as wheat grown for home consumption (Wickard v. FiJburn, 317 U.S. 
111) ; intrastate milk production (United States v. Wrightwood Dairy, 
315 U.S. 110) ; and wage rates for employees pend biped lumber 
a intended for interstate shipment (United States vy. Darby, 
312 U.S. oy. No reason. is apparent why it should not also be appli- 
cablo to establishments practicing racial discrimination, 

, The bill before this committee is based on sound constitutional prin- 
a It constitutes vitally needed legislation. It would remedy 
what patently is an injustice and it would do so by the normal proc- 
esses of law. [urge itsenactment. 

Thank you, Mr, Chairman. 

(Discussion off the record.) 

The Curran. On the record. 
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I am going to have to leave for a very important engagement at the 
White House. I am going to turn the mecting over to the Senator 
from South Carolina. 

Senator Trursonp. Since the Senator from South Carolina may 
have more questions than the average Senator, I will call on the other 
Senators first. I regret many of the Senators have other engage- 
ments and I don’t wish to delay them. 

Senator Lausche? 

Senator Lauscne. Will you restate your present position with the 
Government, please? 

Mr, MarsiAtn. I am Assistant Attotney General, Senator, in charge 
of the Civil Rights Division in the Department of Justice 

Senator Lauscne. You are of the opinion that this bill is constitu- 
tional in all respects under either the 13th amendment, the 14th amend- 
ment, or the commerce clause. Is that correct? 

Mr. Marsiats. That.is correct, Senator. 

Senator Lauscue. Have you studied the decision of 1883? 

Mr. Marsiuati. Yes, Senator. 

Senator Lauscue. Could you tell me what constitutional right the 
Court felt. was violated of the person cabo | a place of entertain- 
ment and restaurant when the Congress passed the act of 1875 making 
obligatory the rendition of service and the sale of goods? ~ 

Mr. Marenaty. I don't believe the Court held that any constitutional 
rights of the proprietors of business establishments were being vio- 
lated. The Court held the Congress was without power to enact 
that statute and the statute was therefore unenforcible and invalid. 
But. IT don't recall that the Court held that any constitutional rights 
would have been infringed by it, if it had been within the power of 

ongress toenact the statute. E 

Senator Lauvscut. Tho Court. did hold it was not. within the power 
of Congress to compel a proprietor to render services or sell goods 
under the f4th amendment of the Constitution. 

Mr. Marsirans. That is correct, Senator. 

Senator Lavscur. Now, then, you are of the belief that the Court 
by imptication did not declare that there were constitutional rights 
violated when the Congress passed a law making mandatory the sale 
of goods and the rendition of services? 

Mr. Marsiatt. That is correct, Senator. I do not believe the 
Court impliedly held that. 

Senator Lavecne. Well, it. said that the patrons did not have the 
right to that service: didn’t it? 

Mr. Marsiavy. That is right, Senator. 

Senator Lavuscur. So when it said the patrons did not have the 
right. to that service, didn't it by implication state that the proprietor, 
under the Constitution, could not be compelled to sell the product or 
render the services? 

Mr. Maraitant.. Senator, tho Court certainly held that. in its view 
Congress did not have the power under the 13th or 14th amendment 
to compel tho proprietors to render service to Negroes. They cer- 
tainly held that, Senator. 

Senator Lauscur. Now, then, T want (o explore at this time whether 
you know of any other Iaw on the statute books of the United States 
which gives a right to a citizen to call upon the Attorney General 
of the United States to institute legal proceedings for him, except 
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the one involved in this bill or such other civil rights bills as we 
might havet 

{r, Marswati. Well, Senator, I think that a great many statutes 
are administered to some extent in that way. For example, the anti- 
trust laws are administered a bit from complaints from individ- 
uals who feel that they have been hurt by something they think was 
an antitrust violation by another company. The Antitrust Division 
of the Department of Justice has always worked that way. The 
Federal Trade Commission has always worked that way. So I think 
there are laws that are administered to somo degreo in thnt way. 
But I don't know of any offhand which has written into it the require- 
ment of this kind of a written complaint to the Attorney General from 
individuals, 

Senator Lauscne. That is, do you think that the antitrust violation 
mien have some semblance to what is intended in this bill? 

tr. Marsiartyt. Well, Senator, I don’t mean to imply they are 
losame. I say thoy often originate with a compel from a private 
citizen, But of course the suit that is brought by the United States 
is to protect and vindicate the interests of tho United States, not 
just the interests of the privatecitizen. 

Senator Lausciuie, Do you know whether or not, when the Kennedy- 
Ives bill and the Kennedy-Ervin bill, the Inbor bills, were before the 
Congress it. was suggested that there be included in those bills a 
provision giving the right to an offended member of a labor union 
to call upon the Attorney General to institute proceedings against 
the officials of the labor union to procure rights? 

Mr. Marsiuacu. Senator, I am not acquainted with the history of 
that bills no. 

Senator Lavsons. Would you concede this is at least a novel ap- 
proach of having the Attorney General called upon to institute pro- 
ceedings for the procurement of privato rights? 
Mr, Marsiats, Senator, the matters that are covered by this bill, 
tho substance of the legislation, is not just a question of private rights. 
The economy of this Nation as a whole, and other interests that are 
national interests, are hurt by the cumulative practices that are sought 
to be prohibited by the bill. So it is not just a question of vindicating 
private rights and giving the Attorney Genera the power to initiate 
action to compel compliance with tho substantive provisions of the 
act, I would not. accept, Senator, the premise of your question. 

Senator Lauscis. Well, do you think it will create a precedent 
under which, in various other subjects, requests will bo made to require 
tho Attorney General of the United States to institute Cel Di ooees 
ings which normally, under our system, have to be instituted by the 
aggrioved individual 

fr. Mfarsirats. Well, Senator, I think that Congress could enact 4 
bill that was limited to giving private individuals the right tosua I 
think that Con could do that. I think, as I say, that the problem 
that tho bill deals with——- 

Senator Lauscur You haven't answered my question. My ques- 
tion is do you think it will create a_precodent under which subse- 
quently, in other fields, similar provisions will bo added f 

Mr. Maraiars. I don't sce why it should, Senator; no. 

Senator Lavscur. All I wanted was an answer, 
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Now getting down to the commerce clause—do you have a copy of 
the bill in front of yout 

Mr. Mfarsiact. sir. a 

Senator Lauscue. Turn to pags 5 of the bill, if you will. I am 
reading section 3: 

All persons shall be entitled, without discrimination or segregation on account 
of race, color, religion, or national origin, to the full and equal enjoyment of the 
goods, services, facilities, privileges, advantages, and accommodations of the fol- 
lowing public establishments, 

And now specifically (1): 

Any hote}, motel, or other public place engaged in furnishing lodging to tran- 
sient guests, including guests from other States or traveling in interstate com- 
merece. 

Under this language that I just read, “other public place engaged 
in furnishing lodging,” don’t you cover the whole field of operations 
in which rooms are given out for lodging, whether it be a mctel, hotel, 
a roominghouse or any other accommodation for sleeping purposes 
and lodging? 

Mr. Marsuauy. No, Senator. 

yenator Lavecus, Will you explain why you think it doesn’t cover 
a 

Mr. Marsiann. Because in addition to the requirement that the 
place be public, which I think excludes some roominghouses, there is 
also the requirement that the lodging be furnished to transient guests. 

Senator Lauscne. That is a roominghouse that holds itself out to 
the public, holds itself out both to transients and to domestic cus- 
tomers. Wouldn’t that mean that every place that. holds itself open to 
accept either transients or domestics, would be covered ? 

r. MarsiaLy. Yes, Senator. 

Senator Lauscne. And didn’t the Attorney General last week say 
that under paragraph (1) he would not have to be a transient from 
another State but could be a domestic transient? 

Mr, Marsuans. That is correct, Senator. 

Senator Lavsoir. Now you agree that the language in paragraph 

1) is supposed to be absolute and that there shall be no discretion in 
the court in determining whether that particular business affected 
interstate commerce? 

Mr. Marsirans. That is correct, Senator. It covers all places that 
are covered by the definition. 

Senator Lauscne. And it covers them without question. Per te 
they are deemed to be engaged in interstate commerce 

Mr, Marsuatt. No, Senator. I would be glad to explain that. 

Senator Lavacire. Go ahead and explain it. 

Mr. Marsitaut. Well, I think engaged in interstate commerce, Se 1- 
ator, is a term of art, in a constitutional sense. This statute covers 
establishments that may not be necessarily engaged in interstate con- 
merce because their activities affect interstate commerce cumulatively. 
So I think there js that difference. 

Senator Lavstuy. I concur with that. Now, then, you go to the 
places of entertainment: 


Any motlun pictdre house, theater, sport arena, stadium, exhibitton ball. or 
other place of amugement or entertainment. which customarily presenta motion 
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pictures, performing groups, athletic teams, exhibitions, and other sources of 
entertainment, which more in interstate commerce— 
these all would be absolutely covered; is that a fact? 

Mr. Marsuaniu. Yes, Senator. ; 

Senator Lavscue. Now we go to paragraph (3) and it reads: 


Any retail shop, department store, market, drugstore, gasoline station, or other 
public place— 


which would tover everything— 


which keeps goods for sale, any restaurant, lunchroom, lunch counter, soda 
fountain, or other public place engaged in selling food for consumption on the 
premises, and any other establishment where goods, services, facilities, priv- 
ileges, advantages, or accommodations are held out to the public for sale, use, 
rent, or hire. 

ig hi all places, doesn’t it, as I have read now from para- 

a 3 
ey r. MarsHALL. Senator, of course that is qualified. 

Senator Lauscne. Yes; but up until now it covers everything? 

Mr. Marsuart. That is right, Senator. 

Senator Lauscne. You can’t mention anything that is excluded 
until you get tothe conditions? 

Mr, Marsuaty. Of the kinds of establishments; that is correct. 

Senator Lauscne, Then you would answer that paragraph (3), 
in the absence of conditions, covers everything? 

Mr. MARSHALL. Every business named, Senator. 

Senator Lauscne. Now you get to the conditions and there are 
four of them. I will read Roman numeral . (i): 

The goods, services, facilities, privileges, advantages, or accommodations 
offered by any such place or establishment are provided to a substantial degree 
to interstaté travelers. 

What is your definition of “substantial degree?” 

Mr. Marsuats. More than minimal, Senator. 

Senator Lauscue. More than minimal? 

Mr. Marsuaty. Yes, sir. 

Senator Lauscne. Can you reconcile the meaning of “substantial” 
harmoniously with the description more than minima 

Mr. Marsiate. Well, Senator— 

Senator Lauscne. When you say “substantial,” can it be said that 
substantial means more than minimal ? 

Mr. Marsirarn., Yes, Senator. 

Senator Lauscne. Doesn’t the word “substantial” ordinarily con- 
note essence, the full body, the base? 

Mr. Marsiratn. Senator, I believe this about the use of that word 
in the statute: I think that it is a word that has a legal background 
from other statutes and from constitutional decisions of the Supreme 
Court and that those decisions taken as a- group, make the word 
“substantial” mean more than minimal, not insignificant. Something 
of what sort. Iam seeking a definition. 

Senator Laveciuz, I have Webster’s Dictionary here and the wort 
“substantial” is defined: 


1. Of, pertaining to, or having substance; not seeming or Imagioary; not 
Hiusive; real; true. Having substance or body. 
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It. ismy understanding that the Latin base of substance is sub, under, 
and stance, standing on a foundation. “Strong, stout, solid; firm.” 

Your definition, however, is more than minimal. What does mini- 
mal mean according to your understanding? 

Mr. MarsuauL. An ‘insignificant amount. Senator, or sporadic or 
incidental sales. 

Senator Lavuscnue. Insignificant? I will tnke a look and see what 
they say in here about that word. 

Minimal: 


Constituting a minimum ; hence, lowest or least attainable, 


You say it is insignificant. Now can you reconcile more than 
minimal, meaning insignificant, with substantial, which means the 
body, the base, the strength? Can you reconcile the two? 

Mr. Marsiraiy. Yes, Senator. 

Senator Lavscue. Will you do it, please? 

Mr. Marsiay. I think that by more than minimal or not insignifi- 
cant, we mean something that is substantial; something, for example, 
which if done by a whole lot of businesses taken together, has a sub- 
stantial impact on interstate commerce. Now I think that is true 
of the activities that are proscribed by this bill. Taken together, 
without. question they have a substantial impact on interstate 
commerce. 

Senator Lavscne, Well, Tam not trying to have you accept my 
views. I am merely trying to learn the meaning of these terms. 
The public should then understand that if this bill is passed, the word 
“substantial,” which is used in three of the subparagraphs constituting 
the conditions, would mean that all proprietary places open to the 
public would be covered if they did more than a minimum of interstate 
business? 

Mr. Marsiats. Thatis correct, sir, ° 

Senator Lavscur. I think that isall Ihave, Mr. Chairman. 

Senator Moxroney (presiding). Senator Morton? 

Senator Morton. Thank you. Mr. Marshall, would you, for the 
benefit of the committee, briefly describe the procedures and procedural 
steps involved in requesting and obtaining civil action for relief under 
section 5 of the bill? 

For example, would there be preliminary hearings and notice to the 
other party, right of appeal and so forth? 

Mr. Mansuatc. Well, Senator, are you referring to paragraph (ce) 
of section 5? 

Senator Morton. Well, it is the whole section, Civil Action for 
Preventive Relief. I am just wondering what the procedures were. 

Mr. Marsianr. Well, there are two procedures, Senator. One is 
that the person aggrieved can bring a suit himself Azali the estab- 
lishment which he claims refuses to serve persons because of their 
race, And if ho does that, then of course, it is his own litigation. 

It proceeds in court, Federal court, under the rules of civil pro- 
cedure, like any other lawsuit. Now, if he does not do that himself, 
but instead files a complaint with the Attorney General, then the 
Attorney General has first to makea determination whether the person 
whoa made the complaint is or is not able to initiate a suit on his 
own. And secondly, if he determines the person who made the com- 
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plaint is not able to bring a suit on his own, whether the purposes of 
the act will be materially furthered by the filing of an action by 
the Attorney General. 

‘That second provision, Senator, is meant to avoid having the 
Attorney General thrust into situations which are really not important 
enought to warrant using the time and effort of Department. lawyers. 

If the Attorney General makes those two determinations in a par- 
ticular case, then he will normally refer the matter to the Community 
Relations Service, which is provided for in the bill. That service will 
attempt, by taking it up with the establishment or the establishments 
concerned, to get the matter safely resolved by voluntary action. 

And, if it is unable to do that and if there is no adequate procedure 
under State law, then the Department of Justice would bring a suit 
and that would go through the courts ina normal fashion. 

Senator Morton. In a case under this bill that comes before the 
court, would the burden of proof be on the defendant to prove he 
does not discriminate? 

Mr. Marsiaut. No; I don't think so. I think the burden of proof 
would still be on the plaintiff. Now, as in the cases which we file 
under the 1957 act on voting, wo have a burden of proving that the 
registration official denies people the right to register because of their 
race. And that means we have a heavy burden of proof, really, to 
show that there is a pattern of exclusion on account of race. 

So, I would think it doesn’t shift the burden of proof. 

Senator Morron. On page 5 of tho bill, section 3(a) (1), what does 
transient guest mean? How long does a person have to stay or live 
ina hotel or rooming house to cease being a transient guest ? 

Mr. Marsitaun. f think Senator, I wouldn't be able to cover all 
possiblo situations with a definition of it, but I think places generally 
either furnish rooms or apartments to permanent residents or they 
hold themselves out to neople that come for maybe a week at a time 
or maybe in the case of a summer establishment, for the summer. 

But I think that in almost. every case you could tell the difference 
between a place that rents from month to month with the intention 
of the people that rent from it of staying there and a place that caters 
to people that move in and out. 

Senator Morton. What effect, if any, do you think the passage of 
this bill would have on the 30 States that now have antidiscrimination 
statutes? Does this imply that State authorities are not enforcing 
the law in these 30 States? 

Mr. Marsuatr. No, Senator. I don’t think it would have any effect. 
Tt would put tho Federal Government, perhaps, into the position of 
cooperation with them. 

Senator Morton. On page 4, subsection (h) : 

The discriminatory practices described above are in all cases encouraged, 
fostered, or tolerated in some degree by the governmental authority of the 
States in which they occur, which lIlcense or protect the business Involved by 
mete of laws and ordinances and the activities of thelr executive and judicial 
0 6 

Don’t you think this language might be regarded as rather severe 
indictment of the Government and law enforcement officials in many 
of our States? 

Mr. Marsirann. No, Senator. I think the words are “encourmge, 
foster, tolerate.” 
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Senator Morton (reading) : 

Discriminatory practices described above are In all cases, encouraged, fostered, 
or tolerated in some degree by governmental authorities in the States In which 
they occur. 

Mr, MarsiAup. Senator, I think there is no question about that. 

Senator Morton. Thank you. 

Senator Monroney. Senator Thurmond t 

Senator Trurmonp. Mr, Chairman, I have a good many questions 
and I am willing to wait until the others finish. 

Senator Monroney. Senator Scott? 

Senator Scorr. Thank you, Senator Thurmond. I will be brief. 
Mr. Marshall, going back to your statement on page 2, listing a partial 
list of localities in which demonstrations have occurred, can you give 
me the period of time covered by these demonstrations beginning with 
Birmingham and ending with Beloit? 

Mr. Mfarsnaty. These demonstrations, Senator, have all taken place 
within the last 60 days. 

Senator Scorr. Were there similar demonstrations which occurred 
earlier, elsowhere in the United States or in any of these same places? 

Mr. MArsuatt. Yes, Senator; there have been, but the frequency 
and heat and tempo throughout the country has stepped up to a 
ia a ta degree, since the middle of May. 

nator Scorr. Some of these lunch counter demonstrations, for 
example, in some American cities go back 2 years or more, don’t thoy ? 

Mr. Marsnaty. Yes, Senator; they go back about 3 years, although 
I have noted that there were some sit-in’s in 1871, I believe in Louis- 
ville, Ky. 

Senator Svorr. Senator Morton was a very young man at that 
time. Then, I go back to your first page of your statement where 
you state: 

No problem is of a greater immediate importance than discrimination in 
places of public accommodation. 

I pe with your statement, but I call your attention to the fact 
that legislation has been suggested by mo and by other Senators 
in oy to such matters as the old title 3, FEPC, and other ap- 
pee es, which were designed to meet the causes which lead to these 
‘lunch counter demonstrations, sit-in’s and other evidences of dis- 
crimination. 

Up to a week or two before this bill was sent up, some Senators, 
including myself, wore being told by representatives of the Justice 
Department, that you were in Birmingham—I would say this occurred 
about a month before the bill was sent up—it was not believed that 
title 3 or any other legislation was necessary at that time because 
they counted on your powers of persuasion, and the powers of per- 
suasion of other members of the Department. 

My question is, If this has been going on a long time, and they 
counted on your powers of asion up until shortly before intro- 
ducing the bill, why then do you say that no other problem is of 

ter immediate importance, when you might as truly have said 
that2 yearsago? 

Mr. Marsuats. Senator, I don’t think that it was as true 2 years 
ago. I think that the need for curing this problem goes back a 
very long way. But the demonstrations themselves did not, 2 years 
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ago, have anywhere near the widespread character or support that 
they have had in the past few weeks. 

Senator Scort. If this law had been on the books while you were in 
Birmingham, could you have made use of it and, if so, how and under 
what circumstances would you have been able to use it? 

Mr. Marsuyauy. Yes, Senator; we could have. In fact, if it had 
been on the books at that time the demonstrations would not have had 
totake placein Birmingham. The problem in Birmingham, the prob- 
lem in all of the cities where demonstrations are concerned with this 
kind of discrimination, is that there is no legal remedy at the moment. 
There wasn’t any then. 

There was no action that the Government could take, there was really 
no action that individuals could take to bring about a desegregation of 
public facilities in Birmingham. The only way that it could be done 
at that time was by voluntary action by the businessmen of Birming- 
ham. And they agreed, finally, to take that voluntary action and 
that ended the demonstrations, . 

But, there was no legal remedy. That is why the matter was in the 
streets, that is why this legislation is so urgently needed if this coun- 
try is going to escape that kind of method of trying to resolve this 
matter and get rid of thisinjustice, 

Senator Scorr. What I am seeking is just what you have brought 
out. If this law had been in effect, as you state, the demonstrations 
would not have occurred in Birmingham; and yet while the demonstra- 
tions were occurring in Birmingham, nearly a month before this leg- 
islation was sent up, the Deputy Attorney General advised a number 
of Senators that the law was not needed, and they were relying on 
your powers of persuasion. 

¥ don’t want son to have to comment on what someone else in the 
Department said. I just wanted to establish if in your opinion had 
this law been on the books at tho time of all of these demonstrations 
cited here, many of them would have been avoided. 

Is that not so ; 

Mr. Marsyany. Yes, Senator; I think we are in agreement on the 
urgency of the need for the law. 

enator Scorr. I find no fault with the merits of the bill in this 
questioning. I would simply question why the phrase appears that 
there is no problem of greater immediate importance than discrimina- 
tion in places of public accommodation, with the implication that the 
problem had just arisen, when as you say the problem has been with 
us ane 1873. And that is a fact, isn’t itt We have always had this 
pro 6m, * e ry 2 @ 

Mr. Marsuaty. Yes, Senator; and it is not only in this area, but 

there are other areas in which Congress needs to legislate. 
' Senator Scorr. So, this is of immediate importance, but it was also 
of immediate importance in 1961, wouldn't that be true, and 1962? 

Mr, MarsHatu. And 1960, Senator. 

Senator Scorr. And 1962, too. 

Mr. Marsuaty. And 1959, Senator. 

Senator Soorr. 19481 

Mr. Marsiay. As you say, Senator, really since 1871. 

Senator Scorr. But pou have no objection to my saying 1948 or 1938, 
have you, Mr. Marshall? 

Mr. Marsiacy. No, Senator. 
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Senator Scorr. Thatisall. Thank you. 

Senator Monroney. Senator Prouty? 

Senator Prouty. tiank you, Mr. Chairman. 

Mr. Marshall, on page 3 of your statement you say persuasion will 
not solve the problem in a locality where all establishments but one 
want to desegregate, but cannot do so for fear of giving a competitive 
ndvantage, and so forth. Now, has that been your experience that 
generally all business establishments wish to desegregate except for 
perhaps one or two! 

Mr. Marsuats. Senator, it is our experience, in discussing this 
with businessmen, over the past month and a half, in a large number 
of meetings, at the White House and with the Attorney General and 
businessmen, that in overwhelming numbers they want to get this 
problem behind them and that the reason that they don’t do it volun- 
tarily is because they are all fearful that they will have to move 
theniselves alone, that someone else will lag back and it will result in 
loss of business to them, or they won’t have the support of the rest of 
the business community or the support of the leadership in a city in 
which they do business. 

But I think the overwhelming sentiment among the businessmen 
with whom we have discussed this—fairly overwhelming—is that they 
want to get it behind them, are seeking a way to get it behind them and 
it is largely a question of everyone moving at once, more than any 
other single thing. 

Senator Proury. Now, you have had an opportunity, I am sure, 
to discuss this overall problem with Negro leaders in some of these 
communities, as well as with leaders of the white groups. Do you 
feel that. there is a tendency or a desire on the part of both to avoid 
extremes, to find a common ground or approach which will work out 
eventually to the advantage of both groups? 

Mr. Marsiratt. Among the Negro and white leaders? 

Senator Prouty. I mean among the people that you contacted who 
were not. forced to take a public position. 

Mr. Marsirany. Yes, I think that is true of a very large number of 
people, Senator. 

Senator Provry. That sometimes the statements made for public 
consumption by both groups take a more extreme position, or reflect 
© more extreme postition than actually existed? 

Mr. Marsirane. Yes, Senator. I think that the necessity of dealing 
with these problems in public, while they are undergoing negotiation, 
is one great problem and it prevents an accommodation on both sides. 

Senator Prouty. By the standards you have set forth in your state- 
ment, is there any form of commerce which does not have an impact or 
influence on interstate commerce, and which is outside of the scope 
of congressional power of regulation? 

Mr. Marstrane. Senator, I think Congress has the power under the 
commerce clause to deal with any practice, any commercial practice, 
which is engaged in any large numbers of businesses and which in a 
total sense affects the economy and interstate commerco. And I think 
that power, in dealing with that kind of a problem, gives Congress 
*ho power to deal, to regulate very small businessses. 

Senator Prouty, In effect the answer to my question then is “No”? 
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Mr. Marsuate. Well, Senator, I think there has to be a substantive 
problem that Congress is dealing with. I don’t think Congress can 
use the power of the commerce clause to deal with a problem that. has 
nothing to do with commerce as such, that. is it can’t use the power of 
the commerce clause to deal with something totally unrelated to 
commercial realities of our national economy. ; 

Senator Proury. Thank you, Mr. Chairman, that is all. ; 

Senator Monroney. I don’t believe this has been discussed this 
morning. 

On anes 9 of tho bill, paragraph 5(e) provides that, in any case, 
where a complaint. received by the Attorney General, including a 
caso within the scope of subsection (da), the Attorney General shall, 
before instituting an action: 

Uthize the service of any Federal agency or instrumentality which may be 
avallable to attempt to secure compliance with section 4 by voluntary procedures 
if in hls Judgment such procedures nre likely to be effective in the circumstances. 

We have all read that there are in this bill certain powers that would 
give a cloak of authority to various Federal_agencies to withhold 
service or to withhold benefits enacted by the Congress for education 
or for health purposes or ot herwise. 

Could you give the committee the benefit of your thinking about 
what agencies the Department contemplates utilizing to implement 
this subsection ? 

Mr. Marsisany. Well, in this subsection, Senator, the only agency 
I think that is contemplated is the Community Relations Service, 
which is set up under another bill that is before another committee. 
i don’t think the language of this is intended to imply anything 
else. 

Senator Monroney. Is there anything in S. 1782 which would 
legalize the withholding of distribution of Federal funds or benefits 
for education or for health or otherwise, where there was noncom- 
inte in a State or in a community with the abolishing of segra- 
gation 

Mr. Marsuat.. No, Senator, not in this bill, 

Senator Monroney. This cloaks no one with any such power within 
the Federal Government? 

Mr. Marsitaup. No, sir, 

Senator Monroney, Is it in any of the other bills? 

Mr. Marsiary. Itis in the bill that was introduced, I think S. 17381, 
which is Senator Mansfield’s bill, entitled —— 

Senator Monroney. This is the omnibus bill which includes this 
section as one of its parts; is that right? 

Mr. MARSHALL. Bhat is right. 

Senator Monroney. Thorefore that portion of S. 1731 must be before 
a UE is that correct ? 

Mr. Marsitate. I believe that is correct. 

Senator Monroney. But it is in that bill which will be considered 
as part of the big package? 

Mr. Marsitare. That is right, Senator. But that is unrelated to 
this section of this bill and it is also unrelated to the agency, the 
Federal agency that is contemplated to be used ; 

Senator Monroney. If this is all this does, I think it is a very 
proper step to (ry to utilize voluntary procedures or conciliation 
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before there is court action, because the Attorney General and his staff 
are going to be pretty busy, I suspect, should this title of the bill pass. 
ou stated that the Department of Justice would not prosecute cases 
of small importance. It is the Department’s intention to prosecute 
only class actions involving a large number of aggrieved persons? 

Mr. Marsiat. Well, Senator, the language of the bill is what will 
materially further the purposes of the act. Now the purposes of the 
act are to eliminate this discrimination that has an adverse effect on 
the economy of the country. 

It. may be in some particular case, because of the circumstances in 
the community, that a discrimination by a small establishment will 
create such a situation that that community is damaged and the State 
in which the community is located is damaged and then the Attroney 
General will take action despite the fact that originally just a few 
people were involved. 

But in general, Senator, I would agree with what you said. 

Senator Monroney. In other words, the Attorney General said Jast 
week there was no moral justification for allowing small businesses to 
discriminate, when large businesses are prohibited from doing so. 
But as a matter of trying to effectuate the maximum Gesegreantion, 
the Justice Department intends to deal with those which affect large 
numbers at this time; is that correct? That is, unless there is some 
specific instance where it seems advisable to eliminate bias or dis- 
crimination in some particular place. 

Mr. Marsnat.. That would be correct, Senator. 

I think there will not. be a large amount of litigation under this 
bill myself. I think it will be complied with. 

Senator Monroney. In your statement you give the impression to 
me at least. that the withholding of services to any potential customer, 
in almost any way, by stores, does have an effect on interstate commerce 
and as these build up to an important thing, in their totality, that any- 
one engaging in those practices, whether he serves one or a thousand 
people, becomes subject to this act. Is that correct? 

_ Mr. Marsnanv. That is correct, sir. 

Senator Monroney. In other words, have we moved, then, from our 
concept of interstate commerce, that a merchant. or an entrepreneur 
in the saloon business, say, or in the amusement business or anything 
else, can choose by the scope of his operation whether he can remain 
under State law only and not be subject to interstate action? 

I refer to the fact that while this puts n small eating place, perhaps, 
or a small motel under interstate commerce, our giant utilities. if they 
choose to operate solely within the State of New ork, or the State of 
California, with their huge populations, would be exempted from the 
interstate commerce enforcement of power regulations and matters 
of that kind. 

Mr. Marsiatu. Yes, Senator. 

Senator Monroney. In other words, if they get a pound of ham- 
burger meat, they can be in interstate commerce, but they can buy 
hundreds of millions of kilowatt-hours from interstate cistributors, 
and so long as their distribution is intrastate, they are strictly regu- 
lated by the local State utility body f 

Mr. Marsiaty. Yes, Senator. That is correct. But there are a 
couple of comments I would like to make. 
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Senator Monroney. I wish you would make them, because what 
troubles me is that this bill ignores the clear cutoff which we have 
observed historically in our interpretation of the commerce clause, 
that a person can remain within State laws if he chooses to tailor his 
operation in such a way that he doesn’t cross State lines. 

Mr. Marsuauty. Yes. I don’t believe, Senator, that this is any 
ooh ce of principle under the commerce clause. 

he Attorney General went into this somewhat last week. Under 
the minimum wage law now a great many establishments are regulated 
by Federal law that are much smaller than the utilities that you are 
s ene OF: All of these restaurants that are affected by this are also 
affected by the oleomargarine statute, the National Labor Relations 
Act, the Taft-Hartley Act, and Landrum-Griffin Act. 

All of the matters that regulate the dealing between employers and 
employees affect a great oa | small businesses. And there are cases 
that hold those acts applicable to companies that are engaged solely 
in intrastate commerce, uss the practice that Congress had to deal 
with could not be dealt with simply by regulating companies that are 
engaged in interstate commerce in a constitutional sense if the practice 
as a whole affects interstate commerce throughout the Nation. 

So, Senator, I agree with what you say. I think it is not a de- 
parture. I think it is an established power of Commerce for many, 
many years. Some of these acts go back for a great many years. 
That is one comment. 

The other comment about the utility regulation is that of course 
this was not a matter of constitutional restriction, but simply a matter 
of congressional choice. Congress has the power under the com- 
meres clause, and it is up to Congress to decide however it wants 
to exercise that power. 

Senator Monroney. In the act of 1883, however, the Court could 
have found the Congress had the right, under the commerce clause, 
to pass this act, could it not? 

fr. Marsyaut. Well, Congress didn’t act under the commerce 
clause on those statutes, Senator. I think there is a question—— 

Senator Monroney. It was under the 14th amendment. 

Mr. Marsiat. Yes. 

Senator Monroney. But even though the Congress mentioned the 
14th amendment, could not the Court have said had they acted under 
the commerce clause, these poner would have been available to the 
Con to achieve that end 

Mr. Marsuaty. Yes. Well, the Court at least did not in my judg- 
ment say the contrary, Senator. In fact, there is language in tho 
opinion that suagoste that they did think there was some power under 
the commerce clause in Congress. But I think it would have been 
very unusual for the Supreme Court to rely on a power of Congress 
that. Congress itself did not choose to rely on. 

And in that connection, I think the question came up last week 
whether or not the Attorney General of the United States at the time 
did urge the commerce clause on the Court. So I had the briefs 
looked up and I’m informed that. the briefs do not contain any reliance 
on the commerce clause. 

Senator Monroney. Do you agree with the Attorney General that 
today the courts might, with the passage of time, be more impressed 


220 CIVIL RIGHTS-—PUBLIC ACCOMMODATIONS 


by the powers of the 14th amendment than they were back in those 
distant days? 

Mr, Marsianu. Yes; I do, Senator. 

Senator Monroney. There is a bill, of course, pending that does 
specifically seek to prevent bias and discrimination under the 14th 
amendment, which I believe was introduced by Senator Cooper or 
Senator Dodd. Whatis Noes feeling on that? 

_ Mr. Marsirany. Well, Senator, of course, if I could make this pre- 
liminary comment, this bill, S. 1732, also relics on the 14th amendment, 
as well as the commerce clause, so it is not the reliance on one to 
the exclusion of the other. : 

Senator Monroney. We haven’t had much testimony yet on the 
14th amendment, as I recall. It has always been the great power 
of the commerce clause. Many of us, I think, are disturbed that this 
will set 2 precedent which could ultimately result in the Federal Gov- 
ernment licensing all types of business by making the commerce 
clause apply to matters far removed from bias or discrimination. If 
reliance were placed on the 14th amendment, it would be aimed strictly 
at bins and discrimination and would not enlarge upon the vast powers 
that would affect other types of commerce and change our whole pat- 
tern of State regulation for intrastate business contrary to the true 
concept of goods moving in interstate commerce. 

Mr. Marsyary, Well, of course, Senator, I don’t agree that this 
bill would change any concepts of the commerce clause that haven’t 
been fully developed by the courts in the past. 

Senator Monroney. I said many of us fear. I certainly well realize 
the attitude of the Attorney General and Justice Department on that. 

Mr. Marsnaut. Yes, Senator. I think the important thing is to 
deal with the substantive problems, the substantive evil, that is caus- 
ing a great deal of turmoil, and is permitting to continue a system 
of injustice and racial intolerance in the country. I think the prob- 
lem is to deal with that substantive evil, and if it can be dealt with 
under the 14th amendment, I think that would be fine. The difficulty, 
Senator, seemed to everyone in the Administration at the time that 
these matters were being considered is that in a bill that is based 
solely on the 14th amendment, you are faced squarely with ths deci- 
sion of the Supreme Court which was an 8-to-1 decision, say- 
ing that the Congress did not have the power to enact such a bill 
under the 14th amendment. And I think to press for a bill that 
relies solely on the 14th amendment, under those conditions, is to 1m- 
pose a very heavy burden on Congress, in asking Congress to deal 
with the problem. So that is my comment about the d-Cooper 
bill and my comment about relying on the 14th amendment, to the 
exclusion of anything else. ! 

Senator Mowroney. Since it is bias and prejudice you are trying to 
wipe out, rather than to expand the concept of interstate commerce, 
has there been any discussion within the Administration about clean- 
ing up or am iidying or clarifying the 14th amendment, through 
enacting a constitutional amendment by the various State legislatures! 

Mr. Marsiaty. Senator, I think that this problem is very urgent 
for the country. I think that the Congress has the power to deal 
with it now, without any constitutional amendments. And I think . 

“Congress should do so. 
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Senator Monronry. Do you have in your studies—and I am sure. 
you have—cases that you could submit to the committee as to whether 
the scope and extent of the commerce clause has been determined 
by the Supreme Court to have been exceeded in the objectives the Con- 
gress sought to apply in various types of legislation? 

Mr. Marsnars. Yes, Senator. 

Senator Monroney, You gave us those that have stood up. I was 
asking, because I am suro in your research you have run into certain 
cases that have found Congress exceeded its scope of authority in 
stretching tho interstate commerce clause beyond that which the 
Court felt was justified. 

Mr. Marsuaty. We will deal with that. We are preparing for the 
uso of the committee a rather full memorandum on the commerce 
clauso and the powers of Con under the commerce clause and 
I will see the memorandums include specifically a discussion of those 
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clarification, is ide position of the Department of Justice that a vote 
for FEPC in a sepa bill would be jn-aécord with the President’s 
position and a vote for yas & rider to other legislation would 
not be in accord with the President’s position ? 

Mr. Marsuaty. Senator, I couldn’t answer that question. The 
FEPC legislation is, I think, before another committee of the Senate. 
The Secretary of Labor will testify on it, and he. would be in a much 
better position to answer that. It is complicated with procedures in, 
me Senate that I am not fully informed on. So I just can’t answer 
tnat. : . 

Senator Scorr. Mr. Marshall, you see the dilemma which it poses 
for Members of Congress, because if we rely upon the President's 
position, that he favors FEPC legislation; and if we were to support 
an amendment to that effect, it would be helpful to know whether the 
President views such amendment as in support of his position or not 
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in support of his position, and would you make every effort to find 
out from the co General what the answer to the question will 
be as a guide to Members of Congress with regard to the position of 
the President ? 

Mr. Marsuanyu. Yes, I will, Senator. 

Senator Scorr. The other question is, following what the Senator 
from Oklahoma has said, in asking for new legislation, as a matter of 
policy, in the Department, do you consider yourself bound not to in- 
duce new legislation where there has been a Supreme Court decision 
some time in the past contra your position on such legislation? 

Mr. Mansuauti. Well, I think that’s—I think the direct answer to 
that, Senator, is that there is no policy that I know of in the Depart- 
ment. of Justice one way or the other on that. I think—I don’t know 
of any case in which the Department has advocated legislation under 
conditions where there is a Supreme Court decision saying Congress 
didn’t have the power to enact it. 

Senator Scorr. In other words, you don’t accept as static decisions 
by the Supreme Court in the 1880's ns necessarily preventing you from 
offering and presenting legislation or bills, merely because the Su- 
preme Court. some 60 or 80 years ago took a position contrary to that 
which you think the Government should now take? 

Mr. Marsnary. No, Senator, not as precluding us. I think that it 
adds a very heavy burden to the bill. 

Senator Scorr. I am not arguing for the 14th amendment position. 
I am trying to determine whether or not this is a precedent, because 
it could be important in other matters. I am not concerned here, 
because I am giad this committee has jurisdiction over this bill. 

Thank you very much. 

Senator Monroney. Senator Thurmond. 

a oer THours0NnpD. I will yield to the distinguished Senator from 
10. 

Senator Lauscur. In your experience in the post he occupy, have 
you found that many labor unions in the country bar the minority 
groups from becoming members? 

Mr. Manrsnatr. I think that is a serious problem, yes, Senator. 

Senator Lauscne. Now then, do you know whether in any of the 
bills submitted by the Administration there are provisions declaring 
it to be a wrong to bar such minority individuals from membership 
and granting the offended person the power to call upon the Attorney 
General to bring action against the labor union leaders for their bar- 
ring, let us say, colored people from membership? 

Mr. Marsuatu. There is no provision like that; no. 

Senator Lauscne. Why isn’t there? Why has not that been in- 
cluded in any of the bills, 1f it is a great wrong? 

Mr. Marsuaty. The President said in his message that he renewed 
his support for pending Federal fair employment practices legisla- 
tion applicable to both employers and unions. 

Senator Lauscne. That is true. But there is no language in an 
of the bills submitted by the administration that will legally and ef- 
fectively try to cope with that problem. 

Mr. Marsrary. Well, Senator, in the omnibus bill there is a pro- 
vision for a employment opportunity. 

Senator Lauscne. Cain the offended person call upon the Attorney 
General to bring action to compel admittance of such workers? 
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Mr. Marsuatu. No, Senator, it does not. 

Senator Lauscue. Would you favor such an amendment? 

Mr. Marsuatyu. Senator, 1 think there is a question whether the 
Department of Justice, rather than a Commission on Fair Employ- 
ment Practices or the existing Commission on Equal Employment Op- 
portunity headed by the Vice President, is the proper vehicle. 

Senator Lauscne. I may point out to you that while I was Governor 
J carried on an intense fight trying to persuade labor leaders to admit 
Negroes and the barrier was almost insuperable. I think if we are 
going to cover every proprietor under this law, then labor leaders 
ought to be covered as well. 

hank you. 

Senator Monroney. Senator Thurmond. 

Senator Txur«onp. I will be pleased to yield to the distinguished 
Senator from Michigan. ‘ 

Senator Hart. I wonder if the Senator from South Carolina would 
permit the Senator from Vermont to ask two brief questions? 

Senator Tuursonp. I will be glad to, Senator. 

‘Senator Proury. Thank you. 

Mr. Marshall, when the Attorney General was before the commit- 
tee, I suggested that, or he declared that the Supreme Court in Civil 
Rights Cases did not determine the validity of the commerce clause. 
I assume you hold that same opinion from what you said this 
morning ¢ 

Mr. error Yes, sir. 

Senator Prouty. I would also like to call to your attention a quote 
from the then Attorney General, who said this: 

Inns are provided for accommodation of travelers, for those passing from 
place to place. They are essential instrumentalities of commerce. 

Now, didn’t the Attorney General raise that question before the 
Supreme Court ? . 

Mr. Marsnanu. Senator, I have not read the briefs submitted to the 
Supreme Court myself, but I am informed that the briefs submitted 
by the Department. of Justice on behalf of the United States in that 
case did not rely on the commerce clause at all. 

Senator Provry. They certainly made reference to it. 

Mr, Marsuai. Well, Senator, I accept what you say, but may I 
ask you, Senator, where is that quotation from? 

Senator Provry. It came out of the third page of the brief. 

Mr. Marsa. Senator, I will have to look at it then. 

Senator Proury. I appreciate that. That is all I have. Thank 

ou. 
J Senator Monronry. Senator Thurmond. 

Senator Trursmonp. I would be pleased to yield to the distin- 
guished Senator from Michigan. 

Senator Hart. Thank you, Senator. 

Thank you, Mr. Marshall. Speaking as one member of the com- 
mittee, for this statement this morning. I apologize for not being here 
when you madeit, but I have had an opportunity to read it. 

Just one point, and it is one which you may not be able to develop 
in a setting such as this, but we are talking about what the Supreme 
Court may or may not do if presented with a fact situation and a 
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statute simifar to the one that was presented in the 1883 Cd? Rights 
Cases. 

Could you express any reaction to the question? Would the Court 
overrule the decision or would the Court distinguish it? 

Mr. Manstians. | would hesitate to predict that, Senator. T (hink 
the case cod be distinguished in some sense. That is, T think the 
situation in the country is different, the degree to which States ave 
engaged in regulation of these businesses is different. I don't. think 
it could be distinguished in the sense that there is something different 
between the statutes as such, that ts the statutes unquestionably are 
designed to get. at precisely the same problem. 

In fact, 1732 goes beyond the 1875 statute, which was dechired 
unconstitutional in the Crvil Rights Cases. But I think that the move- 
ment of history and the movement of State power, during the inter- 
voning years, and the fact. that in many places these practices have been 
required or encouraged, not only tolerated, but required or encouraged 
by State officials and State laws and local officials and local ordinances, 
would make a great deal of difference. 

Senator Harr. Mr. Marshall, the Court would have to find, if we 
pee it with a statute based on-the 14th amendment, that some- 
1ow the action prohibited was a State action. Assume the case of a 
business licensed by either State or some other level of government. Is 
it possible that an opinion, finding that action prohibited in the con- 
templated statute and finding it to be State action, might then be a 
rrecedent to find that any licensed business activity is the instrumental- 
ity of the State? 

Mr. Marsratx. I think it certainly is possible, yes, Senator. 

Senator Harr. Would this not be a very serious consideration which 
ue act as a deterrent on the Court in its willingness to find it was 
in fact State action ? | 

Mr. Marsuats. Yes, it would, Senator. I think it would be very 
serious because, of course, if the Court did proceed under the 1ith 
amendment and hold that, because of the licensing of an establishment 
anything the establishment did was State action for the purpose of 
tho 14th amendment, it might have a very, very far-reaching effect on 
what business establishments could and could not do. 

Senator Harr. There seems to be some sentiment which supports 
the 14th amendment approach, because it is a more restrained, a less 
encompassing reach of power. 

It is altogether possible it could in the long run have a vastly greater 
offect and significance on the regulation of Government and business. 
Is this not true? 

Mr. Marsitant. That is correct, Senator, As an example, we are 
talking about racial discrimination, but the 14th amendment. protects 
a great many other rights, such as the right of free speech. The State 
acting as a State cannot prevent freespeech. It can control or regulate 
~ it, but it can’t prevent it. Soa question that would arise would be the 
right of someone to make a speech in a department store. 

Senator Harr. This is just. one of several such examples. 

Mr. Marsianr. One of several, yes, Senator. I suppose that there 
are many others that might affect a business and conduct of a business. 

Senator Harr. A last question, My. Marshall. 

Some weeks ago, Mr. Marshall, I introduced a bill based on the 
commerce clause which is S. 1622, seeking to require public accom- 
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modution to be made equally available to all. I think the Depart- 
ment has not expressed an opinion with respect to S. 1622, but is it 
reasonable to assume, since tho bill which we are now discussing, to 
which wo are directing our principal attention is S. 1782, and was sub- 
mitted by the administration, that this in effect contitutes a sug- 
gestion that S$. 1732 is a preferablo a proach to S. 1622? 

Mr. Marsuauu. Well, [think S, 79 is somewhat more explicit, so I 
think there are differences, Senator, that wo think make it more 
effective. 

Senator Tarr. Thank you very much, 

I thank the Senator from South Carolina. 

Senator Monronpy, Senator Thurmond? 

Senator Tuvresonp, ‘Thank you, Mr. Chairman. 

Mr. Marshall, when did you enter the Department of Justice? 

Mr. Marsitaty. It was, FE believe, in February of 1961. In any 
event, If was in the winter of 1961, February or March. I can’t re- 
member the date, Senator. 

Senator THurMonp, Wicit did you do prior to that? 

Mr. Manrsuan.. [owas a practicing lawyer in a law firm here in 
Washington, private practice. 

Sonator Tiurmonp. Are youn Harvard graduate? 

Mr. Manrsuaus. No, Senator. 

Senator ‘FirurmMoxp. How in the world did you over get in there? 
Did you become the Chief of the Civil Rights Division immediately 
upon going there, or later become the Chief of that Division? 

Mr. Marsnaup, 1 became the Chief of the Division, Senator, after 
the Senate confirmed the nomination of the President. So there was 
uv period of time when IT was in the Department, but was not a Chief 
of the Division. 

Senator Tnurmonp. Who did you succeed as Chiof? 

Mr. Marsuann. A man named Harold Tyler, who is now on the 
Federal bench for the Southeastern District of New York. 

Senator Trurmonp. Is this civil rights position a stepping stone? 

Mr. Marsianrn. No, Senator. 

Senator Trunmonp, Are you aspiring to be 9 Federal judge? 

Mr. Marsiani. No, Senator. 

Senator Tuurmonp. Are you interested in the rights of all of the 
citizens? 

Mr. Marsiraui. Yes, Senator. 

Senator Trurswonp. White citizens, red Indians-—— 

Mr. Marana. Yes. 

Senator 'Pirurmonp. Brown or yollow-skinned people; all people? 

Mr, Mansirann. Yes. 

Senator Trurmonp. You are interested in the civil rights of all 
people? 

Mr. Marsiauu. Yes, Senator. 

Senator Tirumonp. Do you keep on the lookout to see that these 
rights are protected as much as you can? 

Mr. Marsuary. Yes, Senator. 

Senator Tiruraonp. Well, if you learned that any one class of 
people were being placed above another, and their rights affected, you 
would take some action, [ presume, regardless of their color? 

Mr. Marsnann. Yes, Senator. 
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Of course, we can only act if we have some legal authority to act. 
But the answer to that is “Yes.” 

._ Senator THuritonn. If any one agency of the Government at- 
teinpted to employ people of any one race, white people, for instance, 
or any other racé, you would take steps to correct such discrimination, 
woul you, as Chief of the Civil Rights Division? 
~ Mr. Marsrars.. Senator, my duties don’t involve employment poli- 
cies'at all, except within my Division. There is 2 Presidential Execu- 
tive order that prohibits any part of the executive branch from hiring 
or not hiring someone because of his race or color. 

Senator THursronp. Who would enforce that ? 

Mr. Marsnaty. That is supervised by the President’s Committee on 
Equal Employment Cppor wily, but 1s enforced by the heads of the 
various agencies of the executive branch. 

Senator Tuurxonp. Well, you are representing the legal branch 
and if it had to goto court, vould that fall in your category ? 

Mr. Marsiaty. Senator, I don’t believe there is any aspect—I do 
not believe there is any aspect of the enforcement of that order which 
would involve my direct responsibilities. If there was a lawsuit over 
it, because of a civil service act or something like that, I think it would 
be handled by the Civil Division of the Department of Justice. 

Senator Trursonp. If it is a discrimination of a civil right on the 

art of a citizen, whether he is black or white, would that fall in your 
jurisdiction if it went to court! 

Mr, MarsHauu. Senator, my jurisdiction is confined to enforcing 
certain statutes that Congress has enacted, and I don’t know what 

-statute would be involved in the case that you put to me. Perhaps if 
you could be more explicit—— 

Senator Tuuraronp. I will give you a specific example, and let me see 
if this would fall in your jurisdiction. This is an article from a news- 
paper in San Antonio, Tex., an Associated Press article, which says— 

‘San Antonio news columnist Paul Thompson, Friday quoted the district man- 
ager of the U.S. Social Security Office as telling the employees to fill vacancies 
with nothing but Negroes. In his column Thompson quoted the district man- 
ager, John D. Palmer, as telling 80 Social Security workers, at a staff meeting 
Monday, that most other Federal agencies got virtually the same orders last 
mouth and have put them in effect. 

Would that fall in your category, to see that the civil rights of those 
people are not discriminated against? Are you going to protect the 
mae of the white people, too, or just the Negroes ? 

r. MarsHALL. Senator, we are interested in the protection of the 
rights of all people—~- 
enator THurMOND. Are you interested -— 

Mr. Marsuat. So there is no question about that, Senator. I do 
not have any direct authority that deals with the employment policies 
of the U.S. Government. I do not know anything about that column. 
I aueen the accuracy of the facts stated, but [ don't. know anything 
about it. 

But it would not, in any event, fall within my official duties. 

Senator THunstonp. ‘Assuming this man, John D. Palmer, is telling 

‘the truth—he is the district manager of the social security out ‘ere, 
it seems. Aren’t-you, as Chief of the Civil Rights Division, respon- 
sible to see that the civil rights of peop!e are protected ¢ 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 227 


Mr. Marsuauu. Senater, I’m responsible for enforcing certain 
statutes. If there is any problem there, it would involve, I guess, the 
civil service regulations, which are under the Civil Service Commis- 
sion, and not under the Department of Justice at all. 

Senator Tuursonp. Well, can the Civil Service Commission dis- 
regard the civil rights of employees in Government and can you ignore 
that if they do? <Aren’t your duties broad enough, as Chief of the 
Civil Rights Division in the Department of Justice, when a matter 
comes to your attention that discrimination is being practiced, to take 
some steps about it? 

ie Manrsuann. Senator, I would be glad to find out the facts on 
that. 

Senator ‘Tirormonp. I’m asking you, though, if you have that au- 
thority and if there is esyonaiu ty upon you to do that, if discrimi- 
nation exists and it is called to your attention ? 

Mr. Marsyauu. Senator, I’m opposed to discrimination based on 
race, no matter what race is involved. 

Senator Trurmwonp. You haven’t answered the question. I don’t 
want to interrupt you, but you haven’t answered the question. Would 
you answer the question # 

Mr. Marsyaty. Yes, Senator. The answer to your question is that 
I do not have authority to take action wherever there is discrimination 
based on race; no. 

Senator T1rurmMonb. Then where do you have authority ? 

Mr, MarsyAaui. Where Congress has enacted a statute that gives me 
authority, Senator. 

Senator THurwonp. Isn’t there a statute on the employment of peo- 
ple? Why would you have authority, if we should enact this statute, 
to enforce it, if you don’t have the authority to enforce statutes al- 
ready on the book pertaining to civil rights? 

Mr. Marsuauu. Senator, S. 1732, if enacted, would explicitly give 
the Attorney General certain duties and responsibilities for enforcing 
the statutes. Congress hasn’t enacted any statute that gives the At- 
torney General specific duties with respect to the kind of thing you 
are talking about. “oe 

Senator Txurmonp. Isn’t the Attorney General the Attorney Gen- 
eral for all of the departments of the Government? 

Mr. Marsuauu. Fle is the Attorney General of the United States. 

Senator Trursonp. Exactly, and doesn’t that cover all agencies of 
the Government ? 

Mr. MarsHau.. Senator, each agency of the Government has its own 
general counsel, its own legal staff, and the Attorney General doesn’t 
run the departments of the Government; no. 

Senator Truratonp. But he is the Attorney General of the United 
States, for enforcement of the laws. 

Mr. Marsuaun. That is correct, Senator. 

Senator THurmonp. And if a matter is called to his attention, that 
discrimination exists, isn’t there a duty upon him to investigate the 
matter and take such action as may be required, as the chief law en- 
forcement officer of the United States? 

Mr. Marsuatu. Senator, only if the discrimination involves a viola- 
tion of somo statute that the Attorney Genera! has responsibility for 
enforcing. | | 


Uh...2al 
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Senator Tnursonp. Is there a violation of statute for one class of 
people to be discriminated against in favor of others in the Govern- 
ment? Isthata violation of a statute? 

Mr. MarsnaAtn. It might be under some circumstances, yes. 

Senator Trursonp. qa the Chiof of the Civil Rights Division, don’t 
you know whether it is or not’ Aren’t you interested in people’s civil 
rights generally? Iamployees of the Governmant ? 

My. Marsirann. Senator, I do not. know of any statute that involves 
discrimination against employees of the Government as a general 
maiter. Now there are lots of statutes that deal with employment 
policies of the Federal Government. It is contrary to the employment 
policies of the Federal Government to discriminate in employment or 
promotion on the grounds of race and that is either hiring because of 
race or refusing to hire because of race. So there is no question about. 
that, Senator. 

Senator THourmonn. And you don’t think there is any obligation 
upon the Justice glean and the Civil Rights Division, even 
though it is called to the attention of the Justice Department. that dis- 
crimination exists in the employment of people, to look into the matter 


at all? 
Mr. Marsuan. Senator, I would be glad to look into that particular 


' matter, 


Senator Tirurstonp, That is not what I asked you. Tf you will 
answer the question I asked you-— 

Mr. Marswan.. Senator, it is not the responsibility of the Depart- 
ment of Justice to enforce the employment policies of the U.S. Govern- 
ment, so the answer to that is “No.” 

Senator Trursmonp. Even though discrimination is called to the 
attention of the Justice Department, there is no obligation on the Jus- 
tice A aN a want to get this clear now—there is no obligation 
on the Justice Department and none oni the Civil Rights Division, to 
take any steps whatever, even though discrimination is called to the 
attention of the Justice Department 

Mr, Marsnatn. No, Senator; that is not correct. 

May I tell you what our practice is, Senator ? 

ceo Tuursonp. I will be pleased to have you say anything else 
you wish. 

Mr. Marsrrany. When a matter of discrimination in Government 
employment is called to my attention, or to the attention of the Attor- 
ney General, it is referred to the Committee on Equal Hmployment 
Opportunity which is headed by the Vice President, and they have a 
procedure for investigating the complaints and finding out whether 
discrimination did or did not in fact occur and then taking action 
upon it. Sothat.is the practice. 

Senator Tnurmonn. Unless the law places a specific responsibility 
upon the Attorney General to protect. the civil rights of people who 
are engaged in working for the Government, it would have to be done 
by the agency of the Government concerned and their attorneys and 
the Attorney General bears no responsibility ? 

Mr. Marsitaut.. That is correct, Senator. 

Senator THurmwonp. All right. 

Now this article goes on to say: 

Thompson said as a result of the directive, the San Antonlo Social Security 
office already has hired its first Negro employee. He said Palmer interviewed 
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cight other Negroes and will place them in jobs following a routine check of their 
backgrounds. 

The newspaper columnist also quoted Percy Mimms, manager of 
the Veterans’ Aciniiieteation office, as saying the was directed to put 
oxtra emphasis on hiring Negroes, though not necessarily to the exclu- 
sion of whites. Mimms was reported as saying of the four persons who 
will be filling vacancies in his office in the near future, three will be’ 
Negroes. 

almer was quoted by Thompson as telling his staff that the orders 
to hire only Negroes were verbal orders from Washington and were 
not in the form of a written directive. 

Did your office issue any such verbal orders? 

Mr. Afanstrats.. No, Senator. 

Senator ‘Tuurmonp. Do you know what. agency of the Government 
issued those verbal orders to hire only Negroes ¢ 
ae Manrsiaun. Senator, I don’t know that any such orders were 
issued. 

Senator Trursonp. Well, I’m asking you, assuming this article is 
true, this man Percy Mimms is the manager of the Veterans’ Adminis- 
tration, and unless this Associated Press wire has misquoted him, you 
heard what I read to you, what agency would direct him to hire only 
Negroes? 

Mr. Marsnant, Senntor, I don’t believe any agency gave out such 
a direction. 

Senator Trurmonp. I’m not asking you what. you believe. I’m ask- 
ing you what agency would give such orders? 

r. Marsrany. Senator, if it is a Veterans’ Administration office, 
then any instructions about employment would come from the Vet- 
erans’ Administration. 

Senator ‘Trursonp. Veterans’ Administration. So that would be 
the office to whom we should make the inquiry as to whether they gave 
verbal orders to hire only Negroes # 

Mr. Marsuanr. Yes, Senator; as I said, I would be glad to find out. 

Senator Trursonp. Well, I can find out. I can make an effort 
to find out. 

Now T want to ask you this: Although these two instances of the 
Social Security and the Veterans’ Administration that I just quoted 
to you appear to have discriminated against people other than Negores, 
there is no responsibility on the Justice Department and none on you 
as Chief of the Civil Rights Division to protect the civil rights of those 
individuals who are being discriminated against? 

Mr. Marsuan.. Senator, I don’t like to say there is no responsibilit 
because I would take it up, any allegation of discrimination, I would 
assume the responsibility of secing that it got to the appropriate place. 
And I would be glad to do that with this allegation. 

Senator Tuurmonp. This article goes on tosay: 

Palmer was also quoted os telling his employees that there would be no non- 
sense or slipups in finding Negroes for vacancies arising and if they could not 
be found, Washington would send trained personnel to San Antonio for the 
purpose of finding a sufficiency of trained Negroes. 

Do you have any further comment on it? 

Mr. Marsuaut. Senator, I think it is very desirable that Negro 
citizens of the United States know they are welcome in the Federal 
Government. 
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Senator Trurmonp. Well, they have learned that, haven’t they? 
Do you think there is any doubt of their knowing that? 
r. Marsuaty, I think there may be some doubt—— 

Senator THurmonp. Didn’t the the Federal Government send 
agents or representatives to the Negro colleges, including South Car- 
olina and other places, to tell the Negroes about vacancies in Govern- 
ment and encourage them to come in? d 
_ Mr. Marsiaru. I hope so, Senator. I don’t know for a fact, but I 

ope so. 

Renato TsiormMonp. Well, you hope they also sent them to the white 
colleges, too? 

Mr. Marswatu. Yes, Senator; I know they did. 

Senator Tnursronp. How is that? 

Mr. Marsan. Yes, Senator. 

Senator Tnurmonb. But none went to the white colleges, did they ¢ 

Mr. Marsiany. Senator, I think the Federal Government sends 
representatives to all colleges continuously, white and Negro. 

enator Tuurmonp. Now, the authority which you claim as the base 
for this proposed legislation is the Interstate Commerce Clause of the 
Constitution. Is that correct? 

Mr. Marsuary. Yes, Senator. But also the Civil War amendments, 
the 18th and 14th amendments. 

Senator Tuurmonp. Well, the 18th and 14th amendments were con- 
sidered in the 1883 decision and the law that was passed then was 
thrown out, was it not? 

Mr. Marsuauu. That is correct, Senator. 

Senator Trrorsonp. And you still are basing it on the 13th and 14th 
amendments, sige de a similar Iaw was declared unconstitutional. 

Mr. Marsyatu. That is correct. 

Senator Triursonp. You feel that the Court today then would take 
a different position. 

Mr. Marsiauu. I think the situation is different today, Senator. 
And that might effect the decision of the Court on the constitutionality. 

Senator Trursonp. Ifow is the situation any different today, that 
would change the effect of construing the Constitution? Is the Con- 
stitution not modern enough? Do you fee] it is outdated? 

Mr. Marsnatu. No, Senator. 

Senator Tuurwonp. How would that effect the interpretation of the 
Constitution f 

Mr. Marswaiy. Well, because it is modern enough and it is not out- 
dated and it deals with the facts of our present life and our present 
national existence, as well as it dealt with the facts as they existed in 
1883. I think the facts are different now. The Constitution isa viable 
document and the Court could properly consider the changes in na- 
tional life that havo occurred since then. In addition, the changes in 
the concept of “State action,” and the greater involvement in the regu- 
Intion of theso enterprises of States and local governments over the 
intervening years may bear on the constitutionality of the legislation. 

Senator Trrunstonp, You feal the Constitution is flexible, and where 
the Supreme Court held an act similar to the one now being proposed 
uno pet tucions) in 1888, today they would hold such an act consti- 
‘tutional. : ? : 

: Mr. Marsiarn. I believe that the Court might do that, yes, sir. 
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Senator Trursronp. Even though the Constitution has not been 
amended. 

Mr. Marsuaru. Senator, the Constitution hasn’t been amended but 
the country has changed great] and moved ahead and is different. 

Senator Tuunsonp. Therefore, the Constitution should be con- 
strued differently ? a ; 

Mr. Marsnauu. No, Senator. . 

Senator Tirursronp. Then just what do you mean when you say the 
country haschanged? The Constitution hasn’t changed. | 

Mr. Marsiaty. No, the Constitution has not changed, Senator, but 
the country has changed, the degree to which the States senulate and 
control businesses, the degree to which these business establishments 
that wo are concerned with in this bill are regulated and controlled and 
affected by their States and communities and official attitudes of their 
Siates and communities has changed. 

Senator Trursronp. The Constitution is the same as it has beon,. 
though, isn’t it, just like the bill? 

Mr. Marsiaru. Yes, sir. 

Senator Tuurmonp. And in fact, there are two ways to change it, 
and they are both set out in the Constitution and if you want to get 
through sore legislation here, why don't you first attempt to amend 
the Constitution and then base your legislation on the Constitution as 
amended, instead of hoping the Supreme Court will reverse the inter- 
pretation of the Constitution. 7 

Mr. Mars1atu, Senator, that isn’t what we are doing. 

Senator Tuurmonp. Now, this constitutional provision that you are 
basing these laws on reads this way— . 
to regulate commerce with foreign nations and among the several States and 
with the Indian tribes. ; 

That is all there is in the Constitution on the interstate commerce 
clause, isn’t there? | 

Mr. Marsuaty. That is correct. 

Senator THurwonp. That is everything in the Constitution on the 
commerce clause and narrowing it down, you take away foreign na- 
tions and Indian tribes, it reads “to regulate commerce among the 
several States.” That isall it says, isn’t it? | 

Mr. Marsnary. Yes, sir. . 

Senator Trurstonp. Wasn’t that intended to regulate goods from 
the time they leave one State until they arrived in the next State and 
not intended to regulate what happened to those goods after they got 
into that State? 

Mr. Marsuaty. No, Senator. I don’t agree with that. | 

Senator THurwonp. Just how, exactly, would the 18th amendment 
give ony constitutional basis for this act? It deals with slavery, does 
it no | 

Mr. Marsuatu. Yes, it does. 

‘Senator THurmMonD. Would you explain it? am 

Mr. MarsHaty. The 18th amendment abolished slavery and it also 
gave Congress the power to ennct appropriate legislation:to achieve 
the purpose of the amendment. Now, the Supreme Court, in the Civil 
Rights Cases, in the majority opinion, said they believed that that 
gave Congress the power, not only to enact legislation against the in- 
stitution of slavery itself, as such, but against tho badges, the rernain- 
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ing badges left. over from the previous condition of servitude. One of 
the badges, one of the remnants of the institution of slavery, based on 
race in this country, was the denial of access to these places covered 
by this bill. So that is why I think the 13th amendment positively 
gives the Congress power to move in this area. 

Senator THursonp. At that time, the 1883 statute on civil rights 
was taken to the Supreme Court, the 13th and 14th amendments both 
had been adopted. 

Mr. Marsyatu, That is correct.. 

Senator Tirorsconp. And the Supreme Court held that a law, simi- 
lar to the one aa gh now, was unconstitutional and the 18th and 
14th amendments did not apply. 

Mr, Marsraty. That is correct, Senater. 

Senator THurstonp. Now, Mr. Marshall, on page 1 of your state- 

ment you make the comment, beginning on the third line in the third 
paragraph— 
yet countless members of the public, citizens of this country, guaranteed equality 
of treatment by our Constitution and go forth. 
Now, the Attorney General testified before this committee that there 
was no constitutional right to serve in these amendments. It seems 
to me that this statement contradicts the Attorney General’s previous 
testimony. I would like you to elaborate on that. 

Mr. Marsrauu. Senator, I think the Attorney General testified that 
the question of the constitutional right of everyone to be accorded 
service is a question which is possibly raised by a number of cases in 
the Supreme Court, that are now pending before the pape Court, 
and not that absolutely there was no such constitutional right. But 
the statement didn’t mean to imply that this particwlar discrimination 
was covered by constitutional guarantee. 

Senator TuHursonp. Well, until the Supreme Court upholds the 
act that is pending under the present construction, there is no con- 
stitutional right for service in the establishments, as stated by the 
Attorney General, isthere? 

Mr. MarsHatu. That is right, Senator. 

Senator Txursonp. Then, isn’t your legislation premature? 
Shouldn’t you wait and see what the Supreme Court does? 

Mr. Marsuany. I don’t think so, Senator. I think whatever the 
Supreme Court does, there is a need for legislation on this problem, 
so that this country can get this form of discrimination behind it. 1 
think that is the wish and the will of most of the citizens of the coun- 
try end I think it is the will and wish of most of the businessmen that 
are affected by this. | 

Senator THurmonp., Mr. Marshall, at the end of that paragraph, 
on page 1, you make this statement— 
it is not directed against certain Negroes as individuals, All Negroes are totally 
excluded from every restaurant, from every hotel, from every lunch counter in 
the entire area. ; 

Then, on the next page of your statement you cite a partial list of 
localities in which demonstrations have occurred. 

Mr. Marsuaty. Yes, Senator. 

Senator Tuursonp. Included in this list are such towns and cities 
as Sacramento, Calif.; Stanford, Conn.; Chicago, Ill.; Des Moines, 
Towa; Philadelphia, Pa.; Detroit, Mich.; and Beloit, Wisc. Now, in 
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all these areas are all Negroes totally excluded from every restaurant, 
hotel, and lunch counter? 

Mr. Marsyaun. No, Senator. 

eer Tirursx0nb. Then, what did you mean by the statement you 
mude 

Mr. MarsiAnu. Senator, the list of demonstrators, the places in 
which demonstrations have taken place, is not confined to places where 
the demonstrations have been against this kind of discrimination in 
that locality. Some of the demonstrations in the cities that you have 
just read have been in sympathy with demonstrations in cities where 
that is true. For example, the demonstrations in Detroit, and to some 
extent the demonstrations in Washingion, were concerned with sym- 
pathy toward the protest movement in other places where the Negroes 
are excluded from the hotels, restaurants, and lunch counters of en- 
- tire communities, 

Senator Trursonp. Now, you say, in your statement, on page 1— 
nor is this discrimination sporadic or incidental, but where it exlIsts, it is sys- 
tematized and complete. 

Do you mean to say there is no discrimination in all of these places 
listed on page 2? 

Mr. Mansraty. No, Senator. 

Senator THursonp. Kansas City, for instance, Buffalo, N.Y., there 
is no discrimination in any of those places. 

Mr. Marsiatyu. No, there is, Senator. 

Senator THursonp. There is some discrimination. 

Mr. Marsnrars. Yes, but not necessarily this kind. There is racial 
discrimination in those places. I don’t say there is no discrimination. 

Senator THurmonp. Then what you say on page 1, where it exists, 
it is systematized and complete, so what. you are saying now is incon- 
sistent with your statement, isn’t it? 

Mr. Marsnatv. No, Senator. I am sorry if my statement is con- 
fusing. But the places listed on page 2 are not places necessaril 
which practice this kind of discrimination, They are places in which 
Be have had large-scale racial demonstrations in the past 45 or 60 
days. 

enator THursoNnD. You don’t mean to say all of those places you 
list here were merely out of sympathy? Some of them were certainly 
demonstrations to get what they felt were equal rights, were they not? 

Mr. Marsiaty. That is correct, Senator. 

Senator Tuurmonn. Then how do you make the statement, that 
where it exists, it issystematized and complete ? 

Mr. Marsyatn. Senator, I am sorry the statement is confusing. 

Senator Trurmonp. If the statement is in error, just say so. 

Mr, Marsianu. I am trying to explain. 

Senator THursonp. Anybody can make a mistake, 

Mr. Marsiatu. Senator, the places that are listed on page 2 are 
aie where large-scale racial demonstrations have occurred. Those 
demonstrations, I would categorize in three categories: Some of them 
have been directed mainly against the practice of discrimination in 
places of public accommodation, some of them have been in sympathy 
with those demonstrations and some of them have been directed to- 
ward other kinds of racial discrimination, particularly in employ- 
ment or in union membership. 
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Senator THursonp. Don’t you think that you should be a hittle 
more careful in the use of the words “all” and “totally” when you use 
them in this connection ? 

Mr. Marsyatt, Senator, I am attempting to explain what the state- 
ment means. Iamsorry if I didn’t clear it up. 

Senator THurstonp. Well, it seems your statement though is some- 
what similar to the bill. I will read from page 4 of the bill, para- 
graph (h): 

The discriminatory practices described above are in all cases encouraged, 
fostered, or tolerated in some degree by the governmental authorities of the 
States in which they occur, which license or protect the businesses involved by 
pete of laws and ordinances and the activities of their executive and judicial 
omcers. 

Mr. Marsyatu. Senator—— 

Senator Tuurmonp. Do you think that is a fair statement, to put in 
a law? To say in all cases—not in all cases in Buffalo, N.Y., is it? 
Not in all cases in Kansas City, Kans. ? 

Mr. Marswany. Senator, these practices do not exist as far as I know 
in Buffalo, N.Y., and I don't believe in Kansas City, Kans. 

Senator THurmonp. Well, they have had demonstrations there, 
haven't they, claiming they wanted equal rights? 
‘Mr, Marsnaty. Senator, the demonstrations in those cities were 

not directed at these practices in those cities. 

Senator THurmonp. Are you telling me in none of these places hi 
listed here were the demonstrations for anything but out of sympathy ? 

Mr. Marsnarz. No, Senator, in a number of the places they were 
because of these practices in those very places. 

Sg Tnurmonp. And that is the reason they had the demonstra- 
tions 

Mr. MarsHaty. Yes, Senator. 

Senator THurmonp. All right. Then how can you put in this law 
and how could you include in your statement “in all cases”? That is 
untrue, isn’tit? Isn’t that incorrect? 

Mr. Marsnauy. Senator, I don’t think I understand the question. 
In all cases, what ? 

Senator THurmonp (reading) : 

The discriminatory practices described above are in all cases encouraged, 
fostered, or tolerated— . 

And so forth. 

Mr. Marsuar1. Senator, with reference to the cities, which you 
asked about, Buffalo, N.Y., and Kansas City, Kans., as far as I know, 
these practices do not exist. Therefore, paragraph (h) is not appli- 
cable to them. 

Senator Taurmonp. Well I thought you just said a few moments ago 
that there was discrimination even in those places, some discrimina- 
tion. 

Mr. Marsuaty. Not this kind of discrimination, Senator. 

Senator ‘CuHurmonp. What kind do they have in Buffalo then and 
those places? | | | 

Mr. Marsuaty. Employment, and discrimination by Iabor unions. 

Senator THURSIOND. Wall, that is discrimination, isn’t it? 

Mr. MarsHauy. Yes it is, Senator. | 


CIVIL RIGHTS-——PUBLIC ACCOMMODATIONS 235 


Senator Tuurmowp. What is greater discrimination than if a man 
wants a job and can’t get it? 

Mr. Marsuatn. Excuse me, Senator. 

Senator T1iursonp. Is there any greater discrimination than that? 

Mv. MarsuHauu. No, that isa very serious problem. 

Senator THursxonp. Under these right-to-work laws in the States, 
where the unions cannot have closed shops, and the people havea right 
to apply for a job, the law should be amended and they would have 
to join a union and if they didn’t join the union they couldn’t get a 
job, could they ? 

Mr, Marsyaru. Senator, I am not much of an expert on right-to- 
work laws. . 

Senator THur«wonp. Aren’t you interested in people’s civil rights 
and labor unions? | 
, a MArsHALL. Senator, I am sorry, but I am not an expert in that 

eld. : : 

Senator Tuurmonp. What field are you an expert in within civil 
rights? You are the Chief of the Civil Rights Division in the De- 
partment of Justice. Y axe. 

Mr. MarsHaty. Thatisright,Senator, — > | 

Senator Taurmonp. Tell me now, what fields you are an expert in 
in civil rights that don’t cover the rights of laboring people. 

Mr. MarsHaty. Not under theright——- 

Senator Tuurstonp. It only covers the rights of Negroes. Is that 
your pee only? _— : . 

Mr. MarsHauy. No, Senator, that is not correct: | 

Sera THurMOND. Would you tell us then, what'is your field and 
speciaity . | 

Mr. Marsuay. Can I tell you the principal responsibilities that we 
have under existing statute? 

Senator THursonp. Would you cite us any case you have handled 
other than those for Negroes pertaining to civil rights? — ; 

Mr. MarsHauu. Senator, we have prosecuted a number of Ciwil 
Rights Cases involving police brutality where the victims were not 
Negroes at all. Those statutes have nothing to do with the race of the 
victim of brutality, and they are not administered with that in mind 
at all. There are a large number of complaints that are investigated, 
processed every year by the Civil Rights Division, and have been for 
many years under those statutes, sections 241 and 242, 

Senator Tuurmonp. All right. Tell us about any others. — 

Mr. MarsHAuu. Senator, the other statutes for which the Civil 
Rights Division has primary responsibility I would put in three cate- 
gories: one is the voting statutes which Congress enacted in 1957 and 
1960. Those are designed to give the Attorney General the responsi- 
bility for eliminating discrimination in registration of voters that is 
based upon race. Now—— yt Pe ecu i eee 

Senator Tuurmonp. That was mainly calculated to help the 
Negroes, was it? . . . th HO : 

Mr. Marsuau.. It was calculated to help any citizen who is de- 
prived of the right to vote because of his‘race. ’ Now our investigations 
under those sections show, Senator, that the major abuse in this area 
is the deprivation of the right to vote to Negroes in some States, on a 
county-by-county base. Now in addition to those statutes, which are 
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civil statutes, the Civil Rights Division enforces all of the statutes 
that deal with election frauds in Federal elections and corrupt prac- 
tices, Those statutes have nothing to do at all with race. And many 
of the investigations and actions that are taken under them have 
nothing whatsoever to do with race. 

Senator Tuursronn. Have you investigated in New York City with 
regard to the Puerto Ricans voting? 

.Mr. MarsHatu. We haven’t had any formal investigation, no sir; 
but Iam aware of the situation. 

Senator THursronp. You haven’t had any complaints? 

Mr. MarsxHatt, No, Senator. The problem in New York is not a 
problem of discrimination by registration officials who are, as far 
as I. know, happy.to register any one that wants to vote. The problem 
is the framework of statutes in New York, and I think they should be 
considered, ‘but that is primarily the responsibility of the State of 
New York. Now I think the Congress could act in that area, too, but 
they haven't, Congress hasn’t. acted to the degree that would give us 
anyresponsibilities, 5° = et 

Senator Tucraonp. What do you think Congress ought to do? 

Mr. Marsnary. I say I think Congress could act in that area also. 
Last year there was a bill that was proposed by the Department of 
Justice which weuld hhve made a sixth grade education in a school in 
Puerto Rico, in the language used in the schools of Puerto Rico, & base 
for registering. to yote. That would have dealt with the problem of 
Puerto Ricans. But Congress did not enact that statute. -. 

Senator Tuurmonp.. You don’t feel that the statute Congress passed 
to help Negroes:vote was sufficiently broad to cover Puerto Ricans? 

Mr. Marsnatu. No, Senator. I do not think that under the statutes 
enacted in 1957 and 1960, there is any, action that can be taken by the 
Department of Justice with respet to that situation. 

Senator Trursonp. Now, on page 3 of your statement you said 
that the Department of Justice has attempted by means of persuasion 
and mediation to solve these problems. . Haven’t you, at the same time, 
actually been Sycounnging the sit-ins and thereby, in many instances, 
encouraging a violation of the local trespassing laws ? 

Mr. Marsyaru. No, Senator, 

Senator Trursonp.>And you do not feel the actions that have been 
taken, and the words that have been used in such statements, to stop 
violence is to prepare civil rights laws. You don’t feel all of that 
is calculated to bring. about more sit-ins and violations of law with 
regard to local trespassing laws? 

-Mr. Marstrans: No, Senator. a 
Senator THur»uonp. Now on page 3 of your statement, you make 
note of the fact that voluntary integration will actually hurt the busi-~ 
ness of the place which decided to desegregate. If voluntary desegre- 
gation would hurt these businesses, then of course, involuntary de- 
segregation would also hurt their business: Since some places would 
not be covered by this law, wouldn’t it be more of a burden on interstate 
commerce than the present pituation f | a. 

Mr. Marsnata. Senator, there would not-be any significant estab- 
lishments that would:not be covered by this law, so, I don’t think that 
premise of your.question iscorrect. _ . SS re 
- Senator THurmonp. In other words, you think this law will-cover- 
most establishments. 

4 i 
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Mr. Marsnatu. Yes, Senator, and I think that involuntary desegre- 
gation, as you put it, will not hurt their businesses, as long as it is done 
ucross the board. 

Senator Tuurmonp. You don’t feel there will be some businesses 
that will be covered and other businesses that will not, which will result 
in discrimination itself, would it not? In other words, you feel the 
law is just going to about cover all businesses, and, therefore, there 
will be no discrimination? | 

Mr, Marsiuzaty. That is correct, Senator. I think it will cover all 
significant establishments of the kind that are defined in the bill. 

Senator Trrormonp. Even though they are small businesses? You 
think it would cover them ? 8 

Mr. Marsuatu. Yes, Senator. 

Senator Monroney. Would the Senator from South Carolina care 
to suspend at this time? 

Senator Tuurmonpb. Icanstop at this point, Mr. Chairman. 

Senator Harr. I wonder if the Senator from South Carolina would 
permit me to ask a question on one of the points you have concluded, 
or ask the witness to comment on one point only. I know you want 
to terminate at 12:30 p.m. | 

Senator Tuursronp. I will be pleased to yield to the distinguished 
Senator from Michigan if it meets with the chairman’s approval. 

Senator Monroney. Certainly. 

Senator Harr. Mr. Marshall, the Senator from South Carolina was 
talking to you about the newspaper stories about smploumen direc- 
tives that were issued by the Social Security and VA offices and he, 
several times, said that there isn’t any doubt that the Negro knows he 
is welcome by the Federal Government. I would like to ask you a 
question related to this. Wouldn’t you agree that the Negro would 
judge this Nation’s welcome of him to a large extent by what this 
committees and this Congress does with this bill and the administra- 
tion’s recommendations in other areas ¢ | 

Mr. MarsHauu. Very much so, Senator. I think that is one of the 
reasons why this bill, this part of the President’s recommendations is 
80 immensely important to the country. 

Senator Harr. You have been sitting on top of this volcano’ for 
months and are more intimately connected with its developments than 
any man in the Federal Government. And, parenthetically, may I 
say you served well. The concern of the Negro, of course, goes to 
jobs, housing, and schools, but isn’t the bill we are considering aimed 
at the oe which is the point of highest irritation and frustration 
and offense 

Mr. Marsuaty. Yes, Senator, I think that is true in the places 
where this kind of discrimination exists. I think it is also true as to 
the Negro population of this country as a whole, because many of them 
have relatives and friends in places where this kind of discrimination 
exists, and when they see it, and they know if they were there, it would 
be directed at them, it affects the entire population. I think also, Sen- 
ator, another aspect of it is that this is the part that will have an im- 
medline effect. and is of immense importance. The vocational recom- 
mendations of the President are important. But this bill that deals 
with the public accommodations would have an immediate effect and, 
as you say, Senator, I think it would bear very heavily upon how 18 
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or 19 million Americans feel they are looked upon by their Govern- 
ment. 

Senator Harr. I would like to think about 160 million other Ameri- 
cans will feel better in the knowledge that if we pass this bill, when 
the Federal Government orders a Negro young man to‘an Army 
camp, that he can get a cup of coffee on the way. 

Mr. Marsuaty. That is right, Senator. 

Senator Hart. Thank youverymuch. _ 

Senator Monroney. The committee will stand in recess until to- 
morrow morning at 10a.m., at which time we will meet in room 5110. 

re eee at 12:35 p.m., the committee adjourned to reconvene 
on Tuesday, J uly 9, at 10 a.m.) 
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TUESDAY, JULY 9, 1963 


US. Senate, 
CoMMITTEE ON COMMERCE, 
Washington, D.C. 
The committes reconvened at 10 a.m. in room 5110, New Senate Of- 
fice mre ti Hon. Warren G. Magnuson (chairman of the commit- 


tee 

sneer PCr mix. The committee will come to order. 

Several other Senators will be here this morning but we will proceed 
with Mr. Marshall. When the committee cecsband yesterday, I believe 
the Senator from South Carolina was in the process of asking some 
questions which he didn’t finish. So I yield to him te continue with 
questionin 

Sanaton Varouikoni Thank yor ‘Mr. Chairman. 

The Cuarmman. Excuse me. Then the Senator from Michigan, I 
believe, has some more questions to ask so we will ele to him after 
that, if fthat i is agreeable with the committee. 


FURTHER STATEMENT OF BURKE | MARSHALL, ASSISTANT AT- 
TORNEY GENERAL, aa RIGHTS DIVISION, ee eae OF 


JUSTICE: . 


Senator Tuurmonp. Mr. Marshall, do. you agree that the police 
power of the States and local governments 1s exclusive with them and 
the National Government has no general nolice power and that all 
regulation by the National Government must stem from some seer 
eee of on se Seay" contained in the Constitution? 

Senator. . 

Senator Teumaone, Mr. Marshall, the Constitution has granted 
to Congress the power to make all laws, which are necessary and a 
propriate to regulate commerce with foreign nations and among the 
several States and with the Indian tribes... That is the section I quoted 
to you yesterday. 

vat is your definition of the word “commeres,” as it is used in this 
provision of the Constitution? . - 
"Mr. Marsuaty. Senator, I think that i it encompasses all matters that 
affect the national economy, that involve more than one State. 

Senator THurmonp. Do you think it goes beyond the period when 
goods leave one State and arrive at another? 

a Marsnauy. Yes, Senator, I believe the Supreme Court has so 
8 
Senator TuuRMOND. Although the Constitution doesn’t s a sof 
Mr. Marsuau. Senator, the ponsntnGaiy ee 
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Senator Trursonp. That is correct, isn’t it, the Constitution does 
not say so? 

. Mr. Manrsuary. The words of the Constitution are as you read them, 
enator. 

Senator THurwonp. How is that? 

Mr. Marstauz. The words of the Constitution are as you read them. 

Senator Trurwonp. As Tread them yesterday ? 

Mr. MarsiAuz. Yes, sir. 

Senator Tuurmonp. Mr. Marshall, although the power of Congress 
is supreme as to the delegation of power to regulate commerce among 
the several States, I am sure that you would agree that some area of 
authority was retained by the States as to solely intrastate commerce. 
Will you tell us the bounds by which you believe this reservation to 
ae States is governed? 

’ Mr, Marsiatu. Senator, I think it is a complex question and it 
‘varies depending’ on the kind of business that is involved, and I think 
it depends in part on what Congress hasdone. I don’t think that there 
is a clear-cut division. I think that the States have a reservoir of 
power that goes beyond simply and purely intrastate commerce, and 
that they can regulate matters that affect interstate commerce, just 
Jike the Federal Government can, in its turn, regulate matters that 
affect’ intrastaté cémmmerde; when that is necessary to effective regula- 
tion of interstate commerce, which is appr riate, 
, Senator THurstonp. Now, Mr. Marshall, if the theory upon which 
_this legislation is predicated is valid, could not the National Govern- 
ment By ceut and coerce évery activity, whether by State or individ- 
ual, within the bounds of any and every State? 
_ Mr. Marsuaty. No,,Senator. 
_. Senator Trurstonp, Would you tell us just what establishments or 
businesses would’ be exempt if this legislation is passed ? 

Mr. Marsuaty. Well, Senator, I think that it depends upon the 
existence of a substantive problem that substantially affects inter- 
state commerce, Now, in this legislation there is such a‘ problem. 
‘Theproblem is the widespread practice of discrimination in places of 
‘public accommodation. | 
Tf Congress attempted to regulate the conduct of this business in 
some way that did not involve such 4 problem, did not involve n prob- 
lem that affected the national economy, that affected interstate com- 
‘merce, and the allocation of resources within the country, I think that 
would be beyond the power of Congress. 

Senator Trrurmonp. If you choose any particular State and as- 
sume there is no discrimination there, then would establishments like 
hotels and restaurants and barbershops and beauty shops and so 
forth, fall within the category of this legislation? 

Mr. Marswauu. They would fall within the category, Senator, but 
it wouldn’t directly affect any of them if they weren’t practicing the 
kind of evil that the legislation is intended to prohibit. — 

“Senator Trrorso0np. In other words, the point is then as to what 
is interstate commerce or intrastate commerce, depends on whether 
discrimination exists. 

Mr. Marswau. Senator, whether Congress has the power to regu- 
late it depends on whether there is a substantive problem that affects 
interstate commerce. In the case of this legislation, that substantive 
problem is the existence of discrimination. 


‘ 
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Senator THurmonp. Well, is the delineating factor here whether 
it is interstate commerce or intrastate commerce, or is it whether or 
not. there is discrimination ? ’ 

Mr. Mansirane. I think it is whether or not. there is a practice, which 
in this case is discrimination, which affects interstate commerce and 
therefore gives Congress the power to deal with it. 

Senator ‘Trrursronp. Can you have discrimination that does not 
affect interstate commerce? 

Mr. Marsuatn,. Yes; I think you can. 

Senator THurmonp. Then this bill would alleviate or remedy the 
discrimination that affects interstate commerce, but allow the dis- 
crimination to remain that does not affect interstate commerce? 

Mr, Marswatu. That does not affect interstate commerce. 

Senator THoursonp. So you would still have discrimination if this 
bill passed? 

Mr. MarsHaLyu. Senator, in some degree you will have discrimina- 
tion; yes. 

Senator THurmonp. So you will have then the result that in a cer- 
tain city or town those establishments that are said to affect inter- 
state commerce will be remedied of discrimination, but in others, no 
matter how large or how much business they do, if they are purely 
intrastate, they will not be affected by this law and the discrimination 
in those establishments will continue ? . 

Mr. MarsHauu. Yes, Senator. I do not believe there would be any 
large establishments of that sort. 

enator THuRMOND. Well, I said if they sre purely intrastate, dis- 
crimination would continue, wouldn’t it? 

Mr. Marswau. Senator, there may be such, some such establish- 
ments} yes, sir. 

Senator THurmonp. So the legislation that you are offering here 
then is only a partial cure for discrimination ? 

Mr. Marsitaty. That is correct, Senator, but—may I add to that, 
Senator? 

Senator THuRMOND. Surely. 

Mr. Marsnuatr, I think it goes to the heart of the matter. Astothe 
national problem that we face, there may be remnants left after this 
legislation is passed and becomes effective, but they will be minor 
and won't create the national problem that now exists, which I think 
ey has the clear power and I think responsibility, to deal with, 

enator, 

Senator THurmonp. In other words, you think the present Supreme 
Court would bring practically all business establishments within the 
interstate commerce designation, in one way, shape, or form? 

Mr, Marsnatu. Senator, J think that it is not a question of the 
pe Supreme Court. The Supreme Court in the past has ren- 

ered many Cecisions which clearly show that Congress has a very 
broad power to regulate when a national problem oxists, that affects 
interstate commerce. And that power is not rigidly delineated by 
tho character of the people who regulate it. 

The caso of Wickard v. Filburn, the regulation affected wheat grown 
by a farmer for consumption on his own farm, and the Supreme. 
ourt held it valid. That wasn’t the present Supreme Court, that 

was some 20 years ago. , . 
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Senator Tuursonp. Do you think the Supreme Court of today 
would follow the same line of thinking as they did previously ? 

Mr. Manstrati. Yes; I do, Senator. 

Senator Tirurstonp. Then, why would you not think the Suprome 
Court of today would follow the same line it followed in 1883, on a 
very identical statute as you are now attempting to pass? 

r. Marsuann. Senator, I think conditions in the country have 
changed substantially since 1883, and those changes are reflected in 
the constitutional powers of Congress. That. the powers of Con- 
gress 

Senator Trursonp. Is that a matter—excuse me, go ahead. 

Mr. Marsuatu. That the powers of Congress are set forth in the 
Constitution to deal with the problems that exist at a given time, and 
are not limited to the time in which the Constitution was written. 

Senator Tuurstonp. The Constitution hasn’t changed, has it? 

Mr. Marstraut. No, Senator. 

Senator Tnurmonp. It is the same as it was in 1883? 

Mr. Marsiatn. Yes, Senator. 

Senator THursronn. And the interstate commerce provision is the 
same, If the Court follows stare decisis, the legal principle of fol- 
lowing the previcus decisions unless some new facts come to light, 
or there is some reason to change, it would declare this bill unconsti- 
tutional, wouldn’t it? 3 

Mr. Marsnatu. No, Senator. 

Senator Trrurmonp. You don’t think so? 

Mr. Marsuaru. No, Senator. This act is based upon different con- 
stitutional principles than the act of 1875. So that is one point. 
Another point is that I think there are additional new factors which 
have come to pass since 1888. 

And a third point, Senator, with respect to that decision itself, is 
that I think the faw as to what constitutes State action within the 
meaning of the 14th amendment, has developed and evolved itself. 

Senator THurmonn. Well, the Supreme Court in 1883 held that the 
statute could not stand because it was in violation of the Constitution, 
even though it was based on the 13th or 14th amendments. 

Mr, Marsuaty: That is correct, sir. 

Senator Trrurmonp. Now, if the Supreme Court hed held it was 
constitutional, couldn’t it have so held anyway, whether the question 
of interstate commerce was raised or not? 

Mr. Marsnar1.. Senator, I think that it would have been very diffi- 
cult for the Court to have based a decision as to constitutionality of a 
statute upon the ground that was not chosen by Congress and was not 
relied upon by the United States at the time. 

T think that it would have been most. unusual. I don’t think it 
occurred to anyone. a 

. Senator Tuurmonn. Suppose you were testing this statute today on 
the 14th amendment, as was done in 1883. Do you think the Supreme 
Court: today would hold it unconstitutional 2 

Mr. Manstrann. The 1875 statute? This statute, Senator? 

Senator THurmonp. Similar to the one proposed here, yes. 

My. Marsranu. My own opinion, Senator, is that the Supreme Court 
would uphold this statute, even if it were not based on the commerce 
Clause. But, I think, Senator, that there is room for disagreement 
clause. But, I think, Senator, that there is room for disagreement 
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on that, and there are a great many lawyers that would have a different 
opinion, 

Senator THurmonp. So, whether it is based on the 14th amendment 
or the interstate commerce clause, you think the Court today, since the 
country changed, would hold it constitutional ? 

Mr, Marsyany. Yes. 

Senator THurmonp. Because the country and not the Constitution 
has changed ? 

Mr. Marsan, Yes, Senator. 

Senator Tuurmwonp. And the members of the Supreme Court of 
course have changed as time has gone by and that frequently changes 
clecisions, too, doesn’t it 7 

Mr. Marsuatu. It can, Senator. 

Senator Tirurmonp. It does, doesn’t it? 

Mr, Marsi1auu. Well, Senator, I think probably there are occasions 
in which you could find a change in the Court—— 

Senator Trurwonnp. Do you know exactly how many States and 
local communities have statutes forbidding service in establishments 
covered by this measure to classes of people solely because of tlieir 
“ace, color, religion or national origin? 

Mr. Marsuans. No, Senator, I don’t have an accurate count on that. 
There are quite a few. 

Senator Tircrmonp. There aren’t very many, are there? 

Mr, Marsratz. Senator, I would say there are quite a few. And 
in the past, there have been a good many. Some cities such as Albany, 
Ga., have in recent months repealed their statutes, and city ordinances. 
But, I would say that over the years, there have been a good many 
such statutes and local ordinances in a number of States. a | 

Senator THurMonp. You think public opinion is bending that way, 
ae that this indicates that more will take that position as time goes 

y! og 

Mr. Marsuaus.. Which position, Senator 4 

pout Tuurmonp. The position of Albany, Ga., that you men- 
tioned. : 

Mr. Marsuaty. I do, Senator. 

Senator Tnurmonp. Youdo? 

Mr. MarsHatu. Yes. 

Senator Tuursonp. Then, if you think public opinion is changing, 
and this is going to be done on a voluntary basis, then why do you 
want Congress to pass a law like this? 

Mr. Marsnais.. Senator, I don’t think it is changing rapidly enough, 
I don’t think it is changing in all areas and all places. The problem 
exists in all arens and all places, and it is, T think, very difficult for 
the businessmen in some States and some localities to take voluntary 
action without legal compulsion. So, that is one reason. 

The other reason, Senator, is that I think when we have a problem 
of this magnitude, in this country, that it is the responsibility of the 
executive branch to seek and it 1s the responsibility of Congress to 
grant a legal method of resolving this problem, and that is what this 
statute is intended to do. 

Senator THursonp. You don’t think it is changing fast enough, al- 
though there have been, as you stated, quite a number of laws passed, 
and in Kentucky, I believe, the Governor issued an executive order a 
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few days ago, in Albany, Ga., and various other places to open business 
eens to all groups. Do you feel it is not changing fast 
enough 

Mr. Marsuaui. That is correct, Senator. I think it should be re- 
membered, Senator, that in some of the places where this problem 
exists, Negroes are not even permitted to register to vote, nail if they 
cannot freely exercise their franchise, and bing the weight of their 
opinion on the elected officials of their State and localities, I think that 
it is very difficult to get this kind of a change by the State, by the 
locality. 

Senator THursonp. If action comes voluntarily, then it comes on 
the quality of the people; it comes from their hearts; and if public 
opinion favors it, it is more apt to be a success, rather than if it is at- 
tempted to be forced by law, isn’t it? 

a MarsHa.y. I agree it is most desirable that it be done volun- 
tarily. 

Senator THourMonp. How fast do you want it to change? Do you 
want to get it all changed by the next election? 

Mr. Marsnaty. Senator, I don’t think this has anything to do with 
elections, I think it is a very serious national problem, and it should 
be dealt with as speedily as it can be dealt with, considering the need 
for full deliberation by the Congress. . 

Senator THurstonp. Why hasn’t it been done before now? 

Mr, Marsuatz. Senator, I think that we would not have as much 
oe as a Nation now if it had been done before, I agree with 
that. . : 

Senator TxHursonp. If it is that important, and if we need to rush 
it so, why wasn’t it done last year or year before last or before that? 

Mr. Marsuauu. Senator, as I say, I agree with that point. I think 
it is too bad it wasn’t dealt with many years ago. 

Senator THurnonp. Do you agree with what Abraham Lincoln 
said: “With public opinion you can do anything, and without public 
Spon you can do nothing” ? 

Mr. Marsuaty. Senator, I agree with that statement. I think that 
a change in the law can change public opinion, because I think the 

eople of this country, throughout the country, are law abiding. If 
Yongress acts, they will obey the law that Con passes, 

Senator THurmonp. You think a change in the law will bring about 
a change in public opinion # 

Mr. Marswau. Yes, Senator. 

ene Tuurmonp. We didn’t do it with the prohibition :aw, did 
wed. | . 

‘Mr. Manrsiratz. No, Senator; that was a failure. But it was one 
ofthefewinthiscountry. —. 

Senator THURSIOND. Don't you think this could be a similar failure, 
if the people are not in favor of it ? 

Mr. Marsa. No, Senator; I do not believe this would be a failure. 

Senator Tnursmonb. Why do you think this will succeed if prohibi- 
tion failed? .9 ©: : 

Mr. Marsan. Because, Senator, I think it meets a need which is 
not just a need in one section of the country. I think it meets a need 
that is a need in all sections of the country, and I think it will be 
of bénefit to the people in all sections of the country and in all 
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States, including the States where this problem of discrimination in 
public accommodations exists. 

I think this law will be of benefit. to those States in getting that 
re behind those States, so their economy can be freed of the 
nirden that that kind of discrimination imposes upon them. 

Senator Tiurmonp. I presume you could agree that Congress actu- 
ally has the power to regulate interstate commerce, whether the subject 
of the regulation burdens interstate commerce or not. 

Mr. Marsuauu. Senator, I don’t think that Congress has the power 
to regulate commerce unless there is some problem in commerce that 
Congress should deal with. 

Maybe I don’t understand the question. 

Senator Trursonp. Well the statement I made was, I presume you 
agree that Congress actually has the power to regulate interstate 
commerce, whether the subject of the regulation burdens interstate 
commerce or not. 

Mr. Marsnauu. Yes, Senator; I would agree with that. 

Senator Tuursonp. Aren’t the first 10 amendments to the Consti- 
tution specific restraints upon Congress’ power to regulate interstate 
some as well as other powers granted in the body of the Consti- 
tution 

Mr. Marsitauu. Senator, the first 10 amendments are restraints on 
power of the Federal Government, and maybe all of them in some 
way affect how the Federal Government should regulate commerce. 
I think probably that is true. 

Senator Tuurmonp. Are not these establishments which would be 
regulated by this act, private establishments, notwithstanding: the 
fact that they are subject to State or local regulation under the 
powers retained by the governmental bodies? 

Mr. MarsuHaru. Yes, Senator. 

Senator THurstonp. If they are private establishments, do not you 
feel that a statute of this kind would violate the 5th and 14th amend- 
ments, which provide that no person shall be deprived of life, liberty, 
or property without due process of law ? 

fr. Marsan. No, Senator. 

Senator Tuursonp. If you tell a man how he can use his private 
property, isn’t that exercising such control over the use of it as is 
practically equivalent to taking the property ? 

Mr. Marsyauty. But Senator those amendments do not prohibit 
Congress from telling people how to use their ae A The use of 
property is not uncontrolled by Congress now. It is controlled in 
many ways by Congress now. - It is a question whether the control 
that is exerted bears some reasonable relationship to a problem that 
Congress has the power to deal with. a 

Now, if the problem that Congress has the power to deal vith has 
a great effect, as this problem does, on interstate commerce, and the 
economy of a number of States, then the Congress exercising that 
power doesn’t violate the 5th or the 14th amendments. 

Senator Txurmonp. Wouldn’t it make very little difference whether 
the Government had the power or the individual had the power, if 
the Government is going to so regulate and control use df the property 
that the individual cannot vse it as he pleases? 

Mr. Manrsuaty. Senator, no; I don’t agree with that statement. 
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Senator THurmonp. In other words, you think that the Govern- 
ment should regulate the control and use of it and the man still has 
freedom f 

Mr. Marsnauy, Yes, Senator; I do. I think the Government now 
controls and regulates to a great degree the use of property by busi- 
nesses, large businesses and small businesses. It regulates the relation- 
ship between them and their employees. It regulates the amount of 
wages that have to be paid. It regulates the labeling of goods they 
sell. It regulates the shape, as the Attorney General has pointed 
out, the abe of a pat of oleo margarine sold in restaurants. 

So all of these are regulations of private PrOpery, But I think they 
are perfectly consistent with the freedom that goes with the possessing 
and using of private property, as against Government ownership. 

Senator Tuurmonp. I will admit it has gone awfully far toward a 
welfare state, just along the lines you just stated. But you don’t be- 
lieve the Government. should have done all those things, do you? 

_ Mr. Marsparu. Yes, Senator; I belisve it. 

' Senator THurmonp. You do? You believe in regulation and regi- 
mentation by the Government, even of private property ? 

Mr, Marsuaty. Senator, I believe the Government has a respon- 
sibility to deal with national problems, and that in some cases that 
involves regulation of the businesses that have a problem. 

-Senator THurmonp. Would not this measure place the owner of an 
eon, subject to this provision, into the category of a public 
servant 

Mr. Marsnatt. No, Senator. 

Senator THursonp. Isn’t it really an attempt here to claim that 
“because a man sells to the public, he is running a public business and 

therefore the Government should regulate it, although it is his own 
private business ? 2. 

Mr, Marswatu. No, Senator. 

Senator THurmonp. Well, I have seen such expressions used in 
various statements about public service. 

Mr. Marsuatu. Senator, these places—— 

Senator THurmonp. There is quite a distinction, Mr. Marshall, be- 
tween public utilities like a power company or gas company and 
“private property which a man owns and where he can close the doors 
at 4 o’clock or keep them closed all day, where he can choose his cus- 
tomers and sell to whom he pleases, because it is his own private 
‘property. —. | | | . 

- Now, is it the desire here to deprive them of the use of that property 
- and try to place ‘him in the same category as a public utility that has 
‘toserveeverybody? == =. me 

Mr. Marsnatz. Senator, all this legislation does is prevent racial 
discrimination by public places that are open to serve the public 
generally. That is all it does. It doesn’t turn them into public 
utilities. : : 

Senator THurmonp. And this bill was drawn on the theory that 
it could be sustained on the interstate commerce clause, because the 
Supreme Court had struck down a similar bill on the 14th amend- 
ment? I believe some one stated that, maybe the Attorney General, 
or some one. } 

Mr. Marsuary. Senator, I. don’t agree with that as an accurate 
statement of our position, no, sir. 
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Senator Trrursionp. Mr. Chairman, I yield to somebody else now. 
Maybe someone else has some questions. 

he Cuatrstan. The Senator from Michigan. 

Senator Harr. Mr. Chairman, at the conclusion yesterday, I was 
attempting to get more clearly in my own mind the possible implics- 
tions if the committee does, in fact, adopt this 14th amendment 
approach. We have been told by some people that we would be 
creating a dangerous precedent, if we ground this on the commerce 
clause. I am not so sure that everybody has thought through the 
implications if we use the 14th amendment. 

My hurried question yesterday sought to obtain from Mr. Marshall 
some opinion as to where we might wind up if we take the 14th amend- 
ment. Under the 14th amendment, this act would require the finding 
by the Court that the conduct in the complaint wag State action. 
Are we in agreement on that? 

Mr. Marsnaryu. That is correct, Senator. 

Senator Harr. Now, if the business, whether it is a resteurant or 
hotel or theater, is held to be a State instrumentality for the purpose 
of this act, does it become a State instrumentality with very serious 
implications in other areas? Is there any possibility that the argu- 
ment would be made that there would be immunity from tort action? 

Mr. Marsnauu. Senator, to answer that question I will have to ex- 
pand a little on the question, if 1 may. 

Senator Harr. I think we would appreciate that. . 

Mr. Marsuaty. The bills that have been introduced, that are based 
solely on the 14th amendment base the power of Congress on the 
fact that the business establishments are licensed or in some way 
authorized by the State, simply on that fact. eS 

Now, as you say, Senator, if that fact, simply the’ ‘possession of 
a State license, makes them an instrumentality of the State for pur- 
po of the 14th amendment, that has implications that go way 

yond racial discrimination. The 14th amendment controls State 
action in many ways. It controls, possibly, employment by the State. 
There would be a question whether a State could discriminate in 
employment. . 

t controls the degree to which a State can regulate speech or picket- 
ing, so that has implications that possibly bear on the.way in which 
these business establishments could regulate picketing or speech within 
their own walls. Some cases have suggested that it regulates, as far 
as the Sate is concerned, the cause of discharge or the requirement 
of a hearing when an.employee of the State is discharged. 

It also, I suppose, would have some implications as to cther kinds 
of establishments that are licensed by the States. For example, 
private educational institutions or charitable institutions, And the 
uopeee tote of applying the 14th amendment criteria of due process 
of law and equa! per on of the iaw to these private institutions 
as if they were all instrumenalities of the State really has implica- 
tions that possibly go very far. 
~  Now—as I noted when I said that that was true of a bill that was 
based solely upon the fact that a business establishment is licensed 
by the State—if that makes it an instrumentality of the State 
by itself for 14th amendment purposes, I think that has implications 
for possible Federal control of their activities that go very far. 
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S. 1732, insofar as it relies on the 14th amendment, does.1’t rely 
solely on State licensing at all. It relies on the fact that there has 
been State encouragement and fostering and toleration of this par- 
ticular practice. So, its implications are somewhat less. 

Nevertheless, I think that the implications, Senator, of enactment 
under the 14th amendment, insofar as possible further controls by the 
Federal Government oyer the conduct of businesses, that those impli- 
cations are much broader, much broader than any implications from 
reliance on the commerce clause, which, as I said and the Attorney 
General explained at some length, is, in my view, not an expansion of 
congressional power at all. think as far as the commerce clause 
is concerned, this bill travels down a path that is well worn by a great 
deal of previous Hes 

Senator Enoie. Would you yield for a question ? 

Senator Hart. Yes. rr . 

Senator Enaix. Senator Cooper was before this committee the other 
day about his bill which is based on, the 14th amendment. Is it 
your view that that bill could be constitutionally enacted 

Mr. Marsuatyu. Well, Senator, I think that it carries a very heavy 
burden, when it is based solely upon the fact that business establish- 
ments are licensed by the State. I think that is a very heavy burden. 

There ave a number of recent decisions by the Supreme Court in 
this area and one Justice of the Supreme Court has put some reliance 
on the fact that a business establishment is licensed in one way or 
another by the State. But that is only one Justice. The majority 
opinions stay clear of that. 

Now, I think there are other justifications, Senator, for the passage 
of this kind of legislation under the 14th amendment that go beyond 
the fact simply that the business establishment is licensed. 

Senator Enoie. I am glad Senator Cooper just walked into the room 
because I just asked you about his bill. “Now, we all take an oath to 
support the Constitution, and the Constitution is what is written in it, 
plus what the Supreme Court says it is. 

Now, the Supreme Court, in 1883, said that a bill on all fours with 
what is intended to be done here, was unconstitutional. How do we 
stand up and vote for it and not violate our oaths? 

Mr. Marsuauu. I think you would have to come to the conclusion, 
as a personal matter, that the Supreme Court would not decide that 
case the same way now. _ 

Senator Pastore. Will the Senator yield on that point? 

Senator Enaxe. My friend, Hart, has the floor. 

Senator Pasrorp, Will the Senator yield? 

Senator Harr. Yes. | 

Senator Pastore. We have drifted into the habit here of speaking 
of decisions of the Supreme Court as being sacrosanct, as being irre- 
versible and irrevocable. There have been instances where the Su- 
preme Court overruled itself on all fours, haven’t there? 

Mr. MarsHauu. Yes, there have been, Senator. 

Senator Pastors, Take a specific case. The case of Plessy v. Fergu- 
son, in 1896. The Supreme Court held that separate but equal facili- 
ties were constitutional. As late as 1954, the Supreme Court said that 
separate but equal facilities were unconstitutional and absolutely in 
contravention of the Constitution, 
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Now, we have an instance where the Supreme Court overruled itself. 
And I understand that you are taking the position that while we are 
leaning heavily upon the commerce clause, we are still: saying that 
there is based upon the custom that has developed since 1883, a strong 
possibility that the Supreme Court will overrule that case. Is that 
exactly what :vou are saying? 

Mr. Marsuau. Yes, Senator. 

Senator Enerx. Let me keep the record straight on this point. I 
would prefer to base this legislation on article 14, if we could get away 
with it, 1 will admit the bill introduced is the Administration bill, of 
which I am a coauthor, which ties in the commerce clause and thereb 
ge us some wiggling room, you algae say. But Senator Cooper in 

1ere now and what I asked is this. If you take his bill, and put it on 
the floor, and vote it out squarely on the 14th amendment, where are 
a Nareaentas Pi onyourface? ee ake 
r. MarsHa.u. Senator, it is my opinion that the Supreme Court 
would uphold that bill. But I think that, as I‘say, many lawyers would 
disagree with that, and I might well’ be wrong about it, On the 
other hand the power of Congress to deal with this problem as a com- 
merce problem, which is what it is, is perfectly clear out. So that—— 

Senator Enate. You mean under theinterstate—— —_— 

Mi. Marswary. Under the commerce clausé. . 9) 

Senator Enore. But you have to admit that the commerce clause 
has limitations, which would not be as effectual as if you could move 
squarely under the 14th amendment; isthatright?) ee 

Mr. Marsuauy. Senator, I'don’t think that is really correct. I 
mean in terms of the problem we are dealing with. se ake 

The bills under the 14th amendment, I think, are not clear in terms 
of the problems, of their scope of coverage, as the bill based upon the 
commerce clause. I think that there are ambiguities in that. 

Now, I do not know, for example, Senator, that all of the establish- 
ments that should be covered, that in ‘fact ‘create this problem, ‘are 
licensed by the State. Some of them unquestionably are. And’ I 
think the practice would vary from State ta State. So I don’t think 
the covertige is made clearer by the 14th ‘ameiidytient than it is by the 
commeérdé: clause, LS OU Siete ee ee | 
- I'think you have some probleriis'of coverage under beth. I think 
that maybe the 14th: amendment would not reach unde?’ the licensin 
thdory souie of the importarit establishments that should bé ‘reached, 
such as department stores; Senator. ‘It would certainly reach’ places 
os ae duor,; but I'am not stire that it would reach all places that 
sold food. .. eaar 7 bcd 
Senator Enare.’ You fiean uridet the 14th amendment? . 

Mr. MarsHatu. Yes, Senator, pte a hee, ee fe 
_ Sentitor Ena. ‘As I read ‘the ‘t4th amerdnient, it-is an inhibition 
upon' the States taking discriminatory action ‘of any kind.’ As I wi- 
derstand the decision in 1883; thatiswhatitsaid. 

Mr. Mansuauu, ‘That iscorrect,Senater, 0 
" Sviiator Eno. Now, if that is true, it did‘not’ give to'the Congress 
the'‘power to Boeavey go ‘forward in ‘this field under thée:"14th 
amendinent, “And if that ¢ottélusion ‘is correct, it necessarily strikes 
down Senator Cooper’sbill,doesitnot? (°° 
Mr. Maneriany, ‘Senator, if that decision were correct, I would ‘say 
that Senator Cooper’s bill would not stand; that is correct, yes.) * 

21-544—68—pt. 117 
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Senator Enote. So we have wrapped up a different package, and 
ye have tied. in. ‘the, 14th amendment, plus the interstate commerce 
clause. And. the commerce clause has certain limitation, as we will 
alladmitjisthatright? | } 2 
| r, MARSHALL, es, Senator. 
Binea Enarx. So what we have done is, we have split the differ- 
ence ane tried to figure out a way that maybe will stand up conetitu- 


nonall ee ‘ 
ARBSHALL. Thati is correct, Senator. . 
Sa ator. Enatg,..And if that-is correct, what we are , going to io is 
de a little. less than what needs.to be done. - We are compromising in 
order to do what is possible under what we predict is the constitu- 
| tional uation?  Isthat right? | 
RSHALL,. Yes, Senator, - 

Tay se ph so we are clear on this—in may, opinion, S. 1789 
would a with the problem. The degree to-which there is discrimi- 
nation by. establishments that are open.to the public that:are not cov- 

ered by this hia billithe ithe degree to which that is true ig really. insignificant. 
thir ill goes far enough to deal with this problem, as far 
as this ous country fe concerned. And that the remainin gal isoriminations 
in these establishments that would be permitted would be insignificant. 
Senator Enars. In yielding the floor, I want to say I would prefer to 
proceed under the 14th amendment, if I thought we could constitu- 
tionally dogo. , But, failing that, I think the Administration bill is the 
good approach because if we fail under.the 14th ili caeaty we are 
still, protected within limits by: the commence clause. , he ale 
r, MarsHAL. Yes, precisely, Senator, :.: -: 
May I make another—expand a little again on ‘the problem under the 
14th, amendment: . 
, Sensor ENGLE. By all means, ‘but the time belongs to my friend 
ro chi 
altar. ART. ‘That. was, the basio point I thought We should, ae. 
velop and I.am glad weare, ... | 
4, Senator Enos. Go, right ahead. 
nj Mr. Marsuane.. Senator, the: reliance: i in, the administration pill, on 
the 14th amendment is based upon the fact that the States themselves 
are the cause, to.a large degree, of this kind of discrimination, :: I think 
that isa valid basis on which hich Congress can, act ane tho 14th amend- 
nent; that js, if the spotty mayo reat ie pe lem, through. ,ordi- 
nances, requiring. segregation, throug awa requiring. 
den ta then ‘Sonmrens haa the power to.climinate the.pffects of | 7at” 
te action. 
That is the-theory, ofthe adininistrntion bi bill. That ig not the theory, 
Senator, of of Senator Cooper's bill, gee ey oe oad 
‘youll pay mOUy Yq are right | on the point, ths uth, amendment 
wer the, an d.in my opinion by. way.of 9 private 
W suit, to strike dov zie vinatory ondinanoes such such as th howe — 
Tey the Attorney Gen unt repay 


on pant th, a: try, to ‘male, it: ‘the f asis of. 

ee ara gropenaea as. is. Proposed in, Senator 

em ian iyo are. 7 Nery oe e ground, trom 
napotnt oa m8 mstlta ‘< 


chr tice 
“That.is what, I, wanted to.ma  alegr.. By. Ww ng the bift i in. pth 
“Coane clanse, atleast. you. pr most of. the: bes ali don't you! os 
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Mr. Marsuauy. Yes, Senator. I think you run the danger, if you 
relied solely on the 14th amendment, that the Court might uphold 
the bill as to those places that have ‘ordinances, and say it was in- 
valid as to those places that didn’t‘ have ordinances, which would 
mean you:prohibit discrimination in:some places and not other places, 
which would be 4 very unsatisfactory. result. 

‘The Cuairsan. Well, I think we ought to keep in perspective the 
fact that there A 80 States that have laws-now in these ‘United 
States-and 2 more by Executive decree, making 82, and they are in 
most cases much stronger than the bill we have, . 

_One of those laws has been taken to the Supreme Court and up: 
held.. ‘They have all:been upheld by their own supreme courts when- 
ever 4 case arose and many of them have been‘in operation. ee 

California and Washington have about. the: same law and it is 
much stronger than this law. We are trying in effect to correct a 
need that exists iri the States that’ don’t have:laws, for their own 
reasons, good or bad, And I think'if the need exists, we ought to 
proceed 3 in the best possible ie he way to take care of that need and 
not proceed.in a -way.that might be:questionable and upset: consistent 
State laws that now exist and have. ee forimany. years. ai 

This is pone new for my. State. The State laws are: sane 
tougher than this Jaw. -And [think it is true in:most of the 80 States. 
They are all. on the basis that when you’ open your business to the 
public the: Staté has ar:inherent right to ‘impose some regulations; . 
and every State does, .. And that is all there isto iti’ Aik VT Ss 

'-Mr, Marsnawu.: Thatisright,Senator. © 2 aod sep fad 

(The '‘Crramman,' This: doesn’t have the creas penalties that: most, 


of the State laws have.::: pate 

r. MARSHALL, No, Senator. ‘Most of the State laws, I think; have 
éeimninal penalties. 38 none . 

.. The Crarmman. -Yes 63. Bk ie eee : ae eh Ee ‘ : ae ae 

. ‘The Setiator from Michiga aye eS vy i a hist 

'. Senator Provry.:: ‘Will the Sonatotyiela cds Bed anbes 


“Senator Harn: Yes. |: ; - ne 

Senator Proury.'Mr.: Marshall, getting. down to: tse 
disorimination: the basic evil we think ‘it is, ‘because of ite’ offett 
commerce or because of its effect on mah and his dignity? 

Mr. Marsirauz. Senator, I think that discrimination is a: basic evil 
because of its effect on people. But.it diso has an éffect'on cohimerce. 
otect Corigress has ® clear. power and bg c aia to deal with es 
effect; % e rf 

" Senator Provry. “Thank: oi Ta EN site alata 

‘Senator ‘Pastore. Will: the Banlatol yield for: another question ¢ 
clear up this point on the 14th arnendment ?'. 

‘T.am a little disturbed about the Garefulness we are exercising on 
both. sides here with-relation: to the inviolability of an ooo of the 
Supreme Court of 1888; . :I:submit that until it is changed: by anothnt 
opiniotvof the Supreme.Court,' or by: constitutional. ean ‘that 
it is the: binding: law of the: land’and: we must pen teal) pots 

-But.is: there any: constitutional: ‘prohibition about ‘Coh rots takdh ing 


a second bite at the cherry 4. fete peg aca Hew? e a ip a ss 
r: Marsnary ‘No, there isn’t, Sendtur, | abied en foudhonsati L UD 
‘Senator Pastore. In other words, if the Serlator from: Rhode Tslantt 


thought'the case of 1883, whiléit is the law of. the ‘land, misinterprets 
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the Constitution of the United States, insofar as the 14th amondiment 
is concerned, I certainly would not be violating any law or violating 
the oath of office if I passed or voted for another law-identical to the 
ohe that was overruled. in 1888, in the hope that the new Supreme 
Court would hold it constitutional. Do you agree with that? ' 

Mr, Manrsrav:. I agree with that, Senator. But I think it should 
be recognized that. you would be facing the possibility that the Su- 
preme Court would follow the 1888 decision, woitld hold the law that 
you voted for unconstitutional, and that, therefore, the action of Con- 
gress would have been ineffective, and { don't myself see the reason 
_to follow that course, when there 1s a power in Congress that is clear- 
cut, where I don't, think there is any serious question but that the 
Supreme Court would uphold it. 

enator Pasrorr. I'am coming back to Mr. ‘Prouty’s question. I 
believe in this bill, because I believe in the dignity of man, not because 
it impedes our commerce. I don’t think any man has the right to say 
td another man, You can’t eat in my restaurant because you have a 
dark skin; no matter how clean you are, you can’t eat at my restaurant. 
iThat deprives a man of his full stature as an American citizen. 
That shocks me.: That hurts me. And that isthe reason why I want 
to vote for this:law. Ae sadist 4 ane: : 

Now, it might well be that I can effect the same remedy through 
the commerce clause. But I like to feel that what we ‘are talking 
about-is a moral issue, an issue that involves the morality of this great 
country of ours. And that morality, it seems to me,’ comes tinder the 
14th amendment, where we opti about immunities and where we 
peas about equal protection of the: law. I would like to feel that, the 

ipreme Court of the United States is given another charice to review. 
it; ndt.tinder the commerce tlause; but under the 14th amendment. | 
_ There is nothing wrong with the Congress of the ‘United States 
passing the law again as it did in 1775 and give the new Justices a 
chance to decide whether it should be maintained and affirmed,’ or 
whether it should be repealed as they did in the dase of: thé equal and 
peparie facilities. They did that in 1954; they said the Court ‘in 
1896 was wrong in their opinion, arid thereforé; they overruled it. 
“Why: ean’t2we hope this Supreme Court might do the same.thin 
Se and still remain within the Constitution‘of:the United States 

yousée anything wronginthat?’ 2.0 2 oot, ae 
»: Mr, MarsHan. Senator, I think it would be a mistake to rely solely 
on'the 14th amendment. This bill, -S.:1789, relies on the 14th amend- 
ment, and also relies on the commerce clause. I think it is plainl 
constitutional. I think if it relied solely.on.the 14th aniéndment, it 
might not;be held constitutional. I:think it wolld be a disservice -to 
pass a bill that was lator. thrown: outiby the Supreme:Court,... 
i Sonator Pastors. I am not being critical of you. ‘I am merely 
stating: my own position. I'am saying: we are being.a little too care: 
ful, cagey,\ dnd catitious, in debating this question of the 14th amend- 
mohit.!uF realize you-should: bring ‘all of the tools at your disposal 
and ‘that is:what:yoy are:doing.:-You.are saying‘ you are not’ only 
yelying ‘on ithe 14th-amendment;:you:sre relying on the commerce 
‘elatise as well and you have every right to'do that-as a good lawyer. 
AIL ami saying here is that we have a perfeot right to proceed under 
the 14th Amendment, and try itagain: Ge Gta ea ONS ee aroe 
ev Mr. Marsnate, .Yés, Senator. a te “i oF AB ede a. HA bts a eae ae 
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Senator Enate. Would the Senetor yield for a question ? 
Senator Pastore. I will yield for two questions. 
The Ciaran, The Senator from Michigan has the floor. 
Senator Harr, I yield, I guess. 
Senator Enatr. If you put this i Viaast under the 14th amendment, 
you are not worrying about Mr. we 1y’s boardinghouse, because 
under the 14th amendment, you would desegregate everything, You 
are talking about desegregating the Waldorf Astoria, and the Statler 
Hilton, and I claim there are going to be more Negroes discriminated 
against at the hamburger stands of this country than there are going 
ae discriminated against in the Waldorf Astoria or the Statler 
‘hilton. 
So, if I had my‘way about it, and it is cither right or wrong, I 
would take it right from the bottom up. There wouldn’t be any 
exceptions. But when you: proceed under the commerce clause, you 
necessarily create those exceptions, don’t you? 1 
_ Mr. Marsitaut, Senator, ony to a very insignificant degree. As 
I gay, I think this bill would do the job. If this bill were passed, I 
think it would do the job. I think it would cover most hamburger 
stands. And I am not sure, Senator, if I may, that it is correct to say 
that the 14th amendment would cover everytliing. -. Because there are 
two problems about that. I don’t want to repeat myself, but one prob- 
lem ta that if:you rely solely upon the fact that they.are jiocviesd, you 
may omit a large number of establishments because in a particular 
State they atenotlicensad.: Sothatisoneproblem, = 
Tho:othier: problem is that if.you rely alsd, as we do'in'S. 1732, on 
the fact: that this discrimination was created by. State action in the 
part toa large degree, you may cover the discrimination in some place 
ut not:cover it in:other places. You may cover it in Albany, Ga, 
where they. had ordinances up to a: few. weeks ago, but not-in Cam- 
bridge, Md., where they: haye had ordinances for along time... ©: 
So, I think there are problems of. coverage; Senator, under the 14th 
amendment that are in some ways more diflicult than:the problems of 
coverage under the commerce clause. And I think this bill would 
do the job. ; - eee ee ee ae ae 
Senntor Pasrore..'L renlize that, but I-brought up the question;:be- 
cause I think my distinguished friend from Cajifornia said if'we voted - 
for the Cooper bill, we ‘would bé violating our oath of office. :’ -' 
Senator Enore. Tasked that question, = 2 = ; 
Senator Pastors. Idon’tseethatatall = ©. o: 


caeag t 


That is the question’ raisé hereio.cc 6 se belt. 

' Senator Enore.: May'I say to my. friend that is a gootl answer, too. 
- Senator Monronny,. May. Task'a question?) 2.80 east And 
1 ‘The Gitamman. Lat’ the chairman’ ask-a- question -firet..‘ Mr -Mar- 

shall,;'if you have a job to do; And:the need exists; isn’t it the oath of 

every Senator or every publio official:to use whatever.means is possible 
todothatjob? .). i... RG sia, pode ee cetera byt etree ie 


ee obey de : ca 
Mr, Marsuaty.. Senator, I think that is the wise course of-acilonii{ 
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: The Cuatraan..Now, I-‘yield; What difference does it make 
whether we go under. the 14th amendment or commerce clause or both, 
as we are doing in this case, as long as we conscientiously fee] this job 
should be done They are both legal. ' 

’ Mr. MarsHari. They are both legal. . 
oun Pastore. In. spite of any previous decision of the Supreme 

urt. . - 

: The Criainatan: Of course. And it is ‘beside as pen which way 
you are going to go, 

» Mr, Marsi awn. Tagree with that, Sanaten . 

«The Cuamrwan. And anybody who sits around and argues for weeks 
and days whether we are going to do it this way or that way is wasting 
his time. If we believe this should be done, we out ht to use the legal 
means.that exist. And that is all there is to it. The rest of it is just 
words, despite: the: decision: of. the: Supreme Court. Congress has 
passed bills overruling the Supreme Court on many occasions when 
they thought ‘il: was necessary to do so. IT did it once by unanimous 
consent. : This ib-trie. We. overruled a. Su rémeé Court: eer -by 
unanimous consent within: the' maritime field. : 

-- Senator Pastore. We did that in offshore-— © - ; 

; “Senator Bf Monnoney. en Thame, can’ I ask a question to clarify 
ncThe Crainuan, Yes. ‘Do you yield to the Senator from Oklahoma? 
+ Senator Harr. Yes ae ee 

Senator. MonRoNEY: ‘What happens to the law? The decision rer- 
dered on it still stays on the statute books; but ne Court holding aye 
it. is unconstitutional; is that correct? is! 04 

“Mir, MARSHALL, ; That is correct, Senator. i See ee 
. Senator Monroney.:So another case: coming up from:an. cngingl 
court: could ‘reach the: Supreme: Court on writ of certiorari and could 
be decided again ‘by: the Court ‘in a ney, the preety Court felt the 
Constitution directed ;:is that correct 

‘oMi, MarsHann: Senator, I I think not completely. It I may expand 
on that, I think that is not completely correct. -. 

‘Senator Monroney. In other words, the law cannot be resurrected, 
even, though Congress has not: repealed it, pecauee the Court years 
age! held it Was unconstitutional. by 

Mr. Marsizanu, Senator, may I explain that? r re ee eee 

Senator Monroney. Yes. oj 

Mr. Marsuanr. Senator, the ee of. 1875. was ny criminal. statute. 
Tt has not been repealed by Congress,: | But it is:tiot im the Criminal 
Code.: ‘Anyone whois. trying. to obey:the laws’of the United States 
and:.looks ‘through ‘thé: Criminal Code: could not : find ‘this ias latv 
_ that had to:bé-obeyed:. As I say, Senator, it is a criminal statute; : T 
think it: thight be improper for. the:Attorney General to attempt to 
prosecute Some: criminal iunder:a sthtute that: had: been: declarediun- 
constitutional by the Supreme Court of. the Uniteil: States, whether hé » 
agreed with the Supreme! Court: of the: United States at-all or'not: I 
think that: for that. reason; as applied: to the 1875: statute, of any ¢rim- 
indl/statite, onde the Supreme: Gourtihds said ‘it lis: unconstitutidnal, 
itis‘fon all practical pur unevailable;: completely unhvailable, for 


‘} Senator: ONRONEY. T just wanted to know what the bitviatioit weas, 
Thathk you. adios gels i) Wt el bd sbreta ay ie trode Moe; Rena baada yt 


i 


7 tasting. purposes or any other-purpbeesiie 2 )icad sores a iccae yore 


ee 
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The Cyaan. Now, the Senator from Michigan. 

Senator Harr. Mr. Marshiall, the Supreme Court on its own initia- 
tive—I must admit I haven’t read the case, but ‘I read the newspaper 
reports—has held local ordinances and State laws requiring discrimi- 
natory treatment in the area of public accommodations to be unconsti- 
tutional, and it has held tliat such discriminatory eae give rise to 
either an adequaté defense in a criminal’ action brought against the 
alleged trespasser, or on ‘his initiative a right to obtain service by 
Court order; is that‘right f, are 

Mr. MarsHauu. Not the latter, Senator. ‘They have not held the 
latter. They have held, Senator, if I may add dne word, they have 
held that while such ordinances exist, the police of the city in which 
they exist cannot drrest someone for trespass or under some other 
ordinance for going into a business establishment which is prohibited 
by Jaw from perving him. : | poops 
_ Senator Hart. Is there not ‘pending a case which will give an 
answer to the question of whether, absent any such ordinances, an 
individual restaurateur or hotel proprietor, may elect to‘éxclude on 
the baseofrace? | | ae 

Mr. Marswatx. Senator, there are cases pending which muy raise 
that question. I think that we will undoubtedly file a brief with the 
Supreme Court in those cases. It may be that even the cases that are 
still pending do not fully raise that question,’ that thers aré other 
grounds on which the cases may be decidéd. If the Supreme Court 
un decide those cases on other groiinds, I think it unquestionably 
will.. te Ries ee 
' Senator Harr: If the decision is based én the grounds that odcupy 
our concern this morning, this would establish & right of actior under 
the 14th amendment on Pehalf of ‘any individual with ‘respect to pub- 
lio accommodations; wouldn't it? es 

Mr, Marsnart..'‘Senator, it is more ‘complitjted' than’ that. The 
cases involve arrésts and State action in thogt' terms. They do not. 
involve a suit by someone seeking access toa place. ‘It is a condsiv- 
able that the Supreme Court could decide the State could not arrest 
someone for going in, but at the same time the person’ that wants to 
get in could not bring a suit to get in. So’ that-is-one ofthe difficult 
problems of thosecises, 2 

Senator Hart. I see. You would be'in an aréa comparable with 
this restrictive covenant situation, Ft 

Mr, Marsnae. ‘That is right, Senator. The réstrictivé covenant is 
fees ae that’ doesn’t give someone the right to sué to buy a 

ae | one 

‘Senator Hart. It is cléar, is it not, that linking both methods, the 
commiérce clause and the’ 14th amendment as the basd ‘for’. bill, 
would: not: jeopardizé the bill, éven though one‘ of 'the methods later 
was held to be-tincotistitutional: | Ee 
Mri Marsnata,'T think thatig Glear; Senatone! -e 
lin used ‘the '¢ommerde clause to ‘éhact tacit ‘antidiscrim Hation'legis- 
lation and these ticts have bet héld dohbtitutional? =! sees cee Ee 

Mr. Marstratx. There is no question prone Ct Senator.” 
~ Senator Hart. “We have precedént:in' this areas don’t we}! 

Mr, Marswauy. That is nents Senator. Yow have precédent’ in’ 
that area with the case of the bus terminals, airplanes, and railroads. 
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Senator Hart. My last comment is one which may permit you to 
correct my understanding. I think one of the worse things we could 
do would be to wind up with a bill that established a right of action 
to one denied accommodations, then have the Supreme Court in these 
ore series of cases we have talked about, hold that there was a 
right of action beyond the area which we, by legislation, may grant. 
It would not, I suppose, embarrass the citizen, but it would embarrass 
Congress because would it not be true that if the Court, in these 
evolving cases, holds that under the 14th amendment, a citizen has a 
right of action, that the reach of the administration bill would be less 
inclusive than that Court-established right. Isn’t that true? 

Mr. Marsuatu. Yes, Senator, if the Court held that, I think that 
would be true. 

Senator Hart. Thank you very much. 

The CHatrMan. The Senator from New York is here and he asked 
to testify some time ago, and we have had to delay him. Iam sure the 
committee will have no objection if we hear from him now; we could 
further question Mr. Marshall later. Is that agreeable with the 
committee? 

Senator Corron. Mr. Chairman, you mean we will be able, presun- 
ably, to question Mr. Marshall more this morning? 

he CuHarrMan. Yes; I think the Senator from New York doesn’t 
have too long a statement, 

Senator nN. By permitting the Senators to yield back and 
forth, a couple of us, or I at least am in a situation where I won’t 
get a chance to ask the questions I have in mind. 

The Cuamman. Weil, the Senator from Washington will recognize 
the Senator from New Hampshire. 

Senator Corton. I don’t want to hold up the Senator from New 
York, but I have two or three questions I might ask, and the other day 
when I yielded just once to the Senator from Vermont, I thought the 
Chair very wisely ruled that to let a Senator yield to other Senators, 
meant he could monopolize the floor. 

I just wanted to get a chance before noon, because I suspect we won’t 
hold a session after 12 o’clock. 

The CHatraan. No; I guess we will not. 

Senator Proury. Mr. Chairman, if we won’t complete the question- 
ing of Mr. Marshall today, will he be available tomorrow ¢ 

The Crraman. Yes; Mr. Marshall is available. 

Mr. Marsuauy. Iam available. 

Senator Corron, I don’t want to be responsible for holding up 
anyone. | 

The CirarrMan. Out of courtesy to the Senator from New York, 
I wanted to give him a chance to testify, because he has a bill in this 
committee, with other cosponsors, that deals ‘with this subject. The 
Senator from New York and myself have participated in some of these 
similar matters in the field of transportation, and I think he has waited 
a couple of days to testify. I want to give him the courtesy of. making 
his statement now, and then we will prsceed back to Mr, Marshall, 
et am sure that. all of us will have a chance to ask any questions we 
WISN. a a, . ; : % cats Sas a 

I understand the Senator from New York doesn’t have too Jong a 
statement. ae ae ; fae 4 . : 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 257 


STATEMENT OF HON. JACOB K. JAVITS, SENATOR FROM THE STATE 
OF NEW YORK 


Senator Javrrs. Mr. Chairman, I express my gratitude to the Chair 
and the members of the committee, and I shall not intrude upon the 
committee’s time. I shall finish my statement in 10 minutes, and I will 
watch the time myself. 

The Cuamman. I would suggest that you won’t intrude, you can 
make it short, because your views are fairly well known in this area 
by other Senators. . 

Senator Javrrs. Mr. Chairman, my purpose in testifying today is 
to testify essentially as a lawyer, because I think you are faced with a 
legal problem. I have had some experience as a lawyer, on constitu- 
tional questions and in arguments before the courts. 

As the Chair says, my views are well known on this subject, and I 
have debated it many times and will debate it again. oe 

Mr. Chairman, I am the author of S. 1217, for myself, Senators 
Beall, Case, Fong, Keating, Kuchel, and Scott, introduced March 28, 
1963, which in essence is exactly the same bill to bar discrimination in 
places of public accommodation, and proceeds along the same lines, to 
wit, the Commerce Clause of the Constitution as the bill introduced on 
behalf of the administration. | ae 

I am cosponsor of that bill, as well, but this bill preceded it, based 
upon a rather extensive study which we made of this situation. Mr. 
Chairman, the bill before this committee reaches an aspect of the 
civil rights crisis now sweeping the Nation which almost no other 
civil ei proposal can reach in the same ae I speak of the moral” 
issue of personal dignity. To understand fully what this, legislation 
is about, one need only for 1 moment put himself in the position of a 
Negro who, walking into a restaurant or a hotel or a store, must first 
look around apprehensivély to see whether or not he or she is welcome. 
T have seen this human tragedy a thousand times myself. ~~ 

I would like to read to you a short passage from a very fine article, 
entitled “Discrimination in Hotels: A Cause for Crisis?” which, you 
will be surprised to hear, was carried in a'trade journal, the Hotel 


Monthly, just a year ago: 


One balmy Janyary midnight on St. Petersburg’s motel-Hued Treasure Island 
a tired and hungry famftly of four pulled their new Chrysler into the driveway 
of a modern 100-room motel-hotel. The father got out, stretched and straight- 
ened his tie. Through the large glass doors he could see a middle-aged woman 
behind the registration desk engrossed ina book. _ . pe ate 

Ralph Sims went In and greeted her with his best smile, The woman looked 
up startled and without a word disappeared through a doow behind her. Mo- 
ments later her drowsy husband appeared through the doorway with a frozen 
stare fixed on the traveler. — . . = es 

“Yea?” he inquired at last, . a oe 

“How much are your double rooms?” said Sims. “I notice there's a vacancy.” 

The manager sucked {in his breath and looked Sims in the eye. “Fifty thou- 
sand dollars,” he said. , aries) 

Even Sims, who owned a $500,000-a-year appliance businéss was caught off 
guard, “I don’t get it,” he said, forcingalaugh. | ee a 

“That's what the price is,” repeated the manager. “That's how much it would 
cost me in business to serve you. I’ve got 75 guests here tonight and I’ve got to 
think of them,” » ae : 7 a ope oe 

“Look, mister,” said Mr. Sims finally. “I'll pay you twice the price. I've got 
two kids out there. They haven't had a good meal all day, we're all exhausted 
and we can't find any place to sleep.” 


258 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


_ “Sorry,” said the manager, shrigging his shoulders, “I feel sorry for you, 
ae I just can’t do it.” And with that he abruptly disappeared through the same 
oor, : 
That night the Sims family, who were Negroes, tried to doze curled up inside 
Pie Darker ear, counting the minutes until sunrise when they could begin 
junting a colored restaurant for breakfast. — 
-,: [ began with this very human anecdote because I believe it helps to 
portray the deep importance which this proposal has to the Negro 
community and to the Nation itself, which is at last becoming mo- 
bilized to begin to meet head on the justifiable demands of its Negro 
citizens for equal opportunity and equal treatment now. 
- Other aspects of civil rights—in voting, education, administration of 
IueHce HOUEINE, even employment—vital as they are in themselves— 
onot involve the day-by-day confrontation in restaurants, lunch coun- 
ters, hotels, motels, stores, and shops and other similar public accommo- 
dations which make this one of the most explosive aspects of racial 
relations. | . 
It is because of this very human, moral element that, in my judgment, 
the Negro community has directed most of its campaign of demon- 
strations ‘against discrimination in public accommodations. I believe 
it was no accident that the beginning of this movement, in the spring 
of 1961, the sit-ins in Greensboro, S.C., was directed against segregated 
lunch counters. | | y 
_«. Now, I consider this bill a pivotal part of the President’s program, 
Mr. Chairman, because J think it represents the basis for what has 
brought forth such a surge of protest and brought us to this crisis in 
race relations. I point out, I think, the Congress and the President 
missed the boat in 1957 and in 1960 in failing to enact part ITI to give 
the Attomey General authority to bring injunctive suits in representa- 
tive Civil Rights Cases, including school desegregation. = 
. It missed the boat again in failing from 1957 to date to crack down 
on. the use of Federal funds to subsidize State programs in. which 
segregation or discrimination were practiced. . 
‘4b 18 


| rather amazing to me this now becomes by no means the stormy 
petret in this field that it was then. Yet, if we had done it then, we 
might very. well have given tongue to the grievances of the millions 
who are now protesting so very strongly. Re 

_ I think our failure to act in 1957 and 1960 had a tendency to lose 
the confidence of the Negro. community and the will of the Federal 
Government to redress its reasonable grievances and therefore caused 
it to feel the need to express its impatience by direct action and demon- 


. stration. So, I say again we have another opportunity in this public 


accommodations bill, Mr, Chairman, and we will not, in my opinion, 
be true to the national interests, unless we passit; ide & 
We cannot limit ourselves to pouring buckets of ‘water over the 
yaging fires of racial unrest. Americans are entitled to have an outlet 
for what they feeliselementary justicainthisfield, = 
The Cuarrman. I think the Senator from New York ought to put 
in the record at this point that there were several Members of Congress 
that tried very hard and voted té keep part ITT in the bill, in 1957. - But 
_ there werd nok enough ofusatthdttimetodothejob, = | 
“Senator Jdvits. I am delighted with the Chair’s addition. ‘The 
Chair was.one of.those who:fought very manfully for that. 
3 Da a ee oe eS ee iT § ech ge : od . PP FE. 
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The Cuarrsan. There were several members of this committee 
among itssupporters, too. 

Senator Javits. I. think it is sad we didn’t succeed for it has caused 
us no end of grief, but. I mention it only because it is such an object 
lesson for what we face now. Here again on front stage center is 
this so-called public accommodation section; itis so easy to lay it 
aes and go on to other things, and say it is too tough, we won't 

oit. 

I think it would be as great a mistake and could have the same 
repercussions in terms of not dealing with the causes of grave public 
unrest, as we made in 1957 and 1960 in the judgment of those who 
fought for part ITI. , 

Now, Mo. Chairman, the one other thing I would like to point out 
is that I am not for a bill on public accommodation which has the 
concilistion technique as its only method of enforcement. I have been 
attorney general of my State, and have actually enforced civil rights 
laws, and I believe, Mr. Chairman, though the conciliation and medi- 
ation technique must always be employed, the residual right of en- 
forcement is absolutely essential in this field. It is the only way in 
which you can deal with a diehard minority and that is what you 
face here, And certainly you face it in communities where the social 
order is asocial order of segregation. . 

The conciljation technique is a valuable one, but unless it is backed 
up by a sanction in Jaw, you don't have anything in the way of a 
statute which is going to do you any good in the field we are discussing. 

So, I am against a toothless pu lic: accommodation law. And I 
think if we are going to act, we should act meaningfully and in a law 
which has the necessary sanctions. I believe the bill which is before 
the committee has reasonable sanctions of the-kind wo are accustomed 
to, and they are not unreasonable in the sense that there are no crimi- 
nal sanctions; there is a full canopy of civil remedies and that is rea- 
sonable in my opinion. ee ce 

Now, I would like to conclude, Mr. Chairman, with the legal argu- 
ments, It is my judgment that to resolve the differences between those 
who take one approach and those. who take another on the ‘constitu- 
tional question, weoughttoadoptboth, © “§ : 

I noted this was recommended here by my colleague from New York, 
Senator Keating. : I notice also it was recommended by the Leadership 
Conference on Civil Rights. I believe this is the right course. If we 
are going to act meaningfully, we ought to exhaust Congress’ power, 
by invoknig both the commerce clause and the 14th amendment; 

Now, I have had ‘the Library. of Congress make a study, so hur- 
riedly it is in longhand, as to whether a single provision of law may 
depend upon two constitutional. authorities, and they feel it can, and 
I would like, if I may, Mr. Chairman, to have permission to intro- 
duce this memorandum in the record. phe Set ; 
_ I feel the committee can base this particular statute both on the 
commerce clause and on the 14th amendment, and the Library has 
made tie study which I think bears out that fact, and I would like to 
offer it. 

“The Cramman. I think it would be a valuable contribution. 


uo aoe ‘ co # 
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(Tha niemorandum referred to follows:) 


' THE LIBRARY OF Conaress, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., July 9, 1963. 


From: American Law Division. _ ee 
Subject : Dual constitutional basis for legislative provisions. 


Congress the authority to ‘do so stemming from more than one constitutional 
clause because of the possibility that the exercise of authority on one base might 
be deemed invalid by the courts? . se, 8 font gt : 
ti answering these questions a di inction should be drawn between a bill 
in which it is sought to rest a single provision on more than one constitutional 
puke, ahd a: bill in‘ which several provisions are included all telating to the 
game:general subject matter. but each resting upon a separate and distinct con- 
stitutional clause... , F 
“An example of both types is the Civil Rights Act of 1080 (74 Stat. 86) 
which contained provisions resting upon Congress power over the Federal ju- 
dictary ‘(obstruction of court orders), over Federal elections (preservation of 
Federal elections records), over raising Armed Forces for national defense (edu: 
cation of children of members of the Armed Forces), and over the right to vote 
without, discrimination because of race (Federal referees). This latter clause 
qvas also declared to be based upori Congress power to regulate Federal elec- 
tions’ (art. I,’ sec. 4), and to protect against denial of equal’ protection of the 
laws by State action (14th amendment) (see U.S. v. Manning (D.C. La.), 215 F. 
Le allan any & Pa 4 bein of : ~ — ; 
mee ig. memorandum will discuss only. the first possibility; i.e, the basing of a 
single provision on two separate constitutional clauses. . 
“The proposal at the present time of basing the so-called public accommodations 
feature of the proposed civil: rights pli on both the 14th-amendment and the 
Commerce Clause (art. J, sec, 8, cl. 8) seems to be a de novo undertaking. No 
precedent: of a similar nature Involving these two clauses hag been found in the 
P Congress has, however “sought to obtain legislative objectives ‘In’ the past 
through the use of several of its constitutiohal powers simultaneously, :_Perbaps, 
in some instances, this was done to‘ broaden the scope of the statute, but in oth- 
ers it was apparently done to bolster its exercise of power. Both reasons might 
well haye been utilized insomecases. ". oe oi ce yf 
‘It ‘Might dlso’ be noted that begirining: inthe thirties, particularly, Congress 
hag-tended to attach so-falled separability. clauses to many of its enactmen 
(seq ‘“Separability, and s¢ arability clauses in the Supreme Court,’ Robert .L. 
Stern, 61 Harvard Law, Review 76 -(1987)), ‘While these, clauses enerally 
relate to the separation f different ‘ptovisions in a™ law, there would ‘seem 
to be no reason why such a clause could not be drafted to relate to the possible 
separation of constitutional. powers supporting a single provision. (see “"Dissec- 
tign'of Statutes,” Noel T. Dowling,,18 Am. Bar Asso, Jour.,:298 (1932)). It 
might be a redundancy ingofar as judicial, interpretation would be concerned, 
bit it also might have some value as an expression of congressional intent. 
. As teapects instances syhere Congress ‘has based its authority on more than 
one ¢lanse of the Constitution, the. following ate presented as examples: 
- (1) Tariff Act of 1922—Truystées of University. of pale v, U.8, (20 0.0.P.A. 
(Gustome) 134, gert. granted 287..0,8. 596, aff'd. 28) 18. 38 (1032) ). "> “his 
case involved a claim by ‘the State 'tiniversity ‘that certain laboratory niatérial 
imported for itt benéfit was not hubject’ to import duttes: because the university 
asa: State. institution possessed an éxemption’ from . Federal taxation: while 
engaged in, the nerformance of. public. governmental functions. The,claim was 
dented hy the Court, of Customs and, Patent Appeals ‘and this dental was ‘af- 
ed b¥ the Supreme Conrt.’ Sah MeN ee ae ee OE Oe: 
Od ‘atstalnine ‘the legistat(ari. thie: Cotrt- dt Custoins ‘and ‘Patent: ‘Appeals 
pi alas Oe ae ne oe 7 ce So Ee, 
“The. poser, ta, lay. Imports or, uties andthe power: to regulate commeres, ay 
and ‘often do. find expression ' the patne wet af Copetese, The eratutory 
provisioti may be the ‘combined judgment of the legislative body and may 
embrace objects extending beyond that of revenue.” 
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And, on pages 189-140: 

“We come, therefore, to this conclusion, based on reason and on the constitu- 
tional authorities cited, that it was within the constitutional power of the 
Congress to fx a rate of import duties to be paid when the articles imported 
here entered the commerce of the country. This it might do for purposes 
of ratsing revenue; it might do it as the result of a national policy of protection 
to the industries of the country; it wight do it as g regulation of foreign com- 
merce, for all these powers were within its exclusive power.” 

(2): Civil Rights Act of 1960 (74 Stat. 86)—U.8. v. Manning ((D.C. La.) 
215 }*. Supp. 272, (1863)). In upholding the voting referees provision of the 
1960 Civil Righta Act, the district court stated, page: 289: “We summarize, 
The object of the act is to guarantee to qualified voters the right to register 
and vote. That end is within the scope of article I, section 4 and the 14th and 
15th amendments; the corrective registration plan embodied in section 1971 (e) 
(of title 42, United States Code) is an appropriate nieans to accomplish the 
end.” 

(8) Tennessee Valley Authority Act (48 Stat. 58, (1933) ). Enacted for the 
purposes of national defense and improvement of commerce, agriculture, and 
navigation (16 U.S.C. 831) (see Tennessce Electric Power Co. vy. T.V.A., (D.C. 
Tenn.) 21 ¥. Supp. 847, 306 U.S. 118 (1939) ; Ashwander v. T.V.A. (297 U.S. 
288), rehearing denied 297 U.S. 728 (1938) ). 

(4) Atomic Energy Act, as amended (68 Stat. 921—Enacted on war and 
commerce powers (42 Stat. 2011, (1946) ). 

There are several instances where a dual basis for authority was asserted 
by Congress or where courts have spelled it out. There are others of the 
latt®r kind, such as the power of Congress to authorize the issuance of legal 
tender and make it a suitable medium for the payment of debts (see 12 Stat: 
345, 532, 709 (1862), 20 Stat. 87 (1878) Legal tender case ae vy. Greenman, 
110 U.S. 421, (1884) 48 Stat. 112 (1933), Norman v, B. € O. R.R. Co., 204 
U.S. 240 (1934)); this power has been held to rest on the authority to coin 
money, borrow. on the credit of the United States, raise funds by taxation, and 
regulate commerce (supra). 

In other instances courts have sustained a congréssional enactment through 
Hmiting its area of application to conform with the. etree powers of 
the législative body. For instance, in U.S. v. Dewotit (76 U.S. 41 (1869)), 
the Supretne Court declared that while @ provision of an act of March 2, 1867 
(14 Stat. '484)‘ prohibiting the mixture of naphtha and {illuminating oil was 
a police regulation .related ‘exclusively to the ‘internal trade.of the. States 
and thug beyond Congress power over interstate, commerce, nevertheless the 
act ‘could be enfdérced in the. territorles and the District of Columbia where as 
authority of Congréss was‘plenary. 

-And,.:the courts have NHkewise ‘(although there are: oppostte opinions ' on. 
this. point) | sustained legislation as within the power of Congress to enact 
even though aspects of: it might be questionable. In N.L.R.B. y.. Jones € 
Laughlin Stéet Corp., 801 U.S. 1 feel ‘the Supreme Court, in upholding the 
National Labor Relations Act, rejected an argument ‘that one the preamble 
to the statute and its: legislative. history afforded some -indtcatfon pe the 
act. was intended to operate :(i.e.,- affect labor-mangement: relations): in fields 
not subject to the commerce power, it should be declared invalid in toto, -Chief 
Justice Hughes sta (p. 80) : “But we are not at liberty to deny effect to specific 
provisions which Congress has constitutional power to enact, by superimposing 
upon them inferences from general legislative declarations. of an anibiguous 
character; even. if .found in the same statute. The cardinal principle ‘of 
statutory construction is. to. save and. not to destroy. We have repeatedly: 
held that ‘a8 between two possible interpretations of.a statute, by.one of which. 
it would’ be ancohétittitional and by the other valid, ovr plain duty Js to adopt 
that: which will save the act. Even ‘té avoid & serious doubt ‘the | rule Is the 
sinie,:. Federal Trade.Oom’n. vy. American Tobacco '0o.;' 204 U.S, 268, 
Panama. R. .00..¥, ae heen. 264: U.§: 875, 890; Afissourt -Paciflo R.R. ‘Coz'vs 
Boone, 270 U.9. 472; Blodgett v. Holden, 276 U.S. 142, 148; Richmond, — 
Anchor Co. v. v8, ses. 881, 346. 

‘YWe think it’ clear’ that -the' ‘National ‘Labor ‘Relations’ Act. may ‘be® con: 
see RO; ag to See within the sphere of constittitional’ ‘authofity. ; 

erent, th ere’. geema to. be: no reason:;why Congress: ‘ehnhot? base its 
sowel tp to" ‘enact ‘a eras provision - ete lay /upon , several. gouge tutional 
clatises patiently hi in ea. “Where the aw has, not, been, adjudicated with 
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finality. As was stated in Trustees of the University of IWinols v. U.8., supra, 
“The ‘statutory’ provision ‘may ‘be the combined judgment of the legislative 
t ‘* #-0" and this will have’ some relevance in an interpretation of a 
Stataté by the courts (se¢ N.L.R.B, v. Jonés € Laughiin Steel Corp., siipra). 
sara! thee BA! foe Roses L.. TIENKEN, Législative Attorney. . 

Senator: Javits: Now, the: basis* for action under the commerce 
clause ig firmly embedded in'the dozens of congressional enactments 
Under that. clause. It includes the National Labor Relations Act 
the Fair Labor Standards Act, the Agricultural Adjustment Act, an 

the Food and Drug Act, The Attorney General, in testimony before 
this committee last week, reférred to the ‘Oleomargarine Act, which 
sought to regulate index the commerce clause the shape and color of 
oleomargarine, which has o detailed form of regulation under the 
commerce clause. ‘Just as in’ those enactments, the bill before the 
committed is validly within thé Congress' interstate commerce power 
bécause the practices which it seeks to regulate:are a burden upon 
interstate commerce. Denial of services and accommodations on the 
basis.of race or color interferes with the freedom of interstate travel 


by Negroes. _ a ss hci re: ie apethctdectad 
"T don’t think there is any question about its burden, because. I think 


we can almost testify; on our. personal: experience that. it reduces the 


yolume of interstate travel and that is certainly the most elementary 


form of burden. “0 7 We hase sont canis 
‘I believe the incident ‘to which I referred at the beginning. of my 
testiinoniy. is eloquént.evidence. of just. how such discrimination-.does 
interfere with such travel; I am sure the committee will. hear more 
such testimony firsthand during these hearings, a cea 
~ The 14th amendnient also ‘could: Support legislation along these 


lines, although, as I have suggested, it ‘would, probably. be to 
spell out. the reli 


ance on that. amendment: by. expanding the definition 
of:establishments covered by: the bill in‘ order to make ‘it clear that 
it ‘proscribes discrimination on, arolinds ‘of race or colo by any busi- 
ness in which such discrimination 1s enforced by State action. ... -. 
. The cases: have .been discussed in great. detail by the committee. 
There is one additional argument: which I think is very: important. 
_’ The essence of the:law under the 14th aniendment is that the law 
ee the 14th amendment ‘creates no new rights,. All it does 
is give s method so 


| of enforcement for rights which do.exist.. ce 
«On the other hand the law under the commerce clause can create 


‘Rew ‘tights because the ‘commerés ‘clause ‘giyes ‘a plenary’ power to 


Congress to legislate in a'field oe: Pi Se eee 
_ Lherefore, it seems to me that if you really want. to. cover the field, 
and.I.am sure that if: we pass a bill,-we want it -to be ‘effective, the 


-most:..uniform, the most all-inclusive covera 8° would. cone utider 
thé commerce’ clause, ‘where Congress has tlie .poryer to impose a 


specific’ type of reguiftion out-of which: right then arises, whereas 
under.the -14th.amendment you are.only dealing with rights which 
already exist-and giving thei an opportunity, to be enforced” by 
appropriate action, © 0 ae 
-To me, that. is a. very ..important..point. ..I. feel that the 14th 
amendment basis,.for the statute—and I say that based upon: the 
int which I have-just made—has the greater chants of being uneven 

In its-application, for it depends foo, heavily, on legal or. factual sit- 
udtions.  Tricidentally, these legal or factual ‘situations are generally 


( 


| 
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case to their outermost limits, a, social pattern of segregation, And 
let .us remember that the Court hss sent. peck tot a MI 
: | _, Applicable | every- 
where across the board,.and it.is based upon the established night of 


nstj- 
virtue of the’ plenary: power oyer. 
interstate commerce, which fas besa granted to the Congress by, the 
Constitution, - . 3 ee ee ee rca 
Whereas, if you leave it only on the 14th amendment ground you 
are trying to enforge rights which the 14th amendment ‘itself. as 
created and they. arp, bound ‘to: be,; according :to the. decision of the. 
courts, when stretched to their. outermost limit, more uneven jn their 
application than would be the invocation of congressional: authority. 
underthecommerceclause. 0 ge ag bt 
Senator Corron. Mr. Chairman, I didn’t mean: to ¢urtail your. 
testimony, Senator, by what I.said at the start... And. secondly, 
Mew you Deruib a du on atthispoint? oo 
Dapiiee avirs..Cortainly... .-0 0 0 So epheg celae 
Senator Corron, Your statement very much interests me about the 
14th nenenii ried ¢ epplicetion: eee ee eer ea 
You say it would depend—it would be.uneven in its enforcement, 
I assume even if we passed an act and the Supreme Court now, upheld - 
it, because it relies too heavily on legal or factyal situations. It. is. 
not exactly clear to me. ice Cem ee ee ee 
‘Do you,mean it would still only affect establishments licensed by. 
the State? Would you clarify ‘that a little or give an example?.. ; 
Senator Jayrms. Iwouldbegladto,, 
It' would sffect any situation in. which there was “State action.” 
Now, licensing. alone, according :to decisions so. far,: has ‘not..been. 
held to be State action. ‘In fact, this case of: Johnson Motels, what: 
has ‘heen held 'to ‘be State action, is a State statute or a municipal: 
ordinance which brings about. or hiects segregation, or the statement, 


Personally, I believe the: Su reme Court. would: overrule ‘that... 
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essence of our country. But what you want to do is set a standard 
which is as uniform ‘as possible. I think my credentials are good 
dn this to speak not only for the South but for the North and the 
West’ and every part of the country. My point is in view of the 
nature of these two provisions of the Constitution, the 14th amend- 
ment, which Congress first wrote itself and the commerce clause, 
which: gives 'a' license to the Congress to create tights. I think it is 
much wiser to employ both because there is greater danger of uneven 
necessity 4nd perhaps even sectional application in the 14th amend- 
ment approach standing alone than there is if you include the com- 
merce clause as well. That is the essence of the legal argunient I 
make to the colamittee: = 
Again, I don’t dlaim you avoid litigations, but I feel you make a 

more uniform standard in an establisiHed area where tlie law is very 
clear, in térnis of how the Congress tan proceed and where it is en- 
titled, utidéi the constitutional mandate, to regulate business or to 
confer Fights in a general field, to wit, the field of interstate com- 
merce. That.js the essence of my legal argument. 

If I may ‘conclude, Mr. Chairman, the argument has also been made 
in these hearings and elsewhere that some countervailing rights of 

rivacy or freedom of association are infringed by these proposals. 

o'me'a® compléte answer is that almost every regulatory enactment 
of the States as well as of the Con involves.some loss of privacy 
_ or. freedom of association, yet our Nation could hardly exist without 

them.:' Labor legislation, food and drug legislation, and farm legisla- 
tiori ‘all iiivdlve ‘sorne ‘countervailing loss of freedom on the part of 
some in order to serve the national interest. A minister in Atlanta, 
rr aa Roy Pettway, recently put this very well ina sermon. He 
sald: | _ bev 

- When a man operates a store, restaurant, hotel, or other business, he may do 
so a8 a corpdération chartered by the State, and in any event, he can do so only 
by licensé frofi the Government. He cannot do so privately without a Govern- 
ment License, aud thus the right to operate his. business is a privilege granted to 
him by the.Government. And his business may be worth so many thousands of 
dollars; but those are U.S. dollars, and without the U.S. Government, his 
property would be worth tio more than Confederate currency. 

If your private building is dangerous, the Government can make you tear 
it down, If a private druggist hag tainted drugs, the Government can seize 
and confiscate, ar even though they are hig private property. If a pbysictan 


or lawyer does not follow the regulations of the Government, his Hcense will be 


revoked. If you don’t obey traffic rules, your driver’s Ncense will be taken 
away from you. And if a man does not operate his business in accordance 
with the law, his business license can be taken away, and his pir.ce of business 
“padlocked.”” | her 

That goes for saloons, inns, and so on. So I don’t think the free- 
dom argument will stand up against the argument—— tye 

The Coamman. You didn’t read the next line,’ 

‘Senator Javrrs.. ‘What this pepe lenon would: do is only to deprive 
operators ‘of public’ places of the freedom to discriminate against 
patrons because of the color of theirskin. | . _ pe 

‘The Cramman. That is as simply and succinctly stated as: I 
have heard it. . Le | 
' Senator Javirs. You are very kind. The freedom of operators of 
panic places: has long: been restricted in many ways which no one 

as seen fit,to challenge as a deprivation of private property. rights. 
In common law innkeepers were’ required to make their ‘establish- 


\ 
\ 
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ments open to all travelers. Today in most States those who invite 
the public onto their property to do business are obligated to pro- 
vide greater precautions for the physical safety of their customers 
than owners of wholly private property. Some 32 States already 
promt operators. of public places from exercising freedom to 
iscriminate on grounds.of color. And a number of Southern 
States.indicate no countervailing protection of private property 
rights because they Prony operators of ar places from exercis- 
ing freedom not to discriminate on grounds of color, by having seg- 
regation status. : uae 
ow, as to this so-called argument for Mrs. Murphy’s boarding 
house, I do not believe an ernaae cutoff—in either dollar volume 
or number of employees—should be written into this bill to exempt 
_ outright smaller businesses from the effect of the act. In the first 
place, that is not done in any one of the 32 State statutes to which I 
referred. I think that is a powerful argument against it. To do so 
in the Congress would negate the moral and human base for this legis- 
lation. I do not believe Congress should itself discriminate against 
the larger businesses in favor of the smaller ones, in order to permit - 
the latter the capability of racial discrimination. 

A Negro should not be forced to decide whether the particular 
hotel or mote] he is approaching is one large enough .to treat him like 
any other fellow American. Unfortunately, this is going to be the 
result as a practical matter no matter how the legislation is phrased, 
since limitations of manpower and funds would ordinarily prevent 
the Department of Justice from pursuing any but the prominent 
enses, And the commerce clause approach itself: requires a sub- 
stantial involvement in interstate commerce so that again the smallest 
establishments would ‘practically not be covered. But I do not feel 
that the Congress should go beyond these built-in. exemptions to 
exempt specifically any class of proprietors of public places. 

If a-small rooming house in shiek the proprietor lives—which is 
the case most often described in this connection—is regulated as a 
public place by the city and State through licensing, special fire laws, 
and public health standards, I see no reason why it should not also be 
subject to the same moral code as its larger competitors. Just as in 
the choice between the commerce clause and thé 14th amendment, 
my recommendation here is that Congress should exhaust all of its 
power to do away with the blight of recia] segregation and discrimi- 
nation, 

In conclusion, it is my firm belief, as a lawyer and as a legislator, 
a eo pending legislation is wholly constitutional and vitally 
needed. oS _— 

Mr. Chairman, may I have permission to do one other thing? We 
have some excellent A from law school professors of very great 
respect, sustaining the constitutionality of this particular statute. 
One is Paul Freund of Harvard. © ~ 

The Cramrman. He is going to be a witness here. He has con- 
sented to come down and Sate I understand he is one of the ovtt- 
standing authorities in this field. © ae ee ; 

Senator Javrrs. Yes, and Prof. Arthur Sutherland of Harvard, a 
very distinguished authority has written.me a long and very. fine 
letter again bearing out.the constitutionality question. 
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_ The CxArraran. For the purpose of those interested, as lorig a8 ‘we 
are‘on the subject; six or séven deans of thé law‘schools of some'of our 
reat educatiorial ‘institutions, ‘including Notre : Dame, ‘California, 
rkansas, Virginia, Yale, and Harvard ‘até going to testify before 
us. I:don’t know why the University of Washington is not in there. 
We can get the legal opinion of these people who have studied this 
question. I am ‘very interésted in your giving us the benefit of this 
study which we can go'into‘deeper, arguitig that you can proceed 
under both constitutional bases and then let the Court determine on 
which they choose to rely. I want to ask you one further question. 
_From your opens as Attorney General do' you know of a single 
State law in the 82 States having public accommodations rules that 
gives ‘these éxemptions' you talk about? 
. Senator Javits. No, not a one. : 
‘The Cuarrsan. I don’t know of an particular practical problems 
we have had in these States in the enforcement of these laws against 
discrimination based on race, color, or creed. There have been some 
‘that is true. But a lot of them have been friendly suits to de- 
‘termine ‘this. In no case that I know of have they put in any 
exemptions. 
+ Senator Javirs. No. 1, the Chair is right, there are no exemptions, 
and. No. 2, of all: of the antidiscrimination statutes in the State of New 
York, ‘and I think: we have as complete a network as'’any State in 
the United States; the one with which we have the least problem 
ig He Duele accomodations law. It just is accepted and that is the 
end of it. . 7 - tf 
- The -Cuatrsran. I know that is true in my State and I am sure it 
is true in the three Western States with which I am familiar, Wash- 
ington; Oregon, ‘and California. And also is it not true that in all 
of the 30 States, there are stronger penalties than are even suggested 
by this piece of législation® ==> =° © ot ae 
- Senator Javirs. Almost without exception, there are criminal 
penalties for enforcement. As I run down the sheet, California has 
no criminal penalty; Maryland——— 2. oe ' 
The Cuarmwan. Most of them. I will'get that for the’ com- 
mittee’s files. °° , : =! = 
Senator Javits: A'few don’t, but the overwhelming majority have 
criminal penalties. : a, a - Me ie kas a 
The CHarrman. We will put into therecord all of ‘the legal 
opinions we receive. | | ae 
Senator Javits. ‘Thank you. I have one from Professor Cooper, of 
the University of Michigan Law:School-also, and ini fairness to these 
men, who’ have done a lot of work, I would appreciate very much, 
including their opinions, in my testimony, .') 0° |: ee 
(The matter referred to follows:);° , 
ee pga 2 ie "New York Unrveagity ScHoor or Law, - 
New! Pork, N.Y. Juty 8, 1968. 


Senator JAcos K. Javrrs, - 
SwSenate, =. 2 see. ae 

Committee on Labor and Public Welfare, 

Washington,D.0.- ©. re | oe, ; 
Deak Senator Javits: In your letter of June 28,. 19638, you inquire about 

constitational aspects’ of the five ‘principal Senate proposals to. prohibit dis-. 

crimination in publite accommodations.’ We are ‘pleased to ‘respond to your 
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request, first noting the essential features of the five’ bills; and then com- 
menting briefly on certain aspects of the constitutional : questions Fatsed by 
these several approaches. 


Legislative proposals to prohibit discrimination in pudlio accommodations 


1. Title II of S. 1781, the administration Dill, relies principally upon the 
commerce power, and secondarily upon section 5 of the 14th amendment, to 
assure “the full and equal enjoyment of the goods, services, privileges, advant- 
ages and accommodations” in places of: lodging, public places of amusement, 
and retail commercial establishments wherever there is “substantial” effect on 
interstate commerce. Civil action for preventive relief is authorized by any 
aggrieved person or, upon satisfaction of . certain preconditions, by the 
Attorney General. 

2. 8. 1732 is idéntical with title II of 8. 1731 except that It omits: any 
reference to the Community Relations Service (separately provided for in 
title IV of 8. 1781) and adds a paragraph requiring the Attorney General, 
before bringing an actlon, to use the services of any Federal agency that 
may be available to secure voluntary compllauice, if he betloyes such a pro- 
cedure is likely to be effective. 

8. 8. 1622 relies exclusively upon the commerce power to ‘authorize the 
Attorney General to institute civil suits for preventive rellef “whenever a pér- 
80n engaged in any business affecting commerce refuses or denies to any other 
person, or withholds from another, equal treatment in the facilities, services, 
or accommodations afforded by one in such business on the ground’ of race, 
religion, color, or national origin of such person, * * *” 

4. 8. 1217, like S. 1622, relies solely on the commerce power; but, unlike 
8. 1622, it forbids discrimination only as to “any hotel, motel, or other public 
place engaged in furnishing lodging, the business of which affects interatate 
commerce. * * *” Violation is made a misdemeanor subject to a fine not to 
exceed $1,000; and civil suit is authorized by an aggrieved party-or by the At- 
torney General {in behalf of the aggrieved party) “for damages or BrEvenire 
ur declaratory relief.” 

5. 8. 1591 relies exclusively on the 14th amendment authorization in section 5 
to enact appropriate legislation to prohibit discrimination on account of race or 
color. The bill would authorize suit by an aggrieved person at law or in 
equity, or a suit for preventive rellef by the Attorney General, where discrimi- 
nation is practiced by a “business or business activity affecting the public which 
ia conducted under a State license.” The coverage would include any business 
or business activity required to be licensed by the State, “which holds itself out 
as Offering for sale or use to the public, food, goods, accommodations, facilities, 
or transportation, including services connected with the sale or use et such 
food, goods, accommodations, facilities, or transportation.”. 


Comment on constituttonal validity of above proposals 

We wish to say first, and without equiyocation, that we believe that each of 
the above proposals, if enacted, should:be regarded as a. valid exercise of con- 
gressional power, However,: because reliance on the. commerce power and on 
the 14th amendment raise somewhat different considerations, these two sources 
of authority are here considered separately. 

1. Commerce—We do not:belleve there can be any doubt that Congress ma 
forbid racial discrimination and provide appropriate sanctions against suc 
discrimination wherever it occurs in connection with businesses or other activl- 
tles that affect interstate commerce. :The power of Congress to forbid or regu- 
late activities affecting interstate commerce is so well.settled that only a 
reminder Is. rae wrt! of the familiar cases. NLRB v. Fe 10) é Laughlin Steet. 
Corp., 801 U.S. 1 (1937).;. United States v. Darby, 312 U DoF 100 ea ‘United. 
States v,.Wrighttoood Datry Oo., 815 U.8. 110 ( (1942) ; Whokord v, Filbyrn, 817 
U8, 111 (1042); United States v. Sullivan, 382 U.S. 689 (1948). Under these 
cases it is clear that the touchstone of congressional Sowa is found in the con- 
cept of “affecting commerce,” the phrase used in S. 1217 and 8, 1622. The more 
limited reach of title II of 8. 1781 and of S. 1782, making the provisions ap-. 
plicable only where there is “substantial” impact on intersta e commerce, {ts thus 
a limitation of policy rather than one of conatitutional necessity, As Mr. 
Justice Jackson once noted, “If it {s interstate commerce that feels. the pinch, 
it does not matter how tocal . the operation which applies the ame rey u 
United States vy. Women's asad Mfrs. Ass'n, 888 U.S. 460, 464. (1040). 
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Indeed, as Senator Cooper has pointed out, the approach of S. 1782 and S. 1781 
would permit, many business establishments and places of public accommoda- 
tion to continue, or even to initlate, discriminatory practices. And, of course, 
proposals to impose a minimum dollar volume of $150,000 or $500,000, as some 
have suggested, would have the same effect in still more explicit fashion. 

2. Fourteenth amendment.—At first impression it might seem that an ap- 
proach to congressional power under section 5 of the 14th amendment is of 
doubtful validity in view of the 1888 decision in the Civil Rights Cases, 109 
U.S. 8, where the Court sald at page 17: 

“In this connection it is proper to state that civil rights, such as are 
guaranteed by the Constitution against State agg.vssi-n, cannot be impaired 
by the wrongful acts of individuals, unsupported vy State authority in the 
shape of laws, customs, or judicial or executive proceedings. The wrongful act 
of an individual, unsupported by any such authority, is simply a private wrong, 
ora crime of that individual; * * *” - 

Accordingly, many have assumed that Congress is without power to protect 
against discrimination except where the State or its officers and employees are 
the direct instrumentalities of discrimination. But this cannot be categorically 
so. Even the above-quoted portion of the opinion does not exclude Federal pro- 
hibition of discrimination which is supported by “State law” or “State cus- 
toms.” Segregation of public accommodations has long been required by 
“State laws" in large parts of the country and, even where those statutes have 
fallen, segregation is still widely enforced by “State customs.” 

When: Mr. Justice Bradley, speaking for the Court in the Civil Rights Cases, 
described the nature of the power of Congress under section 6 to enact “appro- 
priate legislation,” he noted that Congress {s not empowered “to legislate upon 
subjects which are within the domain of State legislation. * * *”’ Jd. at 11. 
But it must be remembered that at that time it was assumed that the States 
could by State law require segregation. See, e.g., Plessy v. Ferguson, 168 U.S. 
587 (1896)...Now that a requirement of segregation is no longer within “the 
domain of State legistation,” a fundamental premise of the Court’s argument 
has been removed. Similarly, with the significant rise in the extent of State 
regulation of business and other activities by licensing or otherwise, it has 
become clear, as indicated in 8. 1581, that businesses and activities which are 
subject to State licensing requirements are no longer exclusively “private” ac- 
tivities In the sense of the language of the Olvil Riyhts Cases. Accordingly, 
they should no longer be immune from Federal regulution to protect against 
racial discrimination. ‘ ; 

Moreover, the Supreme Court has Indicated in various contexts that discrimi- 
nation .in an allegedly private context is not to be tolerated under the equal 
protection clause of the 14th amendment where the “private” action is an 
integral part of a State election system, as in Terry v. Adama, 315 U.S. 461 
(1953), or the act of a lessee in & bullding owned and operated by an agency 
of the State, as In Burton v. Wilmington Parking Authority, 863 U.S. 715 
(1961). See also Garner v. Loufasiana, 368 U.S. 157 (1961); Peterson v. City 
of Greenville, 88 Sup. Ot. 1119 (1963) ; Lombard v. Loutsiana, 83 Sup. Ct. 1122 
(1963). The concurring opinions of Mr. Justice Douglas in Garner, 368 U.S. 
157, 176, and in Lombard, 88 Sup. Ct., 1122, 1125, tnclude interesting analyses 
of the commonlaw obligation of innkeepers and carriers to serve all travelers 
and of the Increasing role of the States In the licensing of businesses and 
other activties in the nature of public accommodations. 

Argument {is made against the 14th amendment power of Congress on the 
ground that such regulation would be an interference with rights of privacy or 
freedom of association and with private property rights. But these contentions 
do not seem well founded. Those who now advance such arguments did not 
make similar arguments against former laws requiring segregation in restau- 
rants, hotels, and other places of public accommodation where clearly the State 
interference with private rights of assoclation and property was more sub- 
stantial. The argument should be rejected as an after-the-fact rationalization. 
In fact, the proposals to remove discrimination from certain phases of public- 
connected activity serve rather to promote than to discourage freedom of 
association. | 

In this connection, it is also noteworthy that 32 or more States forbid dis- 
crimination in public accommodations. Thus, the question is not whether 
there is power to regulate “private” property so dedicated to the publle use, 
for the States have long done so without challenge to their power to do so. 
The only question, then, is whether the Federal Government may fmpose uni- 
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form standards in this regard. For the reasons above stated, we believe an 
affirmative answer should now be given. 
Sincerely, 
KoMOND CAEN, 
Rospert B. MoKay, 
Professors of Laie, New York University. 


ARTHUB GARFIELD Hays, 
CrivIL LIBERTIES PROGRAM, 
New YorK UNIveRsITY ScHOOL oF Law, 
; New York, July 9, 1968. 
Hon. Jacos K, Javirs, 
U.S. Senate, 
Washington, D.C. ; 

DrEAR SENATOR JAVITS: Please forgive me for the delay in responding to your 
letter of June 28, 1063, relating to five alternative bills now pending in com- 
mittee that would prohibit discrimination {n public accommodations, I shall 
key my response to the numbered questions contained in your letter. 

(1) I belteve that S. 1217, S. 1622, S. 1781 (and the latter’s counterpart in 
8. 1782) are all well within the power of Congress under the Commerce Clause 
to the Constittuion. I also belleve that S. 1591, which would derive its au- 
thority through the 14th amendment, 1s within the power of Congress because 
a State requirement of a license as a condition for conducting business consti- 
tutes sufficient “State action” to serve as a basis for Federal regulation. 

(2) I do not belleve there is any legally or morally cognizable right of 
privacy or freedom of association that would be infringed by any of the pend- 
ing measures. The laws in many Southern States which require owners to 
discriminate against Negroes are but one manifestation of the South to have 
it both ways—to enforce separateness through State laws, but to resist on 
the ground of a spurious “right to privacy" Federal laws to eliminate segrega- 
tion and discrimination.. The “private” interest of owners of public service 
enterprises to insult and denigrate large sections of the population pales in 
Welght before their moral obligation, which Congresa should enact into law, to 
do business with all well-behaved members of the public. 

(8) Innkeepers at early common law were required: to serve all guests 
in a fit condition who had the ability to pay, and this conmmon law rule was 
generally adopted in the United States. The bills to probibit discrimination 
are consistent with this common Jaw obligation, not only of: persons who are 
“innkeepers” in the technical sense, but of persons who own and manage 
all enterprises of public accommodation. 

(4) The thrust of thie question is not entirely clear to me, but I shall make 
two comments. First, there would appear to be a legal obligation on the 
part of owners and mansgers who admit individuals to a “publile place” for one 
purpose (say purchase of goods) to permit such person to use the facilities of 
the place for another purpose (ray lunch counter eating). Secondly, there 
ig a well-established duty of occupiers of land under general tort law to protect 
invitees from the foreseeably dangerous conduct of third persons. The precise 
limits of this duty are uncertain, but it might well impose a legal duty on 
occupiers to protect well-behaved customers from the Insults, and especially from 
the physical barm, tbat sit-in demonstrators and other Negroes and whites have 
incurrad in certain southern establishments. 

(¢) The widespread State antidiscrimination statutes are evidence of the 
conviction of State legislators that legal sanctions are needed to enforce the 
moral obligation of owners of public service enterprises to serve the public 
in a nondiscriminatory way. These statutes also speak eloquently about 
the insubstantiality of the claim that a countervailing “right of privacy” or 
“freedom of association” ts infringed by measures prohtbiting discrimination 
in public accommodationa. 

I hope that the above comments are helpful. I should be pleased to testify 
before the Judiciary or Commerce Committee if you believe my testimony would 
be useful to the passage of any of these bills. Otherwise, you have my permis- 
sion to include the above remarks in your own testimony. 

With kind regards, 

Sincerely, 
NORMAN DorseEn, Associate Professor of Lato. 
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ree ee pe gee! es eal oa .. - . CaMBprpcr, Mass., July 1, 1968, 
‘Hon. Jacoz K. Javits, | sas “a 
U.S. Senate, Washington, D.C.: 

Your bill. No. 1217 and title 2 of the omnibus bill in its operative provisions 
are fully supported by the Commerce Clause including the precendents on Fed- 
eral labor .legislation.: The objection based on freedom of association is no 
more weighty than it was in the case of the New York civil rights law 
applicable to union membership decided unanimously in 1945. It would be un- 
necessary and unwise to rely on 14th amendment because of uncertainties 
regarding scope ‘of its application to private business. Commerce Olause is 
adequate and provides appropriate legislative flexibility in application. 

_, Respectfully, 9. 
en a ee 2 i: PAUL FREUND. 


THE UNIVERSITY OF MIOHIGAN, 
; Law ScHooL, 

wae 8s “Bee, wet \ . Ann Arbor, July 6, 1983, 
‘Hon. Jaoos K, Javire, 
: UW. Senate, i 4 
Washington, D.C. ewes 
_ “Deas Senator Javits: Because of the Fourth of July holiday I have been de-_ 
layed in responding to your letter of June 27 in which you request my views with 
respect to'a series of questions pertaining to the various proposals now before 
the’ Senate designed to prohibit discrimination: in public accommodations. 
Since you wished an early reply and sirce my own time at present is limited 
because of Mig goer pore I shall set forth my views in a very brief way. 

1. _8.:1591 is based on the power of Coligress to enforce the 14th amend- 
ment, whereas the other bills in dealing with the public accommodation 
question are based on the commérce power. ' 
As long ‘as the Supreme Court adheres to the views expressed in the civil 
rights cases;'’namely, that the power of Congress to enforce the 14th amend- 
ment is lim{ted to the power to prescribe remedies and sanctions directed 
against: governmental action which results in denial of equal protection, any 
_ proposal to deal with the public accommodations problem on thé basis of the 
14th amendment power raises serious constitutional: difficulties. I do not 
see how:8. 1591 could be sustained without an overruling: of the civil rights 
cases.” fo Uh thi ee te mies re rn : : ita 
‘ T' realize that’ §.'1691 fs based on‘ the theory that any person who engages in 
business (of the’ kind mentioned in the bill) under a license required under the 
laws of a State'is eo identifiable with the State in conducting a business 
clothed with a public interest that he shouldbe treated as an agency or 
instrumentality ;‘of the State and ‘hence subject to 14th ‘amendment restric- 
tions. The elder Justice: Harlah made thid'argument alresdy in’ his dissent 
in ‘the civil ‘rights cases. - Mr.‘ Justice Douglas has been’ making the same 
argument in recent cdses before the Supreme Court invol¥ing: sit-ins. But ‘to 
date’ the Supreme Coutt has not given approval to‘the {idea that ‘every State 
licensee is to be regatded as a State agent for the purpose of the 14th amend- 
ment. I have difficulty with the idea myself: ‘Distinctions need to be made. 
I see ‘no problem in subjecting to, constitutional limitations a licensee whose 
license confers ‘special or nionopolistic or quasi-monopolistic privilege as in 
the case of a public utility which receives a franchise or a certificate of public 
convenience and necessity. Where the license device is used as a’ means of 
restricting competition, a plausible case may be made out for fdentifying the 
licensee's actlons with the State.. But I have difficiilty with the mine-run type 
of license, whether issued by State or local authorities, which is used as a device 
for police regulation and furnishes an effective means of administeritig a‘ reg- 
ulatory statute of ordinance. If an ordinance regulates ‘theaters by making it 
a: misdemeanor to‘ show obscene films,’ the theater owner would not for this 
reason alone be considered a State instrumentality. I fail to see how a different 
result should be reachéd on this quéstion simply ‘because the cit¥ resorta to a 
licensing scheme as a more effective means of enforcing ‘its police ordinance. 
‘But while I-have serious doubts ‘about the constitutionality of a’ public 
accommodations bill resting ori'a ‘theory of the power of Congress to enforde the . 
id4th amendment, I think a fairly good case may be made out for the other 
. proposals that rest on the Commerce Clause. I say this in view of the broad 
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reach of the commerce power, ag interpreted .by the Supreme Court in recent 
years, Certainly there should be, no difficulty . whatever. in reaching hotels, 
motels, restaurants, and,places of business that offer accommodations and 
services to @ substantial. degree to interatate travelers. Denial of service and: 
accommodations in such cages on the ground. of race, color, etc., does interfer 
with the freedom of interstate travel and imposes.a burden upon this travel. 
Applying .the bill to public places of amusement which present motion pictures, 
ete, which move in interstate commerce and to retail shops which sell goods 
that have moved in interstate:commerce {sa further stretch of the commerce 
power, but in view of the decisions under the Federal labor legislation and 
the Sherman Act and the breadth of the power of Congress to define the con- 
ditions of carrying.on interstate business where there Is some substantial 
relationship. between local activitids and interstate trade or. transportation. ...I 
am inclined to think that these. provisions would be held constitutional 
Experience has demonstrated that discriminatory practices in local business 
establishments, theaters, etc.,.do have interstate inplications and. repercussions, 
' 2, I think that there is a right of privacy and a freelom of association 
that are protected under the due process clause of the fifth amendment, -but 
I do not believe that recognition of these rights would seriously affect the valid- 
ity of the proposed public accommodations legislation. The right of. privacy 
is not.very relevant since the proposed legislation would deal only with business 
establishments which in a general way hold themselves out:to serve the public. 
Freedom of association becomes relevant either if the proposed . legislation 
would restrict the practices of private clubs or on the theory that a proprietor 
in following discriminatory: practices is thereby protecting the ‘freedom. ‘of 
association of hie customers. . But these proposals dc not reach the. private 
club. And so far as the proprietor’s right to protect the freedom of: assocla- 
tion of his customers is concerned ,it- seems to me that in’ the context of buat- 
ness establishments that in a general sense are open to'the public, the elements 
of freedom of choice with respect.to customers and freedom of association have 
already been reduced to:a minimunj,.and in any event these ‘freedoms and 
rights are always subject to some restriction purauant to legislation. deaigned 
to. promote important public interests. Any right of privacy and freedom of 
association must be weighed against the evils of discrimination ag. determined 
by the legislative body, and then the question is whether. the. legislature in 
making.the choice it has, has acted.in an unreasonable: way: in abridging: or 
restricting private rights, I would: be. very: much surprised if the Supreme 
Court, were .to:-hold that: the: proposed legislation violates any. tights or 
freedoms protected under the due process clause... Indeed, the whole tendency 
in recent years in the Court's decisions, has been to minimize the significance of: 
the ie process clause as a restriction on the legislative power to limit business 
practices. . ‘ i ee eb sews : ns Foes pe An erg 
_ Of course Congress might well decide that apart from constitutional: limita- 
tions it would want to protect freedom of choice and ‘freedom of association 
in certain Hmited areas in addition to the private club situation. For. instance, 
it seems to me there:is much merit. in exempting from the proposed coverage 
any rooming or hoarding house.or private home that rents rooms to translents 
where the proprietor. lives on. the premises. Here. a statutory limitation :on 
freedom of choice of:tenanta does intrude more markedly on right of privacy 
and freedom of.association. « . : es 3 OE Soe 2 ce ie 
_8. So far.as hotels and motels are concerned, the proposed bills do have an 
intimate relation to the common law obligations of innkeepers. In ‘the -first 
place, the fact that at common law. the innkeeper had a duty to serve all the 
public is in itself a strong: historical argument -in support:of the conclusion 
that. the imposition of.a statutory duty not.to discrininate does not violate 
any constitutionally protected freedom ofthe hotel’ or motel owner to choose 
hia customers. Secondly. the recognition of: the common: law. obligation ‘does 
have a bearing on the State action question raised with respect to the 14th 
amendment. Although as stated in my response ‘to question 1 above I: have 
serlous doubts about the power. of Congress in reliance on the 14th amendment 
to Impose a duty not to discriminate on.all Hcensed. business: establishments. 
the hotel and: motel ralse a apecial- proolem iniview of the historic. rule of the 
common Jaw respecting innkeepers.. If @ State by common’ law. or statute still 
recognizes the:innkeener’s status as.a special one arising: from’ the ‘nature: of | 
his calling and undertaking and.{mposes a duty to serve all. then the: discrim: 
inatory application of. this ;State-imposed duty to serve ‘so as to leave: the. inns 
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keeper free to discriminate on the basis of race or color is a discrimination pur- 
suant to law and should be subjéct to challenge under the 14th amendment. 
I do not see how a State, consistent with the 14th amendment, can give 
"members of one race a right to demand service from a hotel but deny this 
right to members of another race. I-reach this result not on the ground 
that the innkeeper is a State instrumentailty, since he enjoys no special monopo- 
listic franchise or license, but on the ground that a State-imposed rule which 
discriminates on the basis of race or color {s a violation of the equal protection 
clause. Of course {if a State no longer follows the common law rule respecting 
innkeepers and has no statutory substitute, the argument is no longer relevant. 

4: The relation between these legislative proposals and the obligations of 
owners of business establishments toward invitees and licensees depends on 
the laws of the several States. As ‘I understand it (and I should add that I 
have not explored this problem in any thorough way), the obligation imposed 
by tort law depends on the scope of the holding out to the public on the part 
of the proprietor. Whereas in the innkeeper case the obligation to serve all is 
determined by law by reference to the nature ‘of the business, the obligation 
to serve on the part of other business establishments (excluding earriers) is 
determined by the proprietor’s own' practice, and in turn the significance of 
this obligation is governed by local law. If a given business establishment 
undertakes to serve all the public without discrimination, this determines: his 
legal obligation. On the other hand, if he undertakes to serve a limited class, 
whether the class is determined by race or on any other basis, this limits the 
scope of his obligation. At least up to this point I find nothing in the Supreme 
Court’s holdings to indicate that the State itself ia erigaging in discrimination 
forbidden by the Constitution if in determining the duties owed by business 
establishments to invitees and lIfcetisees it Is governed by the nature of the 
voluntary holding out on the part of the proprietor. Under the proposed 
bills forbidding discrimination by business establishments, any restrictions on 
the general holding out to the public as voluntarily imposed by the proprietor 
and as recognized under State law, would ° be irrelevant at least so far as any 
racial restriction is concerned. 

5. The fact that some 32 States persently have aiitidiscrimination: public ac- 
commodation statutes is certainly significant in pointing up the consideration 
that a majority of State legislatures have recognized that a problem exists 
here and that it is'an appropriate exercise of the police power to deal with 
the problem in this way. The argument that the proposed Federal legislation 
would unjustifiably infringe upon freedom of chofce, personal liberty, ahd mMght 
of privacy loses much of its force when consideration is given to the limitations 
already recognized under these State laws. The fact that a large number of 
States already have such laws suggests also that a8 a practical matter enforce- 
ment of antidiscrimination laws could still be left in large part to States 
under their own statutes, thereby reducing the necessity of invoking Federal 
law and its enforcement provisions. 

6. I am not clear as to the thrust of this question except as it points up 
the consideration that because of the restraining ‘effect of laws in certain 
Southern States, the proprietors of business establishments do not enjoy a 
real freedom to carry on their business as they. see fit and without engaging 
in discriminatory practices. The right of privacy, the freedom of association 
and the freedom of choice work both ways in this matter. <A business pro- 
prietor should have the freedom to serve without discrimination and customers 
if they wish should have the freedom to patronize establishments that do not 
discriminate. This is part of their freedom of association. So while the pro- 
posed legislation may restrict the freedoms of some, it wlil serve to enlarge 
the freedom of others, and this is another consideration to be taken into 
account in determining whether such proposed legislation is unreasonable or 
arbitrary in its effect on private rights. The task of resolving conflicts between 
competing sets of rights is appropriately a matter for legislative determination. 

7. I wish to add one tvord by way of special comment. As indicated above. 
I think that the commerce power furnishes a constitutional basis for dealing 
with the problem of discrimination {n public accommodations. But it seems to 
me that the legislation should be as specific as possible in dealing with this 
matter so far as the commerce aspect fs concerned. Rather than ledve fhe 
matter entirely in terms of a vague standard such as “substantially affects com- 
merce,” I would prefer that at least with respect to business establishments, a 
standard be established in terms of the annual volume of business. This has 
the merit of stating an objective standard—thereby reducing the area of inter- 
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pretation, excluding the small. establishments that do not present the major 
problems, and restricting the enforcement task. 

I trust that my thoughts on these matters will be of some assistance to you. 
Because of vacation plans I am not in a position to go to Washington to testify 
with respect to these bills, and in any event this letter pretty well sets out my 
thinking on these question. Feel free to use this letter as you see fit. 

With best wishes, I remain . 

Sincerely yours, 
PauL G. KAUPER. 


YALE UNIVERSITY LAW SCHOOL, 
New Haven, Conn., July 10, 1968. 
Hon. Jacos K. Javits, 
U.S. Senate, Washington, D.C. 

Deak SENATOR JAVITS: By letter of June 27 you sent me copies of the five 
principal alternative Senate proposals relating to discrimination in public ac- 
commodations. Very briefly, my views on these proposals are as follows: 

I have no doubt that either the Commerce Clause or the 14th amendment is 
an adequate constitutional basis for legislation of the type contemplated. As 
between the Commerce Clause and the 14th amendment, I do think that the 
grant of power to Congress to enforce the amendment yields a more satisfying 
sense of historical relevance. (I mean, in essence, what Mr. Justice Douglas 
meant in his concurring opinion in Edwards v. California, 314 U.S. 160, 177, 
when he expressed a preference for deciding that case on the basis of the 14th 
amendment rather than the Commerce Clause.) I have, however, no doubt that 
the commerce power is as adequate to reach these aspects of racial discrimina- 
tion as it has been to reach, for example, those aspects of antiunton discrimina- 
tion covered by the National Labor Relations Act. 

But for the decision in the Olvil Rights Cases in 1883, I would suppose that 
it would be hard to construct a very plausible argument that Congress lacked 
power under the 14th amendment to prohibit racial discrimination carried on by 
businesses operating pursuant to State authorization. I have no doubt that the 
Supreme Court would not find its 1883 decision an obstacle to the validation of 
a new attempt by Congress to utilize the 14th amendment to police this area 
of State-authorized public discrimination. For one thing, the Supreme Court 
could today find that the Southern States have not given those discriminated 
against by places of public accommodation a right of action under State law— 
contrary to the assumption with respect to the generality of State law which 
ens to havé underlain much of the majority’s reasoning in the Civil Rights 

aées. x 

Although I am quite confident that the decision in the Civil Rights Cases 
presents no real barrier to utilization of the 14th amendment to halt discrimina- 
tion in places of public accommodation today, it does seem to me that—since 
the decision in the Civil Rights Cases stands unoverruled—reliance on the 14th 
amendment alone may well seem to clothe the adamant southern congressional 
opposition with an apparent constitutional validity to which I think it is not 
genuinely entitled. 

In this sense it would strike me as being tactically prudent, for the purpose 
of expediting enactment of a bill by Congress, to put one’s constitutional re- 
liance both on the 14th amendment and on the Commerce Clause. This, I take 
uy id theory underlying section 2({) of 8. 1782 and section 201({4) ‘of 

I am sure it 1s obvious froni what I have already sald that the notion that 
prohibiting discrimination in places of public accommodation impinges on any- 
body’s right of privacy seems to me wholly tinpersuasive. The undoubtedly 
valid 82 State public accommodation statutes, to which you refer in your 
letter of June 27, fully establish the point. Rather than belabor the point fur- 
ther, I would like simply to quote two paragraphs written by my colleague, 
Charles L. Black, Jr., 3 years ago: 

“‘@ * © Freedom from the massive wrong of segregation entails a correspond: 
ing loss of freedom on the part of whites who must now associate with Negroes 
on public occasions, as we all must on such occasions associate with many per- 
sons we had rather not associate with. It is possible to state. the competing 
claims in symmetry, and to ask whether there are constitutional reasons for 
preferring the Negroes’ desire for merged participation in public Hfe to the 
white man’s desire to live a public Hfe without Negroes in proximity. 
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“The question must ‘be answered; but I. would! approach it in a way which 
seems to me more normal—the way in which we:more usually approach com- 
parable symmetries that might' be stated as to all other asserted rights. The 
14th amendment: forbids inequality, forbids’ the disadvantaging of the Negro 
race ‘by ‘law. It was surely anticipated that ithe following. of this directive 
would entail some ‘disagreeableness for some'whité southerners. The disagree- 
ableness might take many forms; the white man,-for example, might dislike 
having a Negro neighbor in the exercise of the latter’s equal right to’own a 
home, or dislike serving on a jury with a Negro, or dislike having Negroes 
on the streets with him after 10 o'clock. When the directive of equality cannot 
be followed without displeasing the white, then something that can be called a 
‘freedoni’ ‘of thé white must be‘impaired. If the 14th amendment commands 
equality, and if ségregation violates equality, then the stetus of the reciprocal 
‘freedom’ is automatically settled. 

“I find reinforcement here, at least as a matter of ‘spirit, in the 14th amend- 
ment conimand' that Negroes shall be ‘citizens’ of their States. It is hard‘ for 
me to imagine in what operative sense a man colld be a ‘citizen’ without his 
fellow. citizens once in'a while having to associate with him. If, for example, 
his ‘citizenship''reaults in: his election tothe school board, the white meinbers 
may (as recently in Houston) ‘put him off to one side of'the room, ‘but’ there ‘is 
still ‘some impairment:‘of their: freedom ‘not to associate.’ ‘That freedom, in 
fact, exists only'at: home; in publie, we: pave to resociate with anybody who 
has a right to be there. i . 
wi 0) “Sincerely yours, as 

; ne sah Louis H. PoLrak. 


pighca niy schedule for. sag now ovcods up, I do not think it would be 
possible for me to get to Washington to. testify with respect to. the pending 
legislation. But you are, of course, more than welcome to utilize this letter, if 
you Wish: to do 80, Ag a very ied and i tregmentary peeentaon of my. views: 
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Foti, 3a005 K. jiviea’ 


Washington, D.O. 


Dear Senator Javiis: ‘Your letter of June 27, ere 9. 1691, g. 1622, 8. 
127 ,.8. 1781, and 8. 1782, reached me Saturday, June 29. ,, Yesterday, Sunday, the 
th, I sent to you a long. day letter, which should be in your hands this morning. 
I write this letter by way ofconfirmation. -. 
pate question concerns. the constitutional. base of this. leglalation. It 
is onion arly. important insofar 4s,the measures undertake to. restrajn retall 
merchants, proprietors of restaurants, of places of amusement, and. of :eimilar 
places. of public resort from racial discrimination among, those who wish to 
patronize these establishments, . You ask: about the extent. to which such acts 
of Congress might be constitutionally based on the (‘ommerce Clause, or the 
14th amendment.. In, the first place,.as. I am sure you will agree, it is unwise 
to, make any piece of legislation depend expressly on a single clause of the Con- 
stitution. . “While the Supreme Court, in my estimation, should uphold legis- 
lation if it can find any heading of constitutional power under which :the act 
of Congress may be sustained, still, as the opinion in the Clvil Rights Cases of 
1883 indicates, there have been. occasions in. the past when that Oourt un- 
fortunately Mmited its considerations to the conatitntlonal basis recited in the 
legislation. Would it not be well, in. any such legislation as these measures 
contemplate, to include in the preamble a dragnet. clause, stating that the leg- 
islation: relies on all relevant provisions: of the seoneeiyation: whether recited or 
notin the bill? .- 

The Commerce Clause surely is a great source of constituttonal power which 
has been utilized with increasing. scope. in other legislative fields, but has 
been much neglected. in: Federal legislation concerning civil rights. Labor 
legistation, the Fair Hmployment Labor Standards Practices Act, Agricultural 
Adjustments Acts, food and drug legislation, and many other Federal enact- 
ments. have been suoeinee under the : commerce Clause, and: offer eecellent 


a 69 Yale Law Journal 421, 428-420 (1960). 


— 


CIVIL -RIGHTS—-PUBLIC ACCOMMODATIONS 275 


precedent for sustaining measures concerning patronage of retail establish- 
ments, restaurants, places of amusement, hotels, inns, and the like. The pre- 
amble of title 2 of 8. 1781 demonstrates the parallel between this legislation and 
the National Labor Relations Act. In 1987 the Supreme Court, deciding 
NLRB v. The Jones and Laughlin Steel Corp., 301 U.S. 1, relied on a 
recital in the statute concerning burdens and obstructions to commerce by 
“strikes and other forms of industrial unrest’ which arose because of aspects 
of employment relations which the legislation undertook to correct. (See p. 23 
of the opinion.) ‘The proposed legislation regulating patronage of various 
retail and similar establishments seems to me to resemble in-its scope the 
Federal legislation regulating labor relations. It also seems clear that the 
validity of the legislation need not depend on the movement in any given case 
of persons or goods from State to State. It is sufficient to bring the legislation 
within the commerce power that local action has an “‘effect” on interstate com- 
merce. Here one may refer to the Supreme Court’s opinion in Wickard v. 
Filburn, 317 U.S. 11 (1842) upholding Federal regulation of wheat consumed 
on the farm where it grew.. The Congress did not hesitate to pass the Oleo- 
margarine Act of 1960, 21'U.8.0. 347 which, so far as I know, hes never been 
challenged in the Federal courts.. The congressional declaration of policy 
in this legislation is worth quoting. 

“Yhe Congress finds and declares that the sale, or the serving jn ‘public 
eating plinces, of colored oleomargarine or colored margarine without. clear 
identification as such or which is otherwise adulterated or misbranded within 
the meaning of this chapter depresses the market In interstate commerce for 
butter and for oleomargarine or margarine clearly identified and neither adult- 
erated nor misbranded, and constitutes a burden on interstate commerce in such 
articles. Such burden exists, irrespective or whether such oleomargarine or 
margarine originates‘from en interstate source or from the State in which it is 
sold” (Mar. 16, 1950, c. 61, 3(a), 64 Stat. 20). 

See 21 U.S. Code SATA, The substantive part of the legislation, among other 
things, prohibits the serving of colored oleomargarine unless the serving be 
labeled, or be cut in a triangular shape; it applies even when the margarine 
is produced and consumed in the same State, There is in this and similar legis- 
lation ample precedent for the use of the commerce power to forbid racial dis- 
crimination in retail establishments, restaurants, and places of amusement. 

‘The 14th amendment, as a basis for legislation, applies to matters quite dif- 
ferent from those covered: by the Commerce Clause, and s0 may for your pur- 
poses be more restricted as a source of Federal legislation. That amendment, 
like the 15th, prohibits discriminatory activity by public action. of the State 
or of public officers acting witb State authority. ‘These amendments furnish a 
firm foundation for dealing with public schools, with yoting, and any other 
activity of State or local public officers whether "Judicial, executive, or legisia- 
tive. The Supreme Court has never held that a State license for a private 
person to engage in private activity converts that activity to “State activity” 
under the 14th amendment, though this has been suggested in the opinions of 
various justices. It seems to me, therefore, that 8S. 1591 should contain a 
statement that it is predicated not alone on the 14th amendment, but on any 
other provision in the Constitution which could sustain the measure. : 

Your second question asks sbout countervailing rights of privacy or freedom 
of assoclation which these measures might be thought to infringe. I know of no 
legislation of any importance which does not prevent somebody from doing 
something that he wants to do and which he generally thinks is right and proper. 
This is true, for example, of article 4 of the New York civil rights law, entitled 
“Equal Rights in Places of Public Accommodation and Amusement.” The 
question in any case, I suppose, is whether legislation makes so flagrant an 
invasion of privacy or free assotiation that the statute infringes the Due 
Process Clause of the 3th amendment. 

Your fifth question mentions antidiscrimination public accommodations 
statutes now in effect in 32 States. Such widespread legislation indicates a 
widespread feeling that in order to do justice to certain groups in. society, 
persons who go into business must undertake to serve all alike. Unless the New 
York civil rights law violates the 14th amendment, I do not think similar Federal 
legislation would violatetheStb. ~~ 

Where State legislation of the sort mentioned in your sixth question under- 
takes to restrain proprietors from serving Negroes, there seems to me to be a 
clear violation of the 14th amendment. This doctrine emerges from the “Sit-in 
Cases” decided by the Supreme Court on May 20, 1968. 
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Your third question asks about the relation between “public accommodations” 
measures and the common law obligations of inkeepers. Surely legislation re- 
quiring a hotelkeeper, a restaurateur, or man in similar business to accept all 
persons regardless of race who request the services he offers to the public, 
is in direct ine with the common-law obligations of innkeepers. This fact has 
a bearing on the reasonableness of the legislation, which in turn tends to indicate 
that it would not conflict with the Due Process Clause of the fifth amendment. 

Your fourth question asks about the relation between these measures and 
existing tort law. This suggests the matter of trespass, the theory that a man 
who is conducting a grocery store or an inn and who has the right to pick 
and choose among the members of the public whom he will serve can dismiss 
a customer whom he disiikes on any ground, and if the customer refuses to 
leave, the customer becomes a trespasser whose wrongdoing may be restrained 
by civil or criminal penalties. If this purports to be the law in any State, it is 
certainly dubious under the decision in Shelley v. Kramer decided in 1948 and 
reported 834 U.S. 1. 

As I write this letter, my mind goes back to the difficult years of the 1930’s 
when other legislation, not constitutionally dissimilar, met much of the same 
opposition that these bills have evoked. ‘The reasons which prompted the legis- 
lation of that era are in many ways comparable to the reasons underlying the 
ineasures now before the Congress. Just as the Supreme Court came in time to 
find a firm base for the New Deal legislation in the Commerce Clause, it would, 
I am confident, similarly uphold Federal statutes proscribing racial discrimina- 
tion in “public accommodations.” 

You are of course entirely free to make use of this letter or my telegram of 
yesterday in anyway you wish. 

Sincerely yours, ‘ 
ABTHUR BH. SUTHERLAND, 


Senator Javits. Thank you, Mr.Chairman. __. 

Tho Cratruran. Do any members of the conimittee have any ques- 
tions? I note the presence of the distinguished Senator from Massa- 
chusetts here with us, and Kentucky also, both of whom have a deep 
interest in this matter. We are glad to have you both here, as well as 
the Senator from New York. Do any members of the committee have 
any questions of the Senator from New York? If not, we thank you 
very much. 

ow, Mr. Marshall will come back and the Senator from New 
Hampshire has some questions that he would like to ask. 

The Cuarrsran. The Senator from New Hampshire. 

; ee Corron. Mr. Marshall, you heard the testimony of Senator 
avits, 
_ Mr. Marsuarty. Yes. ; 

Senator Corton. And his testimony pinpointed one question that I 
wanted to ask you in:connection with the vehicle to be used in effectu- 
ating the purpose of this bill. Now the previous decisions of the Su- 
preme Court relative to the 14th amendment were based largely on 
the fact that they held the 14th amenament affected States and not 
individuals. Is that correct? 

Mr. MarsHauy. That is correct, Senator. 

Senator Corron. Now if this Congress should see fit to pass legis- 
lation on the assumption that the’14th amendment does reach in:- 
viduals, ‘and the legislation provided that the individuals in certain 
establishments could not discriminate by reason of color, also pro- 
vided Federal enforcement, and if the present Supreme Court upheld 
the law, then these Se ecuoms about nnenforcement and ineffectiveness 
under the 14th amen ment would be Sar elena with, wouldn’t they ? 

Mr. MarsHaty. Yes, Senator, if all that happened. Could 1 ex- 
pand on that alittle? | , : 
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Senator Corton. Yes; our time is limited but go ahead. 

Mr. Marsnatu. Senator, as I understood Senator Javits’ statement, 
which I had not heard before, but which I thought was a very fine 
statement, he did not speak of the 14th amendment reaching individual 
actions and I don’t think that is the suggestion, Senator. What he 
spoke of was the 14th amendment reaching Staite actions, which was 
in one way or another implemented through private business. 

The cases that he referred to were that kind of case, that the State 
leased its property to a private individual, the way in which the 

rivate individual used that State property was held to be State action. 

o, I don’t think there is any suggestion, Senator, that the 14th amend- 
ment, as such, reaches individual actions. It is only if the individual 
action can in some way be attributed to the State, and as Senator 
Javits said, one danger of relying on that approach alone would be 
the action of an individual in the State of New York that might not 
be attributable to the State of New York, whereas the action of a 
similarly situated individual in Birmingham, Ala., where they had a 
city ordinance requiring segregation would be attributed to the State. 

enator Corron. Well if Congress passes a law which provides that 
there can be no discrimination anywhere in the United States against 
any person because of the color of his skin, and it says nothing about 
interstate commerce, but is based on the 14th amendment, then it is 
roing to affect anyone who is furnishing accommodations to the public 
if it is upheld by theSupreme Court. Is that correct? 

Mr. MarsHacu. That is correct, Senator. 

Senator Corron. So that those distinctions are dependent upon the 
Supreme Court adhering to the 1883 decision ? 

; Me MarsHatu. No, Senator. I don’t think that is correct. I 
think—— 

Senator Corron. At least adhering to a chain of previous decisions. 

Mr. Marsyany. Yes, Senator, including somé very recent ones. 

Senator Corron. Well now, on this question of the Interstate Com- 
merce Clause, this bill which is before the committee, opens with these 
significant words—and perhaps you wrote them : | 3 

The American people have becomé increasingly mobile during the last genera- 
tion and millions of American citizens travel each year from State to State by 
rail, air, bus, automobile, and other means. 4 

Then it goes on to take up the matter of those who are rejected 
because of race or religious grounds. That indicates that this bill is 
based on Congress regulating interstate commerce for the convenience 
and Bd vegkiee of those whotravél. Right? | = : 

Mr. Marsuatu. Among other ee Senator, yes. ee: 

Senator Corton. Thut “among other things” covers a multitude of 
‘ sins. But this particular sentence indicates that; doesitnot? 

Mr. Marswauu. Yes, Senator. Pk ie ene 

Senator Corron, ‘Would you'ssy that it would be constitutional, un- 
der the interstate cOmmerce ‘¢lause, if Congress’ passed an act that 
any restaurant or other food establishment, furnishing food to people 
nerelng in interstate travel, must remain open until after 8 o’clock 
at night a ae 

Mr. Marsuaty. No, Senator, not necessarily at all. I think that 
Congress has a very very far-reaching power to regulate interstate 
commerce, But I think that power is limited in some ways. It is 
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-Jimited by the requirement, the substantive requirement, that the legis- 

lation be related to. come end which.makes some.sense in racial terms. 

_ Now itmay be that Congress « could, or that there are reasons for that 

kind of a statute, but I don’t think ‘there necessarily are. I don’t think 

oan Se can use the commerce clause in an arbitrary or capricious 
ion 

But this bill, Senator, deals. with a problem which i is very real, which 

is Yery, immediate for the country, which does in fact affect a great. 
‘many travelers ina way. that is hot in keeping with:the conscience of 
the:country, and which also hag.an adverse effect on the economy of 
the country,and theeconomy of many States. - 

. So; I'don’t think that there is any quéstion about Congress’ power 
to deal with this. But I don’t think that dealing with this means that 
7 a can also deal-with some hypothetical form oi regulation that 

is, as = say, arbitrary, like possib y: pair: everyone to: stay open 
-untilSo'clockat night. - 
-: Senator Corton, To see: to: it that‘ no travelers have to go hurigry. 
Is that capricious? ee 
i Mr, MARsHaLn. ix. Well; Senator, it may she uch legislation would: not 
be capricious. I don't say it would. But I:do- think that there is no 
implication in Coneres in passing this bill that it can pass any kind 
of billit wants to-—— | 

,; Senator Corton. This bill. has a ‘moral, a ae problem, that sticks 
out all-over it. Now,:1 am eh ing: ito find out: about the use of the 
interstate commerce clause. .Would. it .be constitutional: if: Congress 
_ passed. an -act-that every establishment furnishing food to the public 

shall furnish fish on Bele and kosher food at alltimes?.. - 
i; Mr. Marsnars, Senator, I think there would be grave question as 
to the iawn os that law. 

Brea ares ) 

Mr. MAnANALZ,- I. ae that--at Jeaat I don't have any: facts before 
mé that. would: indicate. that: fhe refusal. ofa humber of establish- 
ments to. finnish fish.on Friday..and kosher food at all times, has 

veh facta, then. Congress cpu pape T think offhend it 
suc en Con co em. It offhand it 
| cence to devslop auc auc Feta, 
tor Corton. ot asking these. questions with any 
reflection on pnybody’s ‘eligion. or, any else. I am trying to 
genre into, this ma Ree of. using the..interstate eae clause. 
Row i Q you. seriously, assert, that the, difficulty. of people of certain 
_ beihg serv eos oe Places is ei a eae on. _ sa ei 
| a of his prea ty a 
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its food inspected by a Federal inspector, once a week or once a month, 
and have a certificate posted in view of travelers? 

Senator Trrurmonp. Mr. Chairman, the hour of 12 having arrived 
and the Senate now being in session, I make a point of order that we 
have to discontinue, . 

The Cuamman. The point of ordor is well taken. The committee 
will recess until 10 o’clock tomorrow. 

Senator Corron. Mr. Chairman, I don’t want to have this gentle- 
man brought back here simply because I haven’t had an opportunity 
to quesdon him, because I am not going to have anyone say I am 
holding up these neat ge 

Senator THurmonp, Mr. Chairman, I have some more questions for 
him, too, though. 

The Cramman. Mr. Marshall will be available for further ques- 


tioning. 

(Whereupo at 12:05 p.m. the committee hearing in the above 
ype a adjourned to reconvene the following morning at. 10 
O'CIOCK, ' ° 
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WEDNESDAY, JULY 10, 1963 


U.S. Senatp, 
CoMMITTEE ON COMMEROB, 
Washington, D.C. 

The committee reconvened at 10 a.m. in the caucus room, Old Sen- 
ate Office Building, Hon. Warren G. Magnuson (chairman of the com- 
mittee) presiding. 

‘The Cuamman. The committee will come to order. | | 

There are several Senators, Mr. Secretary, who will be here in a 
minute. Probably the members of the committee will want to ask 
you some questions after your statement, so I think if you will pro- 
ceed now with your statement, we will ask questions afterward. _ 

We are very pleased you could find time to come up here and dis- 
cuss this matter with us, Mr. Secretary, 


STATEMENT OF HON. DEAN RUSK, SECRETARY OF STATE, 
DEPARTMENT OF STATE, WASHINGTON, D.C. 


Mr. Rusx. Thank you very much, Mr. Chairman and members of 
the committee. 

I appreciate this eprereanty te appear before your committes to 
offer to you my advice about the foreign policy implications of Sen- 
ate Bill S. 1732. Let me say, at the very beginning, that I consider 
these foreign policy aspects to be secondary in importance. I should 
like to emphasize that it is not my view that we should resolve these 
problems here at home merely in order too look good abroad, The pri- 
many reason why we must attack the problems of discrimination is 
rooted in cur basic commitments as a nation and a people, We must 
try to eliminate discrimination due to race, color, religion, not to make 
others think better of us but because it is incompatible with the t 
ideals to which our democratic society is dedicated. If the realities 
at home are all they should be, we shan’t have to worry about our 
image abroad. on es , 

As matters stand, however, racial discrimination here at home has 
important effects on our foreign relations, This is not because such 
discrimination is unique to the United States. Discrimination on'ac- 
count of race, color, religion, national, or tribal origin, may be found 
in other. countries. But the United States is wide y regarded as the 
home of democracy and the leader of: the struggle for freedoin, for 
human rights, for human dignity. Weare ss eat tobe tlie niodel— 
‘no higher compliment could be paid'to-us. So our failute to ‘live up 
_ to our proolainied ideals are noted—and magnified and distorted." 

One.of the epochal developments of our tinie has been the conversion 
of. the old colonial. empires intw a’ host of new independent riations— 
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some 50 since the Second World War. The vast majority of these 
newly independent peoples are nonwhite, and they are determined to 
eradicate every vestige of the notion that the white race is superior 
or entitled to special privileges because of race. Were we as a nation 
“in their shoes,” we would do the same. 

This tremendous transformation in the world has come about under 
the impulse of the fundamental beliefs set forth in the second and 
third sentences of our Declaration of Independence. These universal 
ideas which we have done so much to nurture have spread over the 
earth. The spiritual sons of the American Revolution are of every 
race, For let us remind ourselves that the great declaration said 
“all men are created equal and are endowed by their Creator with 
certain unalienable rights,” it did not say, “all men except those who 
are not white.” 

Freedom, in the broadest and truest sense, is the central issue in the 
world struggle in which we are engaged. We stand for government 
by the consent of the governed, for government by law, for equal op- 

ortunity, for the rights and worth of the individual human being. 

1ese are aspirations shared, I believe, by the great majority of men- 
kind. They were formally inscribed in the United Nations Charter 
at the end of World War ITI, a charter ratified by a vote of 89 to 2 in 
the Senate. Thoy—these ideals—give us allies declared and unde- 
clared, on all of the continents—including many people behind the 
Tron and Bamboo Curtains. 

I believe that the forces of freedom are making progress. I am 
confident that. if we preserve in the efforts we are now making, we 
shall eventually achieve the sort of world we seek—a world in which 
all men will be safe in freedom and peace. 

But in waging this world struggle we are seriously handicapped 
by racial or religious discrimination in the United States. Our fail- 
ure to live up to the pledges of our Declaration of Independence and 
our Constitution embarrasses our friends and heartens our enemies. 

In their efforts to enhance their influence among the nonwhite 
peoples and to alienate them from us, the Communists clearly regard 
racial discrimination in the United States as one of their most valu- 
able assets. 

Soviet commentary on racial tension in the United States has 
stressed four themes: 

i} Racism is inevitable in the American capitalist system. 
2) Inaction by the U.S, Government is tantamount to support of 
what they call the racists. 

(3) Recent events have exposed the hypocrisy of U.S. claims to 
ideological leadership of the so-called free world. 

4) The US. policy toward Negroes is clearly indicative of its 
attitude toward peoples of color throughout tha world. 3 

Racial discrimination and its exploitation by the Communists 
would have damaged our international position more than thoy have 
in fact done but for four circumstances, The first is that nonwhite 
students have encountered race prejudice in Soviet bloc countries. The 
second is the loyalty of nonwhite Americans to the Tnited States and 
its institutions. Despite the disabilities they have sufered they have, 
With rare exceptions, Lge their faith in our democracy. They 
have fought to defend it and they stand guard on tho ramparts of 
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freedom today—in Borlin, in West Germany, in southeast Asia, on 
all the continents and seas, and in the skies. 

Tho third reason why racial discrimination and its exploitation by 
our adversaries have not. caused us greater damage is that we have 
mado progress in removing discriminatory laws and practices, have 
advanced toward full equality. 

And the fourth reason is that the power of the Federal Govern- 
ment—-especially its executive and judicial branches—has been ex- 
erted to secure the rights of racial minorities. The recent meeting of 
African heads of state, at Addis Ababa, condemned racial discrimi- 
nation “especially in the United States,” then approved the role of 
U.S, Federal authorities in attempting to combut it. 

If progress should stop, if Congress should not approve legislation 
designed to remove remaining discriminatory practices, questions 
would inevitably arise in many parts of the cortd as to the real con- 
victions of the American people. In that event, hostile propaganda 
might be expected to hurt us more than it has hurt us until now. 

I now turn to a special concern of the Department of State: The 
treatment. of nonwhite diplomats and visitors to the United States. 
Wo cannot expect. the friendship and respect. of nonwhite nations if 
we humilinte their representatives by denying them, say, service in 
f highway restaurant or city cafe. 

Under international law and through the practice of nations, a host 
country owes certain duties to the diplomatic representatives which 
are accredited to it, in order to facilitate the discharge by those repre- 
sentatives of their functions. For example, the Vienna Convention on 
Diplomatic Relations, which is widely recognized as codifying much 
of the international law on the subject of diplomatic relations, pro- 
vides that a diplomat shall be treated by the receiving state with duo 
respect, and that that state shall take all appropriate steps to prevent 
any attack on his person, freedom or dignity. These obligations are 
not properly discharged, in my view, unless diplomatic representatives 
have access, without discrimination or hindrance, to the public ac- 
commodations required by travelers in going about their business, 

The U.S. Government similarly expects that American diplomats 
abroad will bo received in a manner appropriate to their capacity as 
representatives of the United States. Ve expect that they will be 
treated with courtesy and that. they will be afforded the facilities nec- 
essary for the performance of their functions. Comity among the 
nations of the world requires that all countries act to receive foreign 
pplomale representatives with courtesy and treat them with help- 
ful consideration. We in the United States want. to make sure that 
our conduct as a host country does not merely live up to commonly 
accepted requirements, but indeed sets a standard for all the world. 

Putting aside law, custom and usage regarding the reception of for- 
eign diplomats in this country, the United States has a tradition of 
warm and friendly reception for those who come to visit these shores 
from abroad. This tradition is one of the important values in the 
American heritage. It has been known throughout the world. We 
want to continues to uphold it and give it living reality in all of our 
actions and dealings, | 

_ One hundred and cleven nations send their diplomatic representa- 
tives to Washington and to New York City—in Now York to an orga- 
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nization oreated to represent humanity. And every year thousands 
of other foreign nationals come to this ‘country on officia] business or 
ag visitors—-professors, mayors, provincial governors, technicians, and 
students,.as- well as chiefs of state and heads of government and 
cabinet ministers. They come with avid interest in learning more 
about us, We value this ag od will. Indeed, we enjoy much good will. 
And we would enjoy much more if we did not permit good will to be 
impaired by such senseless acts as refusing to serve a cup of coffee 
to a customer because his skin is dark. 

Yet within the last 2 years, scores of incidents of racial discrimina- 
tion involving foreign: diplomats accredited to this country: have 
come to the attention of the Department of State. These incidents 
have occurred in all sections of the United States. Let me cite a fow 
examples. 

DENIAL OF ADMITTANCE TO HOTELS 


In one case, the Ambassador of one of the larger African countries 
was taking a trip involving a reservation at a large hotel. When the 
manager of. the hotel realized that the Ambassador was not, white, 
he decided to cancel the reservation. It took several top level officials 
the better part of a day to persuade the management of that hotel 
to accept the Ambassador in order to avoid an international incident. 


REFUSAL OF SERVICE IN RESTAURANTS 


‘There have been many complaints on this score. One of the most 
publicized involved the representative of a West African country 
about to obtain its independence. He was refused service while en 
route from Washington to Pittsburgh. As a result of a casual re- 
mark made by him some time later, this incident was reported in our 
newspapers and throughout Africa, ‘The Department worked hard 
to make amends for this unfortunate episode. The restaurant opened 
its doors to all customers regardless of color. Local authorities asked 
the representative to pay a return visit, But, even in this case, the 
damuge was probably not completely undone. And in many cases, 
thers have been no amends, 

One African Ambassador was en route here from New York. His 
first experience, even before he head a chance to present his crecen- 
tials to the President, was that of being ejected from a roadside 
restaurant, . 

A Caribbean country which recently became independent assigned 
consular responsibilities in the immediate area to its First Secre- 
tary in Washington. In traveling through his area of responsibility 
he was recently ejected from a restaurant which he had previously 
been informed was aieearaten, 

or who had experienced several timos refusals 


fe et ee 


CIVIL : RIGHTS—~PUBLIC ACCOMMODATIONB: 285: 


DENIAL OF ADMITTANCE TO PUBLIO BEACHES 


~ An Asian cabinet member and some of his diplomatic colleagues sta- 
tioned in Washington were refused admittance to a beach nearby. An 
African ambassador wes not only refused admittance to a privatel 
owned beach open to the public m this area, but was threatened an 
insulted, He now represents his country in a Etiropean country. The 
nee of hostility he experienced here remains for him a vivid. recol- 
ection. 

These Eu pleasent experiences indicate the conditions under which: 
foreign diplomats of color work in the Capito! of the United States.. 
I have heard it suggested that somo of these representatives may be 
looking for trouble, that they are trying to test facilities in order to 
embarrass the United States for political purposes, But it has been 
our experience in the Department of State that these diplomats are, 
in fact, trying to avoid incidents. 

The nonwhite diplomat often prefers to keep within the confines of 
the District. of Columbia, phoning thet restaurants, Sui De pools 
beaches, theaters, and other establishments in 4 large part of the Unite 
States are potential places of trouble. If he wants to make a trip he 
frequently seeks the assistance of the Departmeni. of State in order 
to avoid embarrassment. ae 

Most governments expect their diplomats to travel in the host cow- 
try. Most foreign countries, and particularly thosein Africa, aro well 
aware of the problems of racial discrimination in the United States., 
When diplomats from these countries return home they fnay have 
learned to understand the difficulties with which our Government. has 
to cope in giving full effect to the civil rights to which al) Americans 
are entitled. 

Humiliating incidents are not confined to foreign diplomats sta- 
tioned in this country. They sometimes involve other visitors from 
nbroad such as recipients of lender grants, AID specialists who may 
be teachers and graduate students, and oven high-level state visitors. 

The head of the civil aeronautics board of a West African country, 
brought here under the sponsorship of the U.S. Government, was 
denied service in a restaurant. He terminated his trip right then 
and there. The mayor of the capital city of a British possession in 
Africa, which was just about to obtain independence, was humiliated 
in a restaurant. The assistant secretary of state of another West. 
African country was refused services at a hotel and a restaurant. 

We are also aware of incidents involving foreign students who come 
to the United States, some under Government sponsorship and others 
on their own. Theso students come here to learn not only skills which 
will be useful to them when they return home, but about our way of 
life. Some of them return home disappointed and even embittered. 

Sometimes these incidents involve not Africans or Asians, but Euro- 
peans. Not too long ago a German student was jailed oS having 
enten a meal in the colored side of a bus terminal lunch counter. The 
ahs had chosen te sit there because’the white side was completely 

ed. | oe aan 
. T have cited typical incidents. Now, I should. like to quote just a 
few of the comments made by nonwhite diplomats in Washington to 
members of the staff ofthe DepartmentofState. = 


asi? 
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An African ambassador: 


I am a friend of the United. States and. I want relations between our two 
countries to be as good as possible. I am particularly aware of the efforts this 
administration is making to improve tho status of civil rights and, therefore, 
I shall instruct my staff to be careful not. to embarrass our government by being 
involved in any unpleasant situations. Yet I have to find some, sort of accom- 
areas for my staff, and I am really at a loss as to how to avoid getting 

uble, 


- Another African ambassador said: 


In spite of the good work this country is doing, personal relations spol! a 
good deal of the work done in other fields. People feel very hurt when they 
are treated in this way. 


‘These comments are illustrative. Others are contained in a supple- 
mental paper which I shall be glad to leave with the committee, if the 
committee desires. ; 

The Cuatrraran. We will be glad to have that. 

(The document follows:) 


OTHER COMMENTS MADE sy NONWHITE DIPLOMATS TO REPRESENTATIVES OF THE 
OFFICE OF PROTOCOL 


. A counselor of an African embassy: “The result is that a black diplomat is 
rather cut off, he withdraws to bimself and sees only his own people. This 
creates constant resentment throughout our staff. Some of us are rather bitter. 
There is so much about America which Is good. What America has done for 
the underdeveloped countries {s wonderful. But here, in this matter, we are 
dealing on a personal level. When people come to our country, we try to make 
them feel more at home than they are {n their country. Our general feeling here 
is that ‘I am forever a stranger.’ There is something about American policy 
which cannot be explained. It cuts through all your policy—it is the contradic- 
tion between what you say and what you do. You accuse the new countries of 
a double standard, but there are certain things in this country which seem false. 
On the one hand, ideals are pitched very high; while on the other, behavior is 
pitched very low. With never-ending talk of equality there is flagrant ractal 
discrimination—we don’t trust this country. ‘If you give me what I know you 
think is second rate, I resen€ it, and I do not respect you.” 

Ap African ambassador: "I definitely feel that life in Washington is like 
living on an island, and that if I ever travel, it should be only en route to 
New York. But even in Washington, things have not been easy.” 

A Staff member of an African embassy: “Even the best friend of this couutry 
cannot be happy. One feels bad. One begins to feel all this talk of good relations, 
the free world * * * is farcial when in daily life this is the situation. It inmposes 
an undue burden which ordinarily one wouldn’t have. We feel humillated.” 

A staff member of an African embassy: “Ever since I ran into discrimination, 
I am conscious that we must avert any type of incident. We go about our work 
with a great load on our minds. We are conscious of it all the time. One is 
not in the country to provoke incidents. One does not wish to embarrass the 
host government.” 

An Asian ambassador: “I realize that discrimination exists and that it can- 
not be completely abolished overnight. However, I cannot understand or toler- 
ate this discrimination. Although I am not directly affected by it, it hurts me 
deeply because it affects some of my best friends. When my friends ure 
insulted, I-am insulted as well. The people who wrote the Constitution and 
the. Bill of Rights meant well and I sincerely hope that one day soon the 
Constitution will be justified. The Government of the United States has shown 
its willingness to uphold America’s boast of equality of all men. But it must 
act more strongly or this.equality will bé ridiculed in foreign countries by 
those who would use it as propaganda. We know that we are limited in our 
choice. of accommodations and this creates in us an inferlority complex. We 
dre here to do a job, but because of this inferiority we cannot do it well. It 
also leads to dangerous statements made.by the diplomats on their return 
to their countries.” ee ee ee: bobs egies 

An African ambassador: “I have been told that I ought to wear my rebes when 
I go out, but no, that’s ridiculous. At home I dress the way Americans do, 
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and I am not going to dress specially. After all, it's the man who counts, the 
person inside the sult. I wi'l not wear special clothes in order to be respected 
as a person. I will be respected regardiess of what I wear. When I feel 
Mke wearing robes, I will, but If you ask me to do it so everyone will know 
IY am an African, no, I won't.” 

. Another African ambassador: “If I have to announce that I am an ambas- 
sador before I enter any establishment or apartment building in, order not to 
pe subjected to insults and humiHation, I will request that my government 
recall me.” 

Mr. Rusk. With respect to the presence of diplomats and other 
foreign visitors in the United States, the provisions barring dis- 
crimination in places of public accommodation would go a long way 
toward removing some of the most acute problems we have ex- 
perienced in this area, ‘These provisions would end some of the 
most obvious and embarrassing forms of discrimination. They 
would enable foreign visitors in our country to travel with much 
less fear of hindrance and insult. They would create a more normal 
and friendlier environment for our relations with other countries. 

I have dwelt on the experiences and reactions of diplomats and 
other visitors to this country because they are of special concern to 
the Department of State. But I would state as emphatically as I 
ean that I do not ask for them rights and decencies which are in 
practice denied to colored American citizens. One should not need 
& diplomatic passport in order to enjoy ordinary civil and human 
rights. Nor would these diplomats and other visitors be favorably 
impressed by efforts-on our part to treat them differently from. 
nonwhite Americans. They realize full well that they are being 
discriminated against, not as diplomats or as foreigners, but on 
account of their race. 

The counselor of an African Embassy said : 

We do not want any special privileges. We should decline them if they were 
offered. That is not the auswer. We want what American diplomats in our 
country would get. 

The head of government of a large West African country com- 
plained when he found that the hotel in-:which he had been lodged 
was segregated. He said he would not have stayed there if he had 
known it was not open to Negro Americans, 

So, let me stress again, the interest of the Department of State in 
this bill reaches far bayer obtaining decent treatment for nonwhite 
diplomats and visitors. We are directly and comprehensively con- 
cerned with obtaining decent treatment of all human beings, includ- 
ing American citizens, -. es 

Lhis is a problem which merits the concern and effort of all Ameri- 
cans without regard to any particular region of the country, race, or 
political party. The present racial crisis divides and weakens, and . 
challenges the Nation both at home and in the world struggle in 
which we are engaged. I deeply hope that the issues involved can be- 
approached on the basis of genuine bipartisanship, just as are the 

road. objectives of this country’s foreign. policy. ee 

Finally, I note that specific legislative language is being consider 
by the committee with the Justice Department; the Department of 
State is not concerned with detailed questions of legislation and: en- 
- forcement.. We in State are concerned with the underlying purpose : 
of the proposed measure and the adverse effects of the present situa- 
tion. at we would hope is that the Congress would join the ex- 
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egutive and: the judiciary ‘in‘ declaring it to be our national pélicy to’ 
accord every’ citizen—and evéry persoh—the respect due to him as, 
an individual, os, Gece tas See eine yy aay, “Sede et, “ate oli a 

I want to reiterate most emphatically that in the fateful struggle. 
in: which we are engaged to muke'the woi'ld safe for freedonmi, ‘the 
United ‘States cannot fulfill.its historic rolé. unless it fulfills its: com- 
men to ae eople. | Age. We 

.Thank you, Mr,,Chairman, ., ss Hae 

The CHairsan. hank you, Mr. Secretary. ae . 

Many mombers. of the committee, I know, want to ask you some 
questions. I hope all of us will be as brief as possible this morning, 
because the Secretary does have other commitments, and I know he. 
wants to fully answer. all of the questions, Hopefully, we can get 
through with you this morning. os im 

.So, without limiting anabody as to time, I hope you will be as brief 
ag possible. The Senator from Rhode Island. _ | 

‘Senator Pastore. I have no questions to ask the distinguished Secre- 
tary of State, but I do want to congratulate him for a very forthright 
statement on this very important problem and, for the hfe of me, I 
can’t see how any man in his right mind can dispute anything you 
have said here this morning. ) 

Mr. Rusk. Thank you, sir. 

The CHainman. T-.e Senator from New Hampshire. 7 

Senator.C.rton. Mr. Chairman, I haven’t any more than some very 
brief questions of the Secretary, and I would like to join the able Sen- 
ator from Rhode Island in complimenting the Secretary on his state- 
ment. I think the statement is so excellent that I can say it is a rather 
ed Yar statement and I say that with deep sincerity. I, too, can’t 
understand MY anyone should not be thoroughly in accord with the 
objectives of this program. Mr. Secretary, there is one thing with 
which I have been impressed in the few'times that I have been abroad 
and mingled with people in other countries and I wonder if I am cor- 
rect in my impression: I have been perfectly amazed at the knowledge 
the average people, both in European countries and in the East, have 
of what is going on in this country and what questions are before us 
and what is happening. Has that been your impression, Mr. 
Secretary ? 

Mr. Rusk. Yes, Senator. The situation is that we, in this country 
live under the klieg lights of widest. publicity, and the attention of 
much of the world is focused upon the United States. 

It is partly because of our power; it is partly because of our general 
position in the world—the position of leadership in such organiza- 
tions as the United Nations—but I think it is ‘also because we have 
committed ourselves historically to some ideas which I consider to be 
still the most explosive politital ideas in history—these notions of 
freedom. -And_ these siniplé notions are creating great ‘changés in 
other parts of the world. And when'they talk about their versions of 
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mistakes, those are multiplied and the news of those mistakes ‘is spread 

- around the world with the speed of light, to the discomfort of our 
‘friends and to the pleasure of our enemies.:; Wo are watched 

«, every where. ee ee ae 

i “[.had occasion some time ago to discover—this was some years ago 

- now—-to discover, through a Friend who was visiting in the area, that 
the villagers in the Khyber Pass area, for example, were discussing 
in small'villages a housing race riot which occurred in this country 24 
hours before; and a few days later, thoy were similarly discussing the 

. election of a Negro girl as the beauty queen for homecoming day for a 

: Stale university. Those incidents. were being discussed within hours 
‘in remote villages of the Hindu’Kush Mountains. 

We are being watched. And this is something the explosive effects 
of sap and television throughout the world is magnifying almost 
‘every day. 

Senator Corton. The particular problem that faces this particular 
committee is only one facet, of course; of the whole civil rights pro- 
grain presented to the Congress by the President. It involves some 
Tather vexing, or at least puzzling constitutional questions about how 
far wecan go. 

I, for one, can’t conceive of pur not going the full length in all 
-public facilities—Federal, State, municipal, or anything else, includ- 
Ang. the schools. But the question is how far we can go in dealing 
. with private property, and what is the best avenue with which to 

appresc it under the Constitution. 
was also impressed with the fact, that students abroad are extremely 
familiar with our own Constitution and our own basic documents 
of freedom and, referring to this particular perplexity, that they 
are nop corey impervious to those problems. Would you comment 
on that? © 

Mr. Rusk. Are you referring, now, sir, to the fact that there is 

‘discrimination in many other countries? Is that it? 
- Senator Corton. No, I am referring to this: as far as I am con- 
cerned, I think that every restaurant and every hotel and every 
facility. in the United States should be open to people regardless of 
the color of their skin. There is, however, before this committes a 
rather difficult question, I think, about how far you can stretch the 
interstate commerce clause of the Constitution, whether it should be 
approached under that. or under the 14th amendment, and there is the 

- problem of how far we can, in guaranteeing a very important right 
to our people, how far we can constitutionally limit other rights. 

.,. Now, I don’t expect that the average person in another land would 
be cognizant of those difficulties which we discussed with the Depart- 
ment of Justice, but their statesmen and their diplomats and their 

_ students are rather familiar with the importance of that problem, 
wouldn’t you say so? | 

Mr. Rusk. Yes, I do believe that the complexity of this issue is 
understood abroad... For example, I know that in some countries, 
where they have had to work at their own problems of discrimins- 
tion, they themselves have discovered that there are certain limitations 
within which constitutions and laws can operate, and there are other 

‘teas in which social tradition and pattern and social aspirations will 
have to assist and help. | 
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I, myself, am’ aware of the discussién between this committee and 
the Department of Justice on the constitutional problems and ‘the 
' practical problems of wise provision and enforcement. 

I do think it is relevant to bear in mind, in connection with the 
constitutional issues, that this does affect the power of the United 
States to conduct our foreign relations adequately abroad. For 
example, the Department of State has a duty to assist and protect 
American citizens traveling abroad—and without regard to race, 
religion, or national origin of the particular American citizen. 

ow, against a background of, shall I say, disability in our own 
country on some of these same issues, our voice abroad, in seeking 
to protect American citizens abroad, is somewhat muted and uncer- 
tain. And I think this affects the clements of reci »yrocity under the 
conduct of our foreign relations as well as the broader issues in what 
might be called the propaganda and political field. I think the for- 
eign relations aspect. of this at least has some bearing on the broad con- 
eoeabole: issue, although I would not say that was directly at issue 

ere. 

Senator Corron. I thank you, Mr. Secretary. 

I would like to leave this one word of testimony to suppleinent 
what you said. I was in Japan just after the first Russian sputnik 
made its impact known on the world, and everybody in this country, 
when I left here, was saying that this was going to cause this country 
-to lose face abroad; that other nations would immediately assume 
that our rivals, our potential enemies, had outstripped us; our defense 
was gone; it would be a terrible blow to our prestige. 

I spent some time in Japan and I spent some time in other points 
in the Far East right following that, and during all of the time I 
was there not one single person commented with any interest what- 
soever on sputnik; but almost everyone I talked to asked me about 
Little Rock, which took place at the same time. 

Thank you, Mr. Chairman, 

The Cuairwan. Mr. Secretary, I know you are familiar with the 
fact that this committee, and the chairman, who happens to be the 
author of the bill, passed legislation to embark this country upon a 
program which would encourage, we hope, a greater number of for- 
eign visitors to this country. The State Department cooperated and 
simplified the procedures of entry in, among other things. 

It has been quite successful. The last report I received was that 
this year alone it was up 26 percent over last year, and last year we 
were up about 18 percent over the previous year. 

So we are trying, for many reasons, as you know, to get as many 
of our foreign neighbors to come to the United States as we can to 
visit us. 

There is a financial reason involved, too, because the deficit balance 
accounts for one-half of our gold drain. : 

Two-thirds of the world is not white. 

Do you agree that unless we can clear up some of these problems 
that are before us, we might seriously hamper this very worthy ob- 
jective we have in trying to know other people better? 

Mr, Rusx. I think there is no question, Senator, that these prob- 
lems of travel in the United States do inhibit travel to some extent, 
and certainly in some parts of the country restrict them very severely. 
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I think there is another element that is relevant here, and that is 
that in an effort. to avoid incidents—and I am now speaking of inci- 
dents in all parts of the country, not just one particular section—in 
an effort to avoid incidents, we on occasion have to go through elabo- 
rate praplanning for visitors coming to this country and make ar- 
rangements which I think embarrass us simply because they become 
so obviously necessary. 

That the great United States of America would need to prepare 
the way so carefully for some of our visitors to avoid incidents that 
would be embarrassing to us that in itself is a great restriction on our 
reputation and freedom of action, I think. 

he Cuamsan. I, and I know some of the people in the State 
Department, have had to act almost as travel agents to the extent 
of advising them where would be the best places to go at different 
times, in an effort to avoid incidents. 

Mr. Rusk. And I should say, sir, we have been deeply grateful to 
mayors, Governors, and responsible officials in all sections of the 
country, who have done their best to be helpful in this ch 

We have had tremendous cooperation from public officials through- 
out the country. 

The CHamman. Could the State Department get the figures on 
how many foreign students are now in the United States? 

Mr. Rusk. Yes, sir. I will be glad to furnish those figures. 

I would say roughly, subject to correction later, it would be not 
less than 60,000. 

The Crrairman. 60,000 foreign students? 

Mr. Rusk. Yes, sir. 

The CuHatrman. And would you break it down, because some of 
these are exchange students under the Fulbright program, and others 
come on their own. 

Mr. Rusk. That is right. Most of them come on their own. 

(The information requested follows:) 


FIGURES ON INTERNATIONAL EXCHANGE TAKEN From OPEN Doors 1963, an AN- 
NUAL SURVEY CONDUCTED BY THE INSTITUTE OF INTERNATIONAL EDUCATION 


FOREIGN STUDENTS IN UNITED STATES 1962-68 


‘Number of foreign students: 64,705 in 1,805 institutions (1961-62: 58,086). 
Number of foreign countries and territories represented: 152. 


Countries toith most foreign students in the Untted States 


Number of | Percent of 
total 


students 
Dy Canada ces acisesirs cob ces vectas Se Beh ened aera sae tec ects cueet sees » O04 10.8 
22 ina ccs. Bosse sec sade ced de was bieecuaeetecetes uWet cea d cate une cigeateee 6, 152 9.5 
8, Republic OF Ching: coi c cnc ccc sancewececccddecvtencdscccscuceucessecae &, §26 8.5 
4, JADEN Sooo see oc ccs seis caCaiw tb wkd oc osiesie Soe de bee wise ds case de setecseaceeees 2, 934 4.6 
Be Tran oes Vick us ses nsec cclciewes oes ocho vescue telecadaceeehaies Soe Sheeads 2, &24 4.4 
6s ROrG Aw ss ore h eee eee ok os odae ec ck we eucaes eeuas chee esiaee 2, 233 3.5 
4 PIB DPS oe doe's eed e ee te sees osc es dewdletadh oad toe test ete betel ee 2,025 3.1 
8. Hong KOnG isos cccec ee edcceeSseewes sec hoesesintcewees lebtceweead ees ted 1,695 2.6 
9. OCUDS 2. ees dace boos sawd baedee vse de eoelud secs Sota s et cfobsatetes Reteglesace 1,515 2.3 
10, GYCRCO bcos pa cueeeec nau Lcmwsectscanacaeesaniem cca ee sees webeai eee | 1, 432 2.2 
Lbs United Kinedoinicc cos ce ene cadeew cele cecegsceues bee ccadededets | 1, 432 | 2.2 


| 
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Ten States tolth most foreign atudents in the United States 


Number of | Percent of 
students total 


1, California........ 9, 907 18 3 
2. New York. ........... eect 7,85 12.1 
3. MMinols...........0.02- Weic's 3, 935 6.8 
4, Michigan. .........0...... 3, 904 6.3 
§ Massachusetts 8, 567 8.5 
6. Pennsylvania : 2,708 4.2 
1. District: of ColumbDlass oc oc ccccc ce ccsacewec ak occkds i sccwscsiseteccudvesses 2, 6 3.1 
Bs VOWS ois Soa Sok eoeicwidce csdcesaenwoncoesees 6osectws cessdesceccedess 2,145 3.3 
9. Indlana....... SuGueuvecs dascee SWoseseloewcceeses sacs wisdereecceccctwacess 2, 053 3.2 
10; OWMOsc.c.5 so ices ee icc dc cc dibecsedesse did ewaerteecanSeeseeesweces 1,814 2.8 


U.S. universities toith the highest foreign student enrollment 


ae ee ee en ee 


Total en- | Number of | Percent of 


rollment foreign total enroll- 
students ment 
1, Untversity of California... eee wee ee cen 4,975 3. 108 5.7 
2. New York University... .....-.. pcb tcamcleescisiscauweste See 32, 476 1.923 5.9 
3. University of Miinols. .. 2... ee eee een eect enone 32, 088 1,39 4.8 
4, University of Michigan... 2.2.2... eee ee eens 28, 775 1,325 4.6 
& Columbia University. 2.0... eee ee eee eee 23, 300 1, 265 5.4 
6. University of Minnesota. .22 0.2 ee eee cw cee eee 42, 139 1, 126 2.7 
7. Univeretty of Wiseonsin...........-- meee feta deear cusae 32. 1,068 3.3 
8. Warvard University... 2.22... ee ee ne eee ee eee eee’ 11, 677 1,020 8.7 
9. University of Southern California... 0.0.02... eee ees 17, 445 1,011 6.8 
10. Howard University....-.- Wet oarbisiesaie oclacavbesce ese 5, 628 042 16,7 
Level of atudy of foretyn students tn the United States 
Number Percent of 
total 
OUndergradustes........-.--...---.--4- cies biceceeatieaccetaeseeadscucstese ete’ 33.2% 51.8 
Graduates: 2s cicsie dd icnidanca covedccccecedetcasceccccstewecswetecwececenee es 28, 850 44.6 
Other (special students and no answer)... 2... ee ee eee eee eee ee 2. 652 4.1 
Leading flelds of study for foreign students in tho United States 
Number Percent of 
total 
ty BDPINCCUN so ocs cscs secs eet kb So decsledee sb eeeecbieterccctewdseuee 14, 257 22.0 
25 PLUMAS ic oes cece es ceive dese Cdcctw eke we sotbtecetetacssswetseeeses 11, 938 18,5 
3. Natural and pysieal sclences. 2 oe ee eee ce eee erence ec ee 11,182 17.2 
4. Social sclonoes. -...... reer sebadasiiatede cuseesssveceuaeucd jess secnes 9, 647 14.9 
5. Business admintkstratlon. . 0... ce cee ene cee een cee e scat cenecene 5, 597 R.7 
6. ‘Medical sclenoes 1 cn leedae ade saviea sicko sedncdccwew vecwcades soemenweueis 4, 166 7.4 
(6 FOGUCAOD Ss cc Sends cwetibacbueut co ewes oo Se Pek seewenweecebewouecs bones 3 3,307 §.1 
SB. AgrICUIUG. .cc8s soe e oe ieend Se eciS coms ccew secede os soa du ces d ce sbeuwies ce 2,205 3.4 
9. Other (including field not known). . 2.2.2.2 cee ee ce ce eee cence 1,776 9.7 
Sources of support 
Number Percent of 
total 
1, Self-stipporting.. :. cos cc ccee ees sce s eae tide wanton lecsaces en taettacsed 26, E44 41.1 
2, US instluHon. nes os cas seek en Stes ete eeeice Swatwes waeaeces saa eee 11,375 17.6 
3, Private organfzathons. 2.0. eee ee cece ee ce ce cence cnet cece ceeeses 6,555 10,46 
4,-0.8, Goverment: ook os sc cnc cosas ccocecoe euete a ecdwa ces bored ccssicns eases 5, 683 7.9 
§, Foreign govermment. oo... ce cece eee ui Maseuw ewes tess 3,212 5.0 
6. U.S. fastitution and private organization. .0 2. ee eee eee cece 1,883 2.9 
7. U.S. Government and U.S. fnstiftution. 2... ce eee newer eens 1,312 2.0 
8. Foreign government ond U.S9, institution. 202 eee cece eee ee ru] a 
9, U.S. Government and private organization... ee eee ence nee 433 7 
10, Foreign government and private organization............ sececwsceeeses ae 244 4 
11, Support not known........... cteste ree sasca cece swe wilteestasesces 7,125 11.0 
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The Ciairmax. Do you not have many inquiries from foreign coun. 
tries, or embassies here, when a person wants to come to the United 
States—supposing they are not. white students, orientals or Asians-—as 
to which wniversities would be most available? ~ 

Mr. Rusk. Senator, I have had’ some personal experience in this 
field and the private field of fellowships and exchange. And it 1s 
true that in trying to tailor for the foreign student the best expe- 
rience he can have in this country, these problems which we are here 
to discuss today are highly relevant to where it is wise for him to: 
study, and under what conditions. 

I must say that the situation is steadily improving, but it. is neces- 
sary for those who are advising such students to take this very much 
into account. . 

The Crrainman. Getting down to a local matter, what is our situa- 
tion in diplomatic housing in the District? Has that improved or are: 
there still problems involved f 

Mr. Rusk. There are some problems, but I think there has been some’ 
improvement in the last year or two. 

Some of the leaders here in the District, and some of the real estate 
men, have tried to be helpful on this matter. And I think the situn- 
tion is easing somewhat in this regard. 

The CHamman. I am not speaking of the embassies themselves; I 
am speaking more of the staffs. 

Mr. Rusk. Yes. This is a difficult question. We have a section in 
our Protocol Office in the Department of State that is designed to 
assist. the staffs of local embassies in finding suitable living accom- 
modations. Thisisacontinuous process. . 

It is not simple, but we think we have been inaking some headway 
on it. “i 

The Crramrman. Now the State Department keeps a good account, 
I am sure, on the amount of coverage that these things we are talking 
about today get in different foreign countries. You stated that the 
Soviets make a lot of propaganda out of this, which I am sure we al! 
understand. , 

Is the coverage stimulated by the Soviet press agencies greater than 
in the other countries that we consider either so-called neutrals or 
part of the free world ? 

Mr. Rusk. There ave two kinds of coverage that are bothersome. 

The CuarrMan. Oneis distorted propaganda. 

Mr. Rusk. One is deliberately designed and manufactured and ex- 
ploited and magnified for the purpose of a propaganda attack upon 
the United States; and these attacks are made by people who are se- 
riously restricting the human rights of their own people, and also by 
countries who, we have discovered in recent. years, are not extending: 
ene to peoples of other races, for which they charge us wit 

ailure. 

And this coverage is very wide, very intensive, and very sustained, I 
will be glad to submit to the committee # brief résumé of the type of: 
coverage which we get from that quarter. 

The other type is simply broad news reporting on the incidents 
themselves which occur here, straight news media representation of. 
the events themselves with pictures. And these, of course, are also 
very damaging in many situations such as we have had in the: last 
year or two. 
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So you get both kinds: those that are loaded and aimed and put 
out for 8 purpose, and those that result from simply news reporting. 

The CHarrnMan. One other question just for the record. 

Do you experience any difficulties in the field of international trans- 
bovleucr with our-international airlines or ships, or foreign ships or 
airlines 

Mr, Rusx. I have not myself encountered any incidents of that sort. 

May I ask my colleague if he knows of any? I don’t myself, Mr. 
Chairman, know of any problems that arise from that source. 

The Cuatrman. Because this committee is responsible for transpor- 
tation policies, we wanted to be sure that there weren’t these incidents 
there because of race, color, or creed, 

Mr. Rusk. Such instances have not. come to my attention, and I 
think that situation is in pretty good order. 

The Cruamman. When you break this down for us, I would be par- 
ticularly interested in an analysis of how this is plaved up, if it is, 
or played down, or strictly reported, in the Western European coun- 
tries. 

Mr. Rusk. I will be gind to give you an analysis of that. 

Of course, the news here is covered very heavily in the Western 
Huropean countries. I think they understand the depth and difficulty 
of the problem here in this country. They understand that there are 
a great many Americans who are trying to do something about it; and 
that there has been a significant improvement on these problems in 
more recent years. And they eae it with a certain, shall T say, 
compassion and understanding of the nature of the problem. Never- 
theless, it does injure our reputation, even in Western Europe. 

(The information requested follows :) 


MEMORANDUM 
JULY 16, 1968. 


Subjéct : Recent reactions abroad to racial tension in the United States. 


Increasing racial tension In the United States during the past few weeka has 
given rise to expressions of concern, criticism, and, in some eases, deliberate antl- 
U.S. propaganda campaigns. This report summarizes the reactions and attempts 
to analyze the motives and attitudes toward the United States that underlie thei, 
It treats cach major geographical area separately. 


1. AFRIOA 
(a) Recent reactions 

The recent reactions tn Africa, particularly to the diffcuitles fn Birmingham, 
reflect keen interest and a strongly critical attitude, though not quite so intense 
ngs expected. The African heads of state meeting at Addis Ababa condemned 
racial discrimination “especially in the United States,” but then approved the role 
of U.S. Federal authorities in attempting to combat prejudice. 

In a number of instances, the African press has played on American sonsitivites, 
For example, the Nigerian press compared conditions in Cuba favorably with 
the plight of the Negro in the South. Much of the coverage, however, has been 
drawn from international wire services and treated as straight news. Although 
editorial comment has been generally moderate, an insistent theme throughout 
Africa is that the United States must first remove fits own blemishes before 
offering advice to the rest of the world. 

Some regional variations have been apparent. In North Africa, for instance, 
the U.S. racial issue does not have the same impact asin black Africa. Also, re- 
action in French-speaking Africa has tended to be less violent than In English- 
speaking areas. In south Africa, U.S. racial tensions serve the Governinent as 
proof that racial “mixing” doesn’t work. 
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{b) Attitudes and motwea 

It is difficult to Judge how deeply attitudes expressed In the mass media have 
penetrated the population. Clearly, however, the educated elite and the majority 
of the urban populations are well aware of the discrimination against the Negro 
in the United States. Memories of discriminatsun In thefr own countries under 
colonial rule intensify their concern. At th same time there fs general ignorance 
of.gains made in the United States in recent :rears. 

Raclal conflict in the United States offe's opportunities to jounallsts to write 
sensational material and to politicans tu dramatize their independence of Wash- 
ington and to placate their more radical followers. A moderate reaction in some 
cases may represent a desire not to upset a current rapprochement with the 
United States. At the same time, extremist elements may exploit the issue to gain 
converts or strengthen their position. - 


2. LATIN AMERICA 

(a) Recent reactions 

Reaction at the tlme of the Birmingham crisis in May varied generelly from 
sharp but rational criticism in Mexico to attempts to see the brighter side in 
various countries having a more strongly Europeanized cultttre. Hailtl and Cuba 
were exceptions. Hailt!, with {ts Negro population, Identified itself completely 
with the U.S. Negro minority. Cuban propaganda emphasjzed the class struggte 
and claimed that Latin Americans do not rate much higher with the U.S. white 
population than do the Negroes, Braxilian Communists published graphie details 
on methods and Instances of brutality directed agatnst the Negroes, 


(b) Attitudes and snotives 

Attitudes of Latin Americans toward racial conflict in the United States tend 
to reflect their cultural heritage and relations of the several countries with the 
United States. Only in parts of the Caribbean and Brazil, on the one hand, and 
a few of the more European countries on the other, is racial background a directly 
determining factor. HKuropean culture predominates, although a large part of 
the population is mixed, and other large clements are either Negro or Indlan. 
Raclal barriers as such are generally not great, and for the most part racial dis- 
crimination Is looked upon with varying degrees of dizapproval. Criticisin of the 
United States for its ractal policles tends to be greatest in those countries where 
conflict with the United States has been greatest, as in Cuba, and where Negro 
racism is acute, as in Halt. 

Latin Amorican reactions to U.S. racial conflicts are marked by greater depth 
and subtlety and a mure complex welghting of positive and negative factors than 
elsewhere in the world outside of the United States. Attitudes and factors tend- 
ing toward a critical appraisal of U.8, racial confilcts include: personal {dentifi- 
cation of large numbers among the politically articulate groups, especially in 
Brazil and the Caribbean area, with the U.S, Negro minority; lack of identifica- 
tion with a stereotyped picture of an Anglo-Saxon protestant U.S. majority; a 
basic antipathy to any use of force in race relations and a tendency to condemn 
the dominant racial group for conditions leading to ylolence; little understanding 
of constituttonal Hmitations on Federal powers; readiness to criticize the United 
States on moral grounds; resentment of implied condemnation of raclal mixture; 
and, relatively wide press freedom and readershlp, with extensive use of U.S. 
wire and photo services covering incidents of racial violence. 

Offsetting these factors, and tending to modify critical judgments of U.S. 
racial tension is a generally friendly attitude among leading Latin American 
groups toward the United States; habituation to morbidly graphic treatment of 
local crimes and violence in thetr popular press; belief that racial tension is 
largely localized in the- South; recognition that the Federal Government is play- 
Ing an aetlve part to protect the minority. 

In a rising middle class, many of whose members are racially mixed or non- 
European, a feeling of difference related to ractal origins fnteracts with broad 
cultural disparities, a sense of economic and political inferlority, and tendencies 
toward antl-U.S. nationallsm to produce a high degree of readiness to condemn 
U.S. racial practices, Among the lower classes similar tendencies are developing, 
but, except through labor unions and some leftwing parties, do not yet tigure 
prominently in national opinion, 
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3. EUROPE AND CANADA 

‘a 2 ES te te era? 

Rearapenll prede trealigenk of ractat conflict in the’ United States has been uni- - 
formly. heavy... Editorial comment, however, bas been generally temperate, and, 
except in Portugal and Spain, there has been little tendency to mock the United 
States: In, ita predicament. Although the European press has deplored the 
existing condition and recognized the serlousness of the problem, it has made 
a couscious effort to point out positive achlevements in racial integration. . 

Kven though press treatment is generally restrained in both Canada and Eu- 
rope, there is among certain groups, especially intellectuals aud leftists, a strong 
sense of indignation with regard to U.S. failure to provide equal rights for the 
Negro.. In general, there is: little knowledge of the historical background of 
the problem or appreciation of the complex Federal-State relationships involved. 
The Communists of Western Europe have given a heavy play to news of racial 
tension, but editorial comment in their pnpers has been sparse. 

Europeans do not sympathize with those who maintain a segregationist pol- 
icy, though only extremists are disposed to exploit the U.S. predicament. Eu- 
ropeaus are undoubtedly concerned about the effect of this problem on the world 
view of the United States. 


4, NEAR BAST AND SOUTH ASIA 
(a) Recent reactions 

Generally, in this area reactions to U.S. racial conflict have been moderate. 
In most of the Arab countries mass communications media are controlled closely - 
by the Government and currently are either preoccupied with pressing internal 
or regional problems or reflect a satisfactory state of relations between the !ocal 
government and the United States, 

‘In Iran, U.S. ractal tensions, particularly those in Birmingham, have received 
extensive coverage, including photos, but there bas been little press comment. 
The Greek press has given only sporadic and brief treatment to the problem. 
Both the extreme left and the far right have been severely critical of the United 
States, but more influential opinion has noted with approval the Federal Gov- 
ernment’s posture. 

In India, a much more sensitive country on racial matters, press coverage has 
ranged from moderate to heavy, and editorial comment has been inildly critteal. 
Some of the press has carried sensational photographs, but the dominant tend- 
ency has been to deal with the matter in low key, as the press did with regard 
to the events in Mississipp! last fall (but in contrast to the strident tone at 
the tine of the Little Rock trouble.) 


(b) Altitudes and motives 

In the Near East and south Asia there is not, except in Indla and Pakistan, 
very keen iuterest in the U.S. racial problem. The Arabs, who have not experi- 
enced much ractal discrimination and who are wrapped up in their own probleis, 
are little interested in the subject. In Greece, Turkey, and Iran, the United 
States is not likely to suffer a serious adverse reaction. These nations would, 
of course, be disturbed by prolonged disorder and evidence of weakness, becaure, 
like soine of the European and British Commonwealth countries, they are inter- 
ested primarily in U.S. strength in the world picture. 

The most complex attitudes and motivations in this area are found in south 
Asia, The Indians and, perhaps to a lesser degree, the Pakistanis still remember 
keenly the long period of European domination. Moreover, they are much 
aware of discrimination against Indians in Africa. The Indians and Pakistanis 
therefore have a general disposition to be critical of any failure of the U.S. 
Government to press rapidly for an end to discrimination-against Negroes. 

In general, throughout the area, there ia little understandiug of the U.S. 
attitude toward the law or of Federal-State relationships. Thus, respect for 
constitutional processes on the part of the Federal Executive in dealing with 
racial strife may le interpreted—aespecially among the Arabs and Turks—as 
evidence of wenkness. On the other hand, there Is a gcod deal of understanding 
of the benevolent role that the Federal Government fa playing in the current 
racial strife. Unless U.S. relations with any of these countries should run Into 
difficulties for other reasons, there anparentiy: will be no atrong inclination to 
exploit the issue. 
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8. FAW EAST 
(a) Recent reactions 


(1) U.8. Allice.—Korean, Thal, Filipino, and Japanese media have given 
moderately heavy news and editorial coverage to racial tensiun in the United 
States, with no attempt to play down the Federal Government's efforts or to 
derive satisfaction from recent events in the South. Most commentary strikes 
a tone of hope, in expectatiou that the United States will soon solve this internal 
problem. Japanese Communist publications have given the crisis a steady, 
though not exceptional play. 

Australia and New Zealand’s press gave heavy coverage to the turmoil in 
Alabama, with commentary generally favorable on the role of the Federal Govy- 
erninent. Both countries would favor firm U.S. action to remove the racial 
question from geueral attention. 

The South Vietnamese press, withr one exception, has limited itself to occa- 
sional editorials deploring white supremacy and praising the President's effurt 
7 ue about racial amity. Taiwan media have apparently Ignored the topic 
thus far. 

(2) Nonalined nations.—Burmese and Cambodian coverage bas been rela- 
tively exteusive and factual. While deploring ylolence, the press has expressed 
approval of the Federal Government’s actions fn the crisis. 

(3) Communist countries.—Reaction has been much less extensive in Asian 
Communist countries than in the U.S.S.R. The bulk of comment has issued 
from Chinese sources; Pelping bas devoted considerably more attention to U.S. 
racial problems during recent weeks than was the case during the Litde Rock 
and Mississippi crises. Particularly in transmissions to Africa, Pelptng has. 
attempted to link U.S. Government policy with the attitude and methods of white 
supremacy. Mongollu, North Korea, and North Vietnam have picked up this. 
theme in occasional commentary, but the racial Issue in the United States will 
probably not become the target of a major propaganda effort by the Asian Com- 
munist partles so long as other, more pressiug topics such as Laos, the Indian 
frontler, and South Vietnam are available. 


(0) Attitudes and motives 

Most Far Eastern groups, except for the Communists, have highly parochial 
interests. This becomes increasingly true as one goes down the soc'‘oeconomic 
scale from policy official to pexsant. Domestic affairs in distant countr'es receive 
scant attention and play even less of a role in determining those attitudes »-7hich 
shape action. A general preoccupation with meeting personal and local prob- 
lems requires that foreign developments have an especially dramatic focus, such 
as the death of a world renowned leader or a major natural dlsaster, before 
they permeate the consciousness of most audiences. Even then they may have - 
a transitory impact so far as policy-relevant responses are concerned. 

This does not prevent the reinforcement of existing images which may occur: 
through such events as racial strife Iu the United States. Assumptions about 
American ractal prejudice are deep rooted in Asian societies which have experli- 
enced similar problems under colonial rule or which have had unpleasant ex- 
perlences with American officials, businessmen, aud soldiers over past decades. 
The subtle manifestations of prejudice in these relationships are easily sensed 
by Aslans even though they may not articulate their resentment except under 
unusual circumstances of frankness or provocation. 

The Communists are excepted from these observations simply because their 
ideology and tactics orient them toward an interest in foreign developments and 
especially toward signs of “capitalist brutality” and “revolution” In the United 
States. With guidelines for attitude aud action from Peiping and Moscow, these 
groups are better informed and more motivated tuward political reactions than 
thetr non-Communist colleagues 1n most Asian societies, except, perhaps, in 
Japan. The importance of thelr response is conditioned not only br thelr actual 
strength In each country but also by the receptivity of target groups in that 
toe to propaganda directed against the United States and keyed to racial 
themes, 

6. BOVIFT BLOO 
(a) Recent reactions 


In the past few weeks, Soviet reaction has been sharp. Soviet broadcasting 
on the current U.S. racial crisis has recently attained a level seven times that 
of the Mississipp! crisis last autumn. For the period May 14-26, it was more - 
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than 11 times the 2-week high during the Little Rock crisis of 1957. Interest- 
ingly, however, while the total has been so high, the amount of domestic broad- 
casting on the subject has been small. However, newspaper coverage makes up 
to some extent for this small volume of domestic broadcasting. 

The following four themes have recurred frequently in Soviet radio commen- 
tary on the crisis: 

(1) Racism is inevitable in the American capitalist system ; 

(2) Inaction of the U.S. Government is tantamount to support of the racists; 

(3) Recent events have exposed the hypocrisy of U.S. claims to ideological 


leadership of the so-called free world; 
(4) The U.S. policy toward Negroes is clearly indicative of Its attitude toward 


peoples of color throughout the world. 
Although tho themes stressed by East European media have paralleled many 


of those of the Soviets, coverage bas not been especially great. 
(d) Attitudes and motives 

Apart from a predictable desire to discredit the capitallst United States the 
greatly expanded Soviet coverage may inirror sensitivity to current publicity on 
the treatment received by Afro-Asian students in bloc countries and of Soviet 
racial and ethnic minorities, as well as a desire to undercut the Chinese Com- 
munists in their use of racial appeals against the Sovicts. 

(Additional information was submitted by the State Department 
and it is included in the official files of the Committees on Commerce 
for public inspection.) 

Tho Cnairnman, T was quite interested, on page 3 of your state- 
ment, where you listed the four themes of racial tension; but I say 
nonwhite students have encountered race prejudice in Soviet. bloc 
countries, 

I don’t particularly think you need to put in the record great de- 
tail as to incidents, but has that been generally true in Russia in 
particular? 

Mr. Rusk. Such incidents have occurred in the Soviet Union. In- 
deed African students have been leaving bloc countrios because of such 
incidents and such treatment. And some of us in the West have 
arranged for some alternative study opportunities for African stu- 
dents who come away disillusioned from that exporience. This has 
not. been an unusual situation. 

Tho Cratrwan. But mainly in the Soviet Union proper, and not 
in the satellite countries? 

Mr. Rusk. In ono or two of the satellite countries there have been 
similar incidents. But the ones that have caused the most attention 
and the sharpest reaction among the African students have been in the 
Sovict Union itself, 

The Cnamman. All right, 

Off the record. 

Discussion off the record.) 

The Crammayn. On the record. 

The Senator from South Carolina. 

Senator Trursonp. Thank vou, Mr. Chairman. 

Mr. Secretary, oven though you are here today to testify as to this 
particular measure, S. 1782, T gather that yours is a statement of 
principle rather than one of specifics as tothe bill, 

Then I suppose that you support the entire package of civil rights 
programs, S. 1731, which has been introduced in Congress at the 
request of the President ? 

Mr. Rusx. ‘That is correct, sir. 
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Senator ‘Tnurmonp. Mr. Secretary, you mentioned in your state- 
ment that racial discrimination is not unique in the United States, 
but is found in many countries, 

One provision of the President’s package bill would permit the 
withholding of funds from any Federal financial assistance program 
in circumstances under which individuals participating or benefiting 
from the program discriminate on the ground of race, color, religion, 
or national origin, 

I suppose, then, since vou support this provision as to areas of your 
own country, you would support a similar provision in the foreign- 
aid legislation to withhold funds from countries which practice dis- 
crimination f 

Mr. Rusk. Not necessarily, Senator, because here we are talking 
about a constitutional system in which we have control over our own 
affairs, When we are dealing with the rest of the world wo are 
dealing with a world which we can influence, but cannot control. It 
is not our constitutional responsibility to do so. 

In the rest of the world we are waging a struggle for freedom, 
from which we cannot withdraw by the type of abandonment which is 
suggested to me in your question. We must. stay with that struggle, 
use our influence to the best of our ability to sustain and strengthen 
the cause of freedom; and that would mean we would work at it, use 
our influence, even though we can’t necessarily control the result. 

Our influence in these situations can be very strong. I think there 
are differences between situations where governmental laws and con- 
stitutional practices are responsible for the discrimination, and where 
you run into discriminatory situations simply because of the existence 
of religious or racial groups next to each other, with the social prob- 
lems that have historically been associated with those situations. 

Our influence has been in the direction or removing these discrimina- 
tions abroad as well as at home. 

IT think our advice in this respect would be more powerful if we 
could move forward at home more rapidly. 

But I do not think we should abandon the great struggle for free- 
dom throughout the world by such a restrictive interpretation of our 
role abroad. 

Senator Thurmonxp. So you would approve giving or lending for- 
eign aid funds to other nations that practiced discrimination, although 
the particular bills which you endorse here would withhold funds 
from our own people for the same purpose? 

Mr, Rusk. ! think there is big difference between what we can do 
within the limits of our own constitutional responsibility here at home 
and what we cannot do, through lack of the authority and respon- 
sthility, abroad. And we must stay with this problem abroad and not 
turn over the world to the predatory aims and purposes of another 
entirely different. system of government. 

Senator Tirursatonn. Mr. Secretary, a recent. edition of the U.S. 
News & World Report contained a comprehensive article concerning 
the different: forms of discrimination which are prevalent in the differ- 
ent countries of the world. 

T presume you havo seen that. 

Mr. Rusk. Yes, sir, I have seen that. 
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Senator’‘Tnuritonp. Its theme is that: some form of racial dis- 
crimination exists in almost every country of the world where there 
is more than one race. -_ . 

Do you have any comments on this article? 
‘I Mr. Rusk. No. I have seen the article, and, in general, it seems to 
me this is a reasonable, acctirate, and broad survey of the total problem. 

‘But before underwriting or authenticating specific instances, I 
would want to make a careful study of the situation before I would 
want ‘to submit official testimony to the committee on particular 
countries. on . 

Senator Tirurmonp. Mr. Secretary, doesn’t the study of anthro- 
pology and history show that where there is more than one race in’ 
n country that there has always existed some tension and differences 
between the races? 

Mr. Russ. I think there have been tensions where different groups 
that are different in any important respect live side by side. I think 
that has been a general experience of mankind. 

Senator Trursonn. Mr. Secretary, in your statement you singled 
out for particular: reference the newly independent. states of Africa, 
and state that the people in these states are determined to eradicate 
every vestige of the notion that the white race is superior, or even 
entitled to any special privilege. 

Are you aware of any discrimination against the white people who 
are remaining in these countries? 

Mr. Rusk. In Africa? 

Senator Tnursronp, Yes.  s 

Mr. Russ. There are some forms of discrimination that exist in 
those countries, and I would be glad to submit a precise statement on 
that. to the committee, if the committee desires it. 

Senator Tntrmonp. Mr. Secretary, the article from U.S—— 

Mr. Rusk. I might say those I am most directly aware of at the 
moment, without a careful examination on a country-by-country ba- 
sis, have to do with the privilege of becoming citizens on one hand and, 
in certain cases, property ownership on the other. 

Senator T11urMonp. Mr. Secretary, the article from U.S. News & 
World Report, which F mentioned, details several instances of discrim- 
ination because of race in some of these countries. 

Are these instances damaging the image abroad of these countries? 

Mr. Rusk. I think, sir, that. undoubtedly this is so. And I think 
that any country which finds itself in a position of discriminating on 
the basis of race or religion finds its reputation and standing in the 
general international community damaged thereby. 

These shortcomings do not apply only to the United States, but to 
many countries. They are problems for all of those countries in 
their standing abroad. 

Senator Trcrsonn, Has Communist Russia propagandized against 
such countries because of such discrimination ? 

Mr. Rusx. I am not aware of direct. propaganda on this particular 
point. Their chief target isthe United States. 

Senator Trcurmonp. And it is not because of the racial discrimina- 
tion; it is because they know that we are the only country between 
them and domination of the world. Is that not true? 


\ 


CIVJL RIGHTS—PUBLIC ACCOMMODATIONS 301 

Mr, Rusk. No. I think they seize upon any weak points that re 
can find, and attack those in an effort to reduce, minimize, U.S. 
influence, and to try to cast what we say about freedom into hollow 
tones. : 7 

I think they look upon us as the chief proponent, or opponent, in 
this great struggle for freedom, and anything they can do to diminish 
our influence suits their purpose. 

Senator Trurstonp. Does Russia practice discrimination f 

Mr. Rusx. There have been numbers of instances of discrimination 
reported from the Soyiet Union. I mentioned those earlier, or the 
chairman mentioned them in connection with some students. 

Senator THurmonp, And do you agree Russia does practice dis- 
crimination of races? 

Mr. Rusk. That is correct, sir. 

Senator Tucurmonp. Mr. Secretary, wouldn’t you agree that the 
Negro in America has made greater strides in all fields of endeavor— 
ue employment, culture—than in any other country in the 
worl 

Mr. Rusx. Well, I think he has made very great strides, Senator. 
There is no question about it. But I think that so long as there is a 
missing piece, which has to do with his personal dignity as an individ- 
ual, there is still unfinished business. 

Senator Tirormonp. Who has been responsible for that progress 
chiefly? Tho white man or the Negro? 

Mr. Rusx. Both, working together for more than 50 years. For 
example, private philanthropic organizations and southern white and 
Negro leaders have been working on the education of the Negro, 
on improvement in his public health, his productive capacity, and his 
standard of living. This has been a great common effort by both 
whites and Negroes. 

Senator Tirursronp. Then if such great progress has been made, 
without these national Jaws, why not let that progress continue? 

Mr. Rusk. Well, Senator, my own personal view on this is that we 
have reached a point now where that progress itself demands the 
next step; the essential clement of personal dignity is the primary 
missing piece, and we ought to put that piece into place. 

Senator Tirurmonp. Mr. Secretary, aren’t these laws primarily 
vote getters for the next election? 

Mr. Rusk. I think, sir, that members of both parties would recog- 
nize that, although this is a problem which has had in it much agony 
for many decades for all concerned, we are heading toward a deo 
internal crisis in ot own country unless these issues are resolv 
satisfactorily. 

And I don’t believe, sir, that this can be approached fairly, looking 
toward a right result, on the basis of the vote-getting situation for 
one party or the other. I think this is a great national issue, if I 
MAY SAY SO, SIP. 

Senator Tuurmonp. And both parties have been concerned with it. 

Mr. Rusk. Yes, sir. 

Senator Tuurmonp. And isn’t there a struggle between the two 
parties for the Negro-bloc vote today ? 

Mr. Rusk. I would suppose there is a struggle between the two 
parties for everybody’s vote. 
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Senator THurmonp. Isn’t that competition to see which can offer 
eet and outdo each other, in order to try to get this Negro-bloc 
vo 

Mr. Rusx. I am not myself clear at the moment as to how this works 
out as far as the attitude of the leadership of the two parties in the 
Congress is concerned. 

I would suppose there is a great deal of discussion across the aisle, 
and a determination to work in harmony on this matter if possible, 
because it has come to be such a great national issue. 

“senator THurMonD. When did you first recommend to the adminis- 
tration that they submit to Congress proposals of this kind ? 

Mr. Rusk. My view on this matter, as far as the foreign relations 
ay concerned, has been made known since I first became Secretary of 

tate. 

Bvt as the committee knows, the primary responsibility for this 
legislation rests with another department. 

Senator Trursonp. When did you, as Secretary of State, tell the 
President that you felt that Congress should puss these laws because 
the lack of such laws was hurting our foreign relations? 

Mr. Rusk. Senator, it isn’t customary for a Cabinet officer to discuss 
the dates or details of conversations with the President; but my view 
on this subject has been known since the beginning of the adminis- 
tration. 

Senator Trrunstonp. Are you claiming executive privilege on that ? 

Mr. Rusk. No. 

The CrrAatraan. He said he made his views known since the be- 
ginning of the administration. 

Senator THurmonp. I asked him when he first recommended to the 
President that. the Congress should pass such laws as are recommended 
tee in anaer to prevent our country being placed in a bad light before 
the world. 

Mr. Rusk. My discussions have been involved primarily with the 
foreign policy aspects of these matters. I have had a number of 
incidents to discuss at the Cabinet level, from the beginning of my 
administration as Secretary of State. 

But. I would not wish to go into the question of discussions with 
the President. on the particular legislation in front of us in any per- 
sonal detailed sense. 

Senator THurmwonp. Now, Mr. Secretary, isn’t ita fact that the great 
progress that has been made by the Negro in America shouid be 
pointed to with pride by the officials of our Government and by the 
Negro leadors in this country, instead of the constant and unceasing 
chorus of abuse heaped upon the white people in America, who have 
helped the Negroes make these strides? 

Mr. Rusk. Well, I think, sir, that is a very important part of the 
total presentation of the American scene to the rest of the world. T did 
not emphasize that point in my statement ‘aday because we are talking 
about, it seems to me, some of the unfinished business in this field. But 
our information programs, our American Ambassadors, our Embassies, 
our consular officers, and our official visitors abroad do bring out the 
very point you are making repeatedly in every possible way; that great 
strid*s have been made, and we have been moving steadily on these 
great issues of relations between the races in this country. 
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And some of our most effective spokesmen in this regard abroad have 
been Negro citizens themselves, who have testified with great effect on 
just the point you have made. 

Senator Tuursonp. Mr. Secretary, in your statement you alluded 
to the fact that the Communists regard racial discrimination in the 
United States as one of their most valuable assets. 

Don’t the Communists, in fact, have a history of attempting to split 
racial groups in all free world countries by exploiting the difficulties 
between the races and encouraging demonstrations which border 
sometimes on outright revolt? 

Mr. Rusk. 1 think, sir, that they will exploit any possibility of driv- 
ing a wedge between people who believe in freedom. And these ques- 
tions of race are one of the means by which they attempt to do that. 

I might say, to me it is really extraordinary, and, I think, a matter of 
great satisfaction to all of us, that the Communists have made so little 
inroads among the Negro citizens of the United States, despite the 
presence there of an issue which would be subject to exploitation. 

The loyalty and dedication of the Negro citizens of this country 
I think is a great testimonial to the strength of the notions of freedom 
on which this country is founded. 

Senator Tuursonp, And I agree they should be commended upon 
that. 

Now, Mr. Secretary, do you see a pattern of this same type of opera- 
tion being attempted in this et 

ee Rusk. Driving wedges on the basis-of race? By the Commu- 
nists 

Senator Tuurmonp. Attempting to split racial groups in the free 
world, and exploiting the difficulties between the races, ‘and encourag- 
ing demonstrations? 

Mr. Rusk. I have not had detailed reports on particular Communist 
operations. The Department of Justice would be better equipped to 
advise on that point. 

But I would have no doubt if they saw such opportunities they would 
try toinove in and take advantage of them. 

Senator Tutrmonp. Mr. Chairman, I have some more questions, but 
; he be glad to defer at this time to some of the other members, if you 

ike. 

The Cuairman. The Senator from Kentucky. 

Senator Morron. Thank you, My. Chairman. 

IT have no questions, but I would like to commend the Secretary of 
State for a very articulate statemeni, and for his very articulate an- 
swers to questions that have been posed. I think he is probably the 
busiest man in the United States. And I defer. 

The Cnamman. The Senator from Indiana. 

Senator Harrke. I have no questions. 

J would like to commend the Secretary on a fine statement. The 
first part of his statement i3 very important, in which he says the bill is 
not to make others think better of us, but rather because it is right. I 
commend yor, sir. , 

The CrramMan. The Senator from ‘Texas. 

Senator Yarsorovan. Mr. Chairman, I have no questions. 

I commend the Secretary of State on his forthright discussion of 
this problem, as it affects our foreign relations, without. pulling any 
punches. 


304 CIVIL’ RIGHTS—PUBLIC ACCOMMODATIONS 


IT also commend the State Department on the efforts it has made to 
make all of the diplomats to the United States and their staffs feel at 
home in this country. 

Mr. Res«. Thank you. . 

Tho Cuamman. The Senator from Pennsylvania. 

Senator Scorr. I have no questions. 

Mr. Secretary, I find myself quite in agreement with the statement 
‘which you made. 

I would like to say that next week I have been asked to address a 
youth group in Germany, along with other Members of the Senate, 
and I am quite aware, from past experience, of the course that. will 
be taken in the question period, which will begin with the issue of civil 
rights and will consume the greater part of the period, to discuss the 
impact of American policies, foreign and domestic, on Germany, and 
on Europe. And it is going to be a difficult and embarrassing experi- 
ence, one more time, to have to explain why, when we take the pledge 
of allegiance to the flag and say “With liberty and justice for all,” it 
is that sometimes it appears we do not mean all, or we may have 
limitations of race, creed, and so on. 

So I wish I could go there with more help than I can carry, because, 
as one American citizen, I take with me this great burden of past 
injustice. 

will do the best I can for my country, but I wish my rucksack were 
not so loaded. 

Mr. Rusk. Thank you, Senator, and I certainly wish you well on 
that journey. 

But may I presume to suggest, sir, that if you take with you a sense 
of the deep concern which you and other people in this country have 
about this problem, you will find a response there: because T think they 
do understand the depth and the difficulty and the complexity of the 
problem, and they appreciate the effort so many Americans are now 
making to try to find some solution to it. 

I think you will find more understanding than perhaps you would 
‘expect. 

enator Scorr. Senator Church and Senator McCarthy are going 
with me, I am sure we will do the best we can. I have no further 
questions. 

The Cnatraran, The Senator from Alaska. 

Senator Barrirrr. Secretary Rusk, I have not been a faithful at- 
tendant at the committee meetings on this legislation. In fact, this 
is the first meeting I have come to. It would have been difficult for 
me to have been here because recently IT was in Nome, Alaska, and 
after having been there T only wish this committee could sit. there for 
1 day, because that little community on the shore of the Bering Sea 
affords. in mv opinion, the best example of what can be done in the 
area of bettering racial relations. . 

Tt is n little town of perhans 2,000 people: the majority of them 
are Eskimos. Twenty years ago there was discrimination there in 
a degree and in a sense as great as might be found in any community 
in the United States. Today it is virtually nonexistent. 

T will not sav that there is social compatibilitv, or that all dis- 
criminations have heen removed: but. to a very large extent. these 
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changes for the better have occurred.’ And today the whites and 
Eskimos in that remote community live together in a wonderful rela- 
tionship. And this has been done partly through understanding on 
both sides and partly through territorial and State law. 

I know of no better example anywhere of what can be done. 

I have only one question to put to you, Mr. Secretary. 

"You have made a forceful statement and an eloquent one which, 
I doubt not, will be reported throughout the world today, as will the 
testimony heretofore given by other witnesses, and to be given by wit- 
nesses to follow: . 

_In the concluding paragraph. of your statement you said—and I 
quote: . 

I want to reiterate most emphatically that in the fateful struggle in which 
we are engaged to make the world safe for freedom, the United States cannot 
fulfil! its historic role unless it fulfills its commitments to its own people. 

What do you think our situation will be in the field of your respon- 
sibility if this bill is not passed, or if no bill at all is passed, after this 
subject has been placed Wietors the American people and before the 
American Congress? ms 

Mr. Rusx. Well, Senator, I recognize that there are some difficult 
questions of detail with respect to a bill of this sort—in terms of what 
is wise to do and what the possibilities of enforcement might be. But 
nevertheless I think it is of the greatest importance for the Conyress 
to make it very clear that the legislative branch, as well as the execu- 
tive and judiciary, are behind the affirmation of a great national 
policy with respect to matters of discrimination an Uaioe in- 
volving human dignity in the normal conduct of public life and public 
facilities. 

I would suppose that if no action were taken, this would be inter- 
preted as a diminution of our commitment to these great ideas. 

And let me add, if I may, this point: We are a powerful nation, 
with enormous military strength. But I suspect our greatest strength 
actually lies in some of these simple ideas that we joined with other 
nations in inscribing in the preamble and articles I and II of the 
United Nations Charter after World War II, because how other 
people act in a given situation will turn a great deal on what is in their 
minds and what they think we are all about. 

And we have found, in instance after instance, that these common 
commitments to the great notions of freedom put into the United 
Nations Charter are powerful elements in support of the kind of world 
we are trying to build, when crises come. 

And, indeed, I think I can safely report, and accurately pay 
that at moments of crises there is far less neutralism than one woul 
suppose. And this is partly because most ordinary men and women 
around the world do believe they understand what kind of people we 
are and what we are after; and, broadly speaking, they have confi- 
dence in what we are after, - 

I think if the Con , how that this issue is before it and it has 
an opportunity to affirm a national policy—if this were not affirmed, 
this mould weaken us at a point at which we draw our greatest 
strength. 

Senator Bartiyrr. Thank you, sir. 
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™ie Tosmnyan. Mr, Secretary, isn’t it also true, whether we like it 
or not. that these other countries that we are talking about look to us 
fer len isrship in certair fields, including this one 

Mr. Rusk. That is correct, sir. 

The Cuampsan, And the fact that there may be discrimivations in 
other countries doesn’t necessarily megn that we should abandon our 
purpose to show the kind of leadership that would erase discrimina- 
tion in the world. 

Mr, Rusx. I think, sir, just as has been pointed out here, just as 
we have been able to report substantial progress on these matters, these 
same trends are working in other countries where discrimination is 
present. And in many countries of the free world these problems of 
racial. and religious discrimination are being resolved as we move 
forward. ' 

The Cuarrman. Our positive action toward a firm national policy 
on this is going to be very helpful to the people in other countries who 
want to abolish this sort of thing in their countries. 

Mr. Rusk. That is correct, sir. 

The Cuamrsan. And they will point to us as leaders in this par- 
ticular field. 

Mr. Rusx. That is correct, sir. 

The Cuamsan. The Senator from Michigan. 

Senator Harr. Mr. Secretary, I wish your statement could be made 
required reading by all Americans, and I wish they could have been in 
the room this morning. I am sure they would leave with the very 
<leepest respect for you. 

know you are talking about international affairs, and yet I would 
like to make the comment that the subject matter that concerns us this 
morning is more in the control of the individual citizen than any other 
business before the Congress. 

Discrimination is just a person-to-person business. And every once 
in a- while people ask me, “What about this thing the President said, 
‘Don’t ask what the country can do for you; ask what you can do for 
thecountry.’ What are we supposed to do?” 

pron: this is what you are supposed to do, It doesn’t cost you any- 
thing. 

You can control this issue more directly; you, the American citizen, 
can control this issue more directly than anything on the whole list 
of public business, 

d I think you have effectively wnderscored the world effect of 
what I do toward my next-door neighb: reat home, 

Mr. Rusk. Senator, if I might comicat on your statement which I 

reatly appreciate: When we talk about the attitudes of people abroad, 
thero is one thing that is getting around abroad which is very 
helpful, and that 1s an understanding that in local communities all 
over the country, north and south. east and west, ordinary citizens are 
working at this problem in the’: »wn way, and are trying to find 
answers to th «tent that private ‘izen-, individually and in small 
groups, can doi: 

And I think this is an element of strength in this situation: that it 
is understood that the ordinary American is concerned about it. 

Senator Hart. Thank you, Mr. Chairman. 

Senator Pastore (presiding). The Senator from Vermont, 
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Senator Prouty. Mr. Secretary, I wish to congratulate you for 
making a very objective and excellent statement. I find myself in 
full accord with it. 

Mr. Secretary, is it true that in the United Nations Charter, chapter 
16, article 105, paragraph 2, these words are found—and I quote: 

Representatives of the members of the United Nations and officials of the 
organization shall siinilarly enjoy such privileges and immunities as are neces- 
sary for the independent exercise of their functions in connection with the or- 
ganization. 

Mr. Rusx. That is correct, sir. 

Senator Proury. Is it also true that the section on privileges and 
immunities of the United Nations Charter adopted by the General 
Assembly on February 18, 1946, and the agreement of June 26, 1947, 
between the United Nations and the United States, regarding the 
headquarters of the United Nations proposed certain privileges and 
immunities for representatives in the General Assembly ? 

Mx. Rusk. That is correct, sir. 

Senator Proury. And included among these they were to be grant- 
ed immunity from personal arrest or detention, except when violating 
a domestic Jaw, and they were to be granted such further privile 
and immunities as are enjoyed by membors of the national legislative 
body of the nation in which these privileges or immunities are 
claimed ? 

In other words, they are entitled to the same privileges in this coun- 
try as Members of Congress? 

Mr. Rusk. That is correct, sir. 

Senator Proury. Mr. Secretary, if 1 diplomat assigned to the 
United Nations is refused equal access to public accommodations, 
does such refusal operate to impair that diplomat’s free move- 
ment to and from meetings of the General Assembly f 

Mr. Rusk. It does, Senator. 

If I could go back quite a few years ago—I am almost hesitant to 
cite an example of this sort because of the use the other side would 
make of it in propaganda; but a number of years ago a delegate to 
the General Asan , & person of some color, was on his way to the 
United Nations by an American aircraft, and at his point of touch- 
down he was given a sandwich in a waxed paper wraeher, and given 
a seat on a folding canvas stool in the corner of the hangar, while 
the other passengers on the plane went into the restaurant of the air- 
port. and find lunch. That delegate went on to the United Nations, 
and it was our task to get him to support us in some vital issues a ffect- 
ing human rights in our great struggle with the Soviet Union upon 
his arrival in New York, Theat was not easy. 

Senator Provry. One more question. 

Since we are a party to the United Nations agreement, which 
touches upon the protection of the rights of men, can the President 
take executive action to end discrimination which has its legal founda- 
tion in the United Nations Charter? 

Mr. Rusx. Senator, I am not myself a lawyer, and I would not pre- 
sume to give a legal opinion on that point; but I would, myself, think 
that the proposals to base these actions on legislation would bo in 
any event far the preferable method of operating. 

enator Provry. I agree with you. But I think that is an interest- 
ing point. 
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Mr. Rusx. I think there might be some powers by which the Presi- 
dent. could himself take steps to protect foreign diplomats in particu- 
lar situations, if necessary. But I think, since I am not a lawyer, I 
better not. go nny further. I just don’t know, quite frankly. 

Senator Pastors. You can get a lot. of legal advice from this com- 
mittee, if you want. 

The Senator from Oklahoma. 

Senator Monrongy. Mr. Secretary, on pages 9 and 10, I think we 
all heartily agree with you on the bad effects nationally and inter- 
nationally that segregation has. 

You are not in a position, according to your statement, to agree or 
disagree with the legislative language being .proposed for settlement 
of this particular problem. Is that correct? 

Mr. Russ. Well, it is just, sir, that I do not. consider myself in 
any way an expert, I am not a lawyer, and these are matters that. are 
being discussed between the committec and the Department of Justice, 
and I think it would be imprudent for me to go into questions that 
are better discussed in another way. 

Senator Monroney. Of course, neither am I lawyer. But I believe 
we both have a very deep and lasting regard for the Constitution of - 
the United States, for the dual system of government that it. provides, 
that the Federal Government shall have only those powers that are 
specifically delegated to it. 

Mr. Rusk. Right, sir. 

Senator Monroney. The need to find an answer to this is grave 
and pressing, but should we risk shortcutting the traditional guaran- 
tees of constitutional government by stretching the interstate com- 
merce clause to include business that uj) to this time in our history has 
never been thought to be in interstate commerce? 

There was no difficulty in desegregating the railroads and airlines, 
the airports, and various things that are obviously interstate commerce. 

Bnt it does become difficult in view of the plain language of the 
Constitution and the fact that no court. opinion has ever reached into 
this area, to find the specific powers which would enable us to properly 
enact. this bill. Would we be better off, in the eyes of the people of the 
world, who respect our observance of the Constitution, to solve this 
Batata with a constitutional amendment designed to empower the 

ederal Government to abolish al! bias and prejudice and discrimina- 
tion, against all citizens in the United States? 

Mr. Rusk. Well, I would suppose, sir—within the limits of my re- 
marks about my own qualifications, I would suppose—that there would 
be adequate authority in the Constitution, under the 14th amendment, 
and the commerce clause, and perhaps in other parts, to support. acts 
to reinforce such a far-reaching and basic right. of an American citizen, 
a citizen of the United States, on matters of this sort. 

Senator Monronry. In other words, not tying yourself specifically to 
language, you feel the interstate commerce clause and the 14th amenad- 
ment and/or both, do give the Congress tho right to pass laws in this 


regard 

Mr. Rusk. Yes, I think, sir, the recitations that are in the first por- 
tion of the Senate bill bring out very clearly why this would be so in 
tome of the practical situation in. which interstate commerce finds 
itse e 
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Senator Monroney. That is nothing but a preamble and the Attor- 
ney General himself said it had no base in law. It is a very distin- 
guished statement of principle, which Congress by resolution, can pass 
and arrive at a declaration. But the enforcement of the declaration 
is the thing that causes many of us great worry. The breaking of new 
ground that has never been thought to be within the powers of the 
Federal Government, the establishment. of police powers and the right 
to license businesses and other things, are very delicate matters in this 
duality we have traditionally observed. That is all I have. 

The Cuatnywan. At this point, I think it would be well to mention 
that there was a letter to the editor of the New York ‘Times, in this 
morning’s paper, by Mr, Herbert Wechsler, the professor of constitu- 
tional Inw at Columbia, who is an eminent authority on these matters, 
and I think it is so pertinent to the matter before us here, and the ques- 
tions asked by the Senator from Oklahoma, that I would like permis- 
sion to put it into the record at this point. 

Senator Pastorr. Without objection, it is so ordered. 

(The document follows :) 


{From the New York Times, July 10, 1963) 


Basis FoR Riants LAwW—ADMINISTRATION PROPOSAL ENDORSED AS AGAINST 
Coorer-Dopp BILL ; 


New York, July 4, 1963. 
To the Eprror oF tne New YorK TIMES: 

In Arthur Krock’s column of July 4, he expresses the opinion that there fs “a 
better foundation for judicial acceptance” of the Cooper-Dodd antidiscrimination 
bill than there fs for the administration proposal. Toa student of constitutional 
law this {s an amazing proposition. 

The Cooper-Dodd bill would forbid racial discrimination in privately owned 
facilities of public accommodation if and only if they are licensed by the State or 
local government. Congressional power to enact it thus must rest upon the view 
that the discriminatory action of the Hcensed owner is discrimination by the 
State, for only State action is forbidden by the 14th amendment, which the bill 
undertakes to enforce. 

One need not be a lawyer to perceive that the fact that a State requires a 
lunchroom to obtain a license as a means of protecting the public health does 
not inrke the lunchrooin a State agency. Are all private corporations to be 
viewed as organs of the State because their corporate existence is conferred by 
their State charters? It puts the matter with excessive charity to say that this !s 
n submission which is most unlikely to persuade the Supreme Court and, what 
is more important, should not do so. In the entire history of the judicial inter- 
pretation of the 14th amendment, only Justice Douglas has accorded the position 
color of support in an opinion. 


BYQAULATORY AUTHORITY 


Against this, the administration bill would draw upon the power of Congress 
to regulate interstate commerce, the power which has sustained the great regu- 
intory mensures of the recent past, Including most relevantly the National Labor 
Relations Act, the Taft-Hartley Act, the Fatr Labor Standards Act and much 
of the agricultural program. 

Ever sinco the thirties, a unanimous Supreme Court has sustained the broad 
reach of the power over commerce, including not only the direct regulation of 
practices in commerce, but also the control of conduct or conditions which affect 
commerce. 

There bas been ne decision fn these years that a practice deemed by Congress 
to affect commerce is beyond the regulatory authority that the Constitution has 
explicitly confered. 

In this state of the constitutional fext and its judicial interpretation. there {s 
not the slightest doubt but that the commerce clause provides the better founda- 
tion for {udicin) acceptance of a Federal measure forbidding private racial dis- 
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crimination. It is, moreover, a foundation which, as the Attorney General has 
urged, vwill certainly sustain an application of the measure broad enough to 
accomplish a large part of its objective. 


COMMERCE POWER 


Mr. Krock also suggests that the fact that the commerce power is not all- 
embracing somehow vitiates the moral principal of the proposal by {implying the 
legitimacy of discrimination if interstate commerce is not affected. This, too, is 


an amazing proposition. 
Has Congress implied the legitimacy of local prostitution by confluing the 


White Slave Traffic Act to cases where State lines are crossed? Hs it endorsed 
fraud by limitating Federal prohibition to cases where the mails are used? 
Congress endorses nothing by confining its xction to the areas committed to its 


governance by the provisions of the Constitution. 
IiERRERT WEOMSLER, 


Harlan Fiske Stone Professor of Constiliutional Lato, Coltunbia Untveratty. 


Senator Pastore. The Senator from South Carolina may continue. 

Senator Tuursonp. Thank you, Mr. Chairman. 

Mr. Secretary, you state that the Communists stress four themes 
in their radio commentaries on racial tension. 

The second of these is that inaction by the U. S. Government. is 
tantamount to support of the racists. You don’t agree that there is 
any merit in this Communist propaganda, do you? 

fr. Rusk. Well, I don’t know whether your copy has that word 
“racists” in quotation marks or not, because it was written that way,. 
but. we do not. subscribe to that characterization of our socicty. 

I was pointing out what they are saying in their broadcasts and in 
their propaganda aimed at other nations. 

Senator Trursonp. The Communists will say anything to promote 
their cause, will they not, whether true or false? 

Mr. Rusk. That.is correct, sir. 

Senator Tutcrswonp. Mr. Secretary, by coming before Congress 
and testifying in this nature, aren't you lending at least tacit: support 
to and approval of this Communist lie? 

Mr. Rusk. Why, of course not, Senator. T am here as Secretary 
of State of the United States to advise the committee of my views as 
to the relationship between these problems here at home and our 
foreign policy. 

I consider that relationship very grave, and I would certainly hope 
that no committee of the Congress would ever take the view that a 
Secretary of State can’t come before it without having it'said he is 
supporting a Communist line. 

Senator Pastore. I doubt any committee of Congress does. 

Senator Trtormonp. That is a Communist lie you stated in your 
statement, you admit that, don’t you, it is propaganda? 

Mr. Rusx. I identified this as a Communist statement in my state- 
ment, sir. 

Senator Trursronp. Mr. Secretary, you make a very commendable: 
and an absolutely correct statement that, except for rare exceptions, 
nonwhite Americans remain completely loyal to the United States: 
and its institutions. 

I agree with that, and have seen it evidenced on many occasions. 
However, in some instances, I have heard statements made by leaders 
.of the Negro movement which indicate, if not outright opposition to- 
our form of government, at least a disenchantment with: our consti-. 


tutional republic. 


rt 
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Recently, on nationwide television, a Negro leader made this state- 
ment: 

Once the Negro fs given that— 
speaking of Tul! emancipation— 
then America has tc change its entire posture. I think It is an inevitable move 
toward sonic kind of suriatism of a sort. 

Do you agree with that statement? 

Mr. Rusk. I don't, as it is read to me. I, myself, fully understand 
why Negroes are pressing very hard for a full recognition of what 
they consider to be their rights as citizens in our society. And I 
wish them wellin thateffert. 

But I do not believe that. we want to see a situation develop in which 
oxtralegal means become attractive to them because they feel that 
the avenues to full civil rights through the normal process of the 
law and justice are closed to them. 

Senator ‘Tuurmonp. Mr. Secretary, you mention the recent meetin 
of the African heads of state at Adis Ababa, at which the coudewned 
racial discrimination, especially in the United States. Tor what. rea- 
son do you believe tho U nited States was particularly singled out for 
special emphasis in their statement? 

Mr. Rusx. I think on that occasion it was because the meeting coin- 
cided with some incidents here in this country that had created a 
great deal of world attention. But I think also these African coun- 
tries, as they have repeatedly made it clear in the General Assombly of 
the United Nations, have lined up with the United States and other 
free countries on these great. issues of human rights, which are among 
those that separate us from the Communist bloc. 

You will find in the great issues that have been involved there over 
the years—tho last 10 years, say—the great majority of these smaller 
and weaker nations, many of them nonwhite nations, have voted regu- 
larly for the cause which we ourselves have supported. 

Senator Tircrmonp, It would be well if more of the African na- 
tions whom we have supported so much with foreign aid would line 
up with us more in the United Nations, would it not? 

Mr. Rusx. The record on that is very good, sir, and particularly 
on issues in which the Soviet Union or others might be trying to de: 
stroy the United Nations itself. We find ourselves working with these 
pout in almost all of the important issues that come before that 

ody. 

Sonintde Tnurmonn. It would take too long now, but I disagree with 
you in great respect on that, as to how well they have stood by us. 

‘he record will speak for itself. 

Mr. Seerctary, do you believe that. Congress should be urged to act 
on some particular measure, because of the threat. of Communist 
propa snd if wo don’t? 

Afr. usk. Senator, as I intimated in my statement, I beliove that 
tho primary issuo is one for us here at home, within our constitutional 
system, in terms of our own commitments. 

I don’t think we can create an image abroad unless it fairly repre- 
sents reality at home. And I believe that, because the rest of the 
world is so closely watching the United States, the renlity at home cre- 
ates its own image abroad. 
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I would think, therefore, our primary preoccupation—and I say 
this even as Secretary of State—our primary preoccupation ought to 
be with the question of how we resolve these issues in our own society, 
in terms of the commitments of our own society. 

Senator Titurmonn. If the Communists don’t use one subject mat- 
a or ee on which to propagandize, they will find another, will 
they not 

Mr. Rusk. They will seek whatever issues they can find, but I hope 
we could withdraw some issues from their bag of tricks. 

Senator Trrursronp. You mentioned the Vienna Convention of dip- 
lomatic relations and state it provides the receiving state shall take 
all appropriate steps to prevent any attack on a diplomat’s person, 
freedom, or dignity. 

Isn’t it true that American embassies abroad have come under at- 
tack from mobs more than any other nation’s embassies ? 

Mr. Rusx. I think that we have had our full share, Ihave not kept 
score. 

We have, I think, reached a point where we can almost predict when 
certain of our embassies will be picketed or even stoned on particular 
issues, That is because of a highly organized effort by the Communists, 
in many countries, to create such demonstrations on occasions selected 

: by themselves, 

But I would not suppose that this is a special problem for us com- 
pared with others. I think we are exposed to this danger more fre- 
quently, because we are the leader in great world issues. But other 
countries have the same experience. 

Senator Trrurmonp. Mr. Secretary, wouldn’t this damage the world 
image of the countries which have allowed this to occur ? 

Mr. Rusx. Oh, it does, sir, and we make the most strenuous repre- 
sentations in these situations, particularly where we find there is any 
negligence or Jack of effort on the part of the host country to give our 
diplomatic representatives and our installations abroad full and ade- 
quate protection, 

Senator THuraconp. Has any such demonstration or attack ever 
occurred at any foreign embassy here in the United States? 

Mr, Rusk. We have had some picketing of embassies here. I would 

“have to check the record to see whether in the last year or two there 
has been any violence or any stone throwing or anything of that sort. 
But woe have probems of safeguarding the properties of embassies 
here, Sometimes demonstrations are made by exile groups in this 
country; sometimes, on rare occasions, by some of our own citizens. 
But this is fortunately not a serious problem for foreign embassies 
in this capital. 

Senator Trurmonp. Our protection of the embassies here has been 
exemplary, has it not, and hag been greater than our embassies re- 
ceived in some foreign countries? 

Mr. Rusk. It has been good here and we try to keep it good. I 
would suppose that the situation is somewhat easier here in this Nation 
of traditional law-abiding practice than it would be in some other 
countries where the institutions are not so well established and where 
public opinion is more volatile and perhaps even more violent in 
character. 

Senator Tiunmonp. Mr, Secretary, the two primary cities in the 
United States in which any foreign representative has official duties 
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are, of course, New York City and Washington. Both of these cities 
have laws paralleling the one we are now discussing. Also, the States 
through which an individual must pass between these two cities now 
have the same or similar laws, 

How many other areas of our country would a foreign diplomat 
normally be required to visit as a part of his official duties ? 

Mr. Rusk. Let me start, Senator, by saying that we expect our own 
diplomats abroad to travel rather widely over the countries to which 
they are accredited, in order to become familiar with the country and 
its people, and its economic and other activities. And in order for 
our diplomats to travel abroad,.as is the customary practice in diplo- 
macy, it of course is necessary for us to accord them free and easy 
privileges of the same sort in this country. I would think the travel 
of diplomats in the host country is one of the best established practices 
and traditions of the diplomatic service. 

Senator Tircrmonp, Foreign diplomats have had little trouble in 
this country, have they not? 

Mr. Rusk. We have had a very considerable number of incidents, 
Senator, a distressing number in my judgment. I would be giad to 
furnish the committee a list of these, for consideration, if it wishes, 
in executive session, because some of these, I think, the committee might 
not wish to make public. 

We have had, I think, far too many of these incidents. But again, 
the situation has been improving through the cooperation of civic 
leaders and public officials in all of the States. There have been fewer 
of these incidents in recent years than had been true for a while. 

Senator Trcrwonp. Had the State Department made the proper 
preparations in those specific instances in which there was trouble? 

Mr. Rusk. I indicated earlier we do take some precautions in this 
matter when we know about the prospective travel. But, Senator, it 
is deeply disturbing to me to have incidents arise because diplomats 
find ihieiiieelves often unexpectedly unable to obtain the accommoda- 
tions or the courtesies which they would have expected any American 
citizen would obtain. And this always comes as 0 startling surprise 
to them when they suddenly encounter a situation of this sort. 

Senator THurmonp, Mr. Seeretary, vour presentation of the prob- 
lems created by the unavailability of privately owned facilities to 
foreign diplomats was most articulate. Ts it vour belief the remedy 
should be in the form of national legislation ? 

Mr, Rusk. It seems to me, sir, in cases which affect travel through- 
out the Nation and peaceful intercourse with foreign countries and 
exchange of travelers between us and foreign countries, that this is a 
national problem, and could suitably be handled by national legisla- 
tion, I think perhaps the most important part of it isa firm and posi- 
tive affirmation by the Congress of national policy in this regard, be- 
causo [ do believe that. the citizens will, themselves, do a great deal 
to give effect. to such a policy, if it is quite clear that we as a nation 
are united behind this policy. 

I remember, if I may digress for a moment, that all of us who have 
had direct. contact with these problems have gone through somewhat 
the same experience; that in our youngest years we found ourselves 
associating with children of another race, in terms of friendship and 
cordiality, and then as we grew older we developed into a more isolated 
situation on both sides. We became conscious of the difference be- 
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tween us, and, understandably, tensions developed. Later many have 
had the experience of again Riding themselves as ec leg of mem- 
bers of another race, whether in a university or on a job or in what- 
ever undertaking it might be. And theso tensions therefore dissolve 
under the common interests and the common associations that come 
through engaging in the same sort of work. 

I think that if it is clear that there is a great national policy that 
irrelevant considerations should not stand in the way of a citizen’s 
exercise of his rights, it will be discovered that. nothing Lebel ied 
happens when people, all citizens, enjoy similar rights and privileges, 
in response to or in pay for, shall I say, carrying the same burdens and 
responsibilities of citizenship. 

enator THursonp. Mr. Secretary, you are familiar with the 5th 
and 14th amendments, both of which provide that no person shall be 
deprived of life, liberty, or property, without due process of law, I’m 
sure, 

Mr. Rusk. Yes, 

Senator TiturmMonp. You do not feel it is a deprivation to a person 
of his property to force him to use it in a way he does not care to, to 
force him to sell or to serve to whom he does not wish to sell or serve? 

Mr. Rusk. Well, Senator, I—— 

Senator THursonp. On privately owned property ? 

Mr. Rusk. Well, I’m not, again, an expert on the law on these 
matters, because, at least having attended law school in an early year, 
I realize there is a lot of law on these questions. But I would suppose 
that there would be a deprivation to the citizen who is seeking normal 
public accommodations if he is denied them on the basis of race, and 
that one who is licensed to extend his services to the public may not 
be entitled to restrict those services on the basis of race or Det Hees 

Senator Txurstonp. Did you know in 1875 a civil rights bill, very 
similar to this, was passed by the Congress, and in 1883 it was held 
unconstitutional ? 

Mr. Rusk. I have heard of that case, yes. 

Senator THurmonp. Mr. Secretary, do you believe the sentiments 
expressed to the State Department by foreign diplomatic personnel 
and recited by you will be overcome if private owners are forced by 
the National Government. to extend services to such people against 
their will? 

Mr. Rusk. I think it will be overcome to a very considerable extent. 
I think there might be particular occasions where it is made quite clear, 
even if the present bill becomes law, that particular individuals are 
not welcome and this might serve to create some of the same types of 
problems, but I would think that the affirmation of a great national 
policy by all three branches of the Federal Government would find 
cooperation on the part of most citizens and these problems would 
yield to the knowledge that this is what is expected in America and 
there would be a steady diminution of this type of tension problem 
in our country. 

Senator THurMoND. Mr. Secretary, is it. your opinion that. the pres- 
ent level of demonstrations will materially diminish if legislation is 
enacted ? 

Mr. Rusx. I have no real way of knowing that, sir. I would sup- 
pose that this would be the case, that they would diminish. 
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Senator THursonp. Do you think that legislation should be enacted 
for the sake of ending demonstrations! 

Mr. Rusk. I think the demonstrations and the legislation are aimed 
at the same thing. It is not that one is aimed at the other. I think 
the problem here is what happens to an American citizen, as he 
moves about the country, seeking normal public services and public 
accommodations. I think this is where the point of relationship 
comes. 

And this gives rise to both the problem of legislation and the prob- 
lem of making known through demonstration attitudes toward rest ric- 
tions on these rights. 

Senator THurR«u0ND. Do you favor the demonstrations that have 
been held and would you favor demcnstrations in the future if this 
civil rights bill does not pass # 

Mr. Rusk. Well, Senator, there are various types of demonstrations. 
I would not wish to make a blanket statement about all those that I 
have known about. 

But I would say this, sir: if I were denied what our Negro citizens 
are denied, I would demonstrate. 

Senator Pastore. Do you believe in the Boston Tea Party? 

Mr. Rusk. That had a very wholesome effect on the situation. 

Senator THurmonp. Is the chairman through or shall I proceed ? 

Senator Pastore. Are you through asking questions? 

Senator THurmonp. No. I’m not through yet. 

Senator Pastore. Then continue. 

-- Senator THurmonp. Mr. Secretary, would you not. agree that the 
heightened feelings resulting from mass demonstrations which may 
well be intensified from resentment of a dictation by the Government 
are likely to result in as many, if not more, injured feelings to foreign 
diplomatic personnel ? 

Mtr. Rusk. [ think it is possible, sir; but I don’t believe that is a 
problem which can be avoided in this situation. 

We are faced with some serious problems that go to the heart of 
the nature of our society, and I think they have to be dealt with. As 
I indicated earlier, I think the foreign policy aspects of its are, in 
real sense, secondary to the great American aspects of it. 

Senator Tuurmonp. Mr. Secretary, there are many who sincerely 
view proposals for the National Government to force private property 
owners to extend services on their property to persons against. their 
_ as a deprivation of their property rights, without due process of 
aw. 

Do you believe that the problems which you have presented here 
today justify a legislative act which at the very least diminishes 
freedom in the use of property which each property owner now has? 

Mr. Rusk. Well, I could not. agree, sir, that such a law would 
diminish freedom. The purpose of law in a free society is to enlarge 
freedom by letting each know what. kind of conduct to expect from 
the other. And it is through our laws that personal freedom is not 
only protected but constantly enlarged, so we can pursue our respective 
orbits with a minimum of collisions. 

I am thinking also of the private rights of those who seek normal 
public services and accommodations, and are denied them for reasons - 
which I cannot see, for reasons which I don’t believe our Constitu- 
tion can recognize. “s 
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Senator THurmonp. You, of course, realize, that if this bill should 

pass, it would deprive certain people of the uso and control of their 
property as they desire? 
- Mr. Rusx. There is that element in it; but there is also the element 
of the basis on which they seek the privilege of conducting business 
for the public under our legal and constitutional system. I think 
that, too, carries with it some obligations. 

Senator Tnurmonp. Mr. Secretary, don’t you feel in many foreign 
countries they do not understand the structure of our Government; 
that the two cardinal principles of this type Government are the 
separation of powers of the three branches of Government—the Con- 

the legislative, that makes the law; the executive, headed by the 
resident, which enforces the law; and the judicial, which interprets 
the law—and that each is supposed to be a check and balance on the 
other; and that the purpose of this, as Thomas Jefferson said, was “to 
prevent any one man from getting too much power”? And, he said, 
“You cannot trust any man with power. You have got to chain him 
down to the Constitution.” The other cardinal princip!s is the division 
of powers between government at the Federal level and government 
at the State level; asd under this second cardinal principle, the States 
have all powers which have not been otherwise specifically delegated 
and delineated and listed in the Constitution of the United States and 
the amendments adopted since the Constitution was written. 

Do you feel that people in other countries feel that the National 
Government here should pass such laws, even though they contravene 
our Constitution and the jurisdiction of that type legislation is re- 
served to the States, and was so held in the case of 1883 in the decision 
of the Supreme Court ? 

Mr. Rosx. Well, I do believe that there is an incomplete understand- 
ng obnad of our rather complex constitutional system in this country. 

Wo frequently, in signing agreements—in almost every case—take 
care of any reservations required, or any conditions required, by our 
constitutional system. And there are some issues in our negotiations 
with foreign governments into which we can go only to a limited ex- 
tent, because of the Federal character of our constitutional system here. 

But I do not believe that there is general understanding either here 
or abroad that the Federal system itself prevents the kind of legisla- 
tion that we have in front of us. 

Senator THurmwonp. Mr. Secretary, I am sure that you will agree 
it does not take much of a prophet to foresee an act of Congress such 
as this now before this committee will fail to change individual atti- 
tudes, although it is conceivable that the full force of the National § 
poveeamen: may compel substantial compliance with the letter of 
the law. 

If offended feel'ngs continue to result from acts or words which fall 
short of assault or libel when persons use accommodations under pro- 
tection of a national law, would you recommend national legislation 
to correct such offensive individual conduct ? 
Mr. Russ. I would think that it would be the primary responsi- 
bility of the Federal Government to give deep and careful thought to | 
the protection of the rights of citizens of the United States. And 
I am not pessimistic, Senator, about changes in individual attitudes 
on questions of this sort; because so many of these individual attitudes 
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turn on personal experience, personal discoveries about what relations 
can be, about situations where it becomes obvious that there can be 
good relations between peoples of different races and religions. 

And I would think one of the things that can change personal opin- 
ions would be an affirmation by the Federal Government of the great 
primordial doctrines of our constitutional system. 

Senator Trursronp. Mr. Secretary, you stated that the Communists 
have made a major propaganda issue out of the racial situation in the 


United States. _. 

Do you have any indication that the Communists have assisted in 
creating any of the demonstratigns or in keeping them going? 

Mr. Rusk. I have no direct information on Communist individuals 
involved in these demonstrations. It would not be the responsibility 
of my Department to know that. I think another department could 
better advise the committee on that point. 

Senator THursonp. Would it not be a good thing to find out, possi- 
bly from the proper agency of our Government, and then broadcast 
to the world what the Communists are trying to do here in this country 
to create dissention, to cause demonstrations, to divide our people? 

My. Rusx. I think that the rest of the world would put in its proper 
perspective the knowledge that, at a time when we are trying to find 
an answer to this great problem here in our own society, the Com- 
munists are trying to disrupt and make that search for an answer 
more difficult. 

Senator Tuursionp, Mr. Secretary, I have here a news article 
distributed by North American Newspaper Alliance, on May 30, 1961, 
morethan2yearsago. Itreadsas follows: . 


BERLIN, May 30.—Communist East Germany has opened an American Negro 
agitation training center in the Saxony industrial city of Bautzen. 

The center, masked as the Institute for the Advancement of the Negro Ruce, 
seeks to transform the racial unrest in the U.S. South into a ‘powerful Negro 
nationalist movement. ia 

Communism’s new line, according to Western intelligence authorities, is to link 
the U.S. Negro’s fight for desegregation with the African Negro nattonalism. 

At Bautzen the Communists are training squads of African Negro agitators 
who, after completing training in East Germany, will return to their home coun- 
tries to await infiltration into the U.S. Negro population centers. 

Trainees are recruited from African “students,” sereral thousand of whom 
have been brought to East Germany on “scholarships,” They include Guineans, 
Ghanaians, Congolese, and Togolese. ' ie 

An intelligence officer reported, “Some of those now being trained in East Ger- 
many will be going to the United States, sooner or later, in official capacities for 
the new governments in these African countries, and the rest are to be in- 
filtrated by various means.” 

The Bautzen center is reported to include several American Negro Communists, 
according to some estimates as many as 15. It appears that some are deserters 
from the U.S. milltary forces. The rest have either visited: Europe on tourist 
status and then slipped into East Germany or have made their way to East 
en from Africa and Asia, where they had been working as technicians or as 
students. 

A propaganda publishing house Is being operated in connection «with the 
Bautzen center. It is printing material for distribution in Negro lands calling 
for solidarity with the U.S. Negro and the “building of a worldwide movement to 
free the Negro race from white domination.” 

Intelligence officials attribute the Communist exploitation of U.S. racial ten- 
sions to Gerhard Eisler, the former No. 1 American Communist who is now an 
East German propagandist. 

Kisler began urging establishment of such a U.S. Negro propaganda training 
center at the time of the Little Rock school integration riota tn 1957. There was 
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cons derable skepticisin concerning ‘the acheme within the-East Germany. (om- 
mianigt Gonpete Prng-idee git mothing he done until 6 months ago. 

The blown toanther the simmering U.S. racial tensidn, helped 
a wine ‘pp roval "bor the’ is “ct the Advancement of the Negrd Race, 

water he c'sttdtegy, according to intelligence analysis, Is to explolt walks 
fesistancé in the U.S. South to desegrégation by Negro nationaliam. 

Mr. Secretary, to what extent havé the results of this Cornmunist 
6ffort, diid arty’ théra of which you' are aware, contributed to the mas- 
dive agitation’in recent nénthat’ oe etertay a4 

r, Rusk. Senator, as os as that particular effort is concerned, I 
woild: Have to be ddvisedl'as to what We ‘know about. what i in fact that 
babticulet organi utidi'has been doing. © - 

T' have: been ‘intpressed - with ‘the: act that the Conimunist world 
bs Had ne geen as disépoihtments and setbacks in the continent 

‘Africa+-Gilnea, Mali; Corigd, and other countries. It seenis to me 
on that coment today | the comihitnvent of those countries to freedom 
is stronger’ than it has’ been in sone svar Bec use they ‘have had 
énotigh' to do with thé ‘Communist: world, both ‘individually—many 
stiidied’ there—aind ‘ overnmentally; ico attempts of the Com- 
muttists to establish & position in A ieaj'to know a lot about what 
comiiunisn'is all ‘about. 

As I indicated eatlier, 'T hive been deep! y impressed by the loyalty 
of the Negroes of the' ‘United States to the’ ‘United States, even in the 
face of one of thé most harrowing problems which sry people has had 
2 ya And I would suppose that there has been Communist effort 

And I am suite there are some Negro Communists, just as there 
Hie a lot of white: Communists. ' But it is not my impression that the 
problem here in this country bes from a direct effort of the'Com- 
munists to create a: problem.. :. fda ae was here already, and 
neato be lve as a8 Ane ie wT jon 

* Sdnator THUR OND, join oui in commending our Negro 

Pesple joenet for not joining th 6 ae eras arty. 

;during:the last month a directive went out from an 
eirbapo in the. United Pies, sant: ‘Civil Rights Pepe eee 
and it says: ” 

To Ali Personnet of [blank Aw Force Base: 


“¥n'the'event of civit rights demonstrations in this area, similar to those whitch 
have takén place in other ards of thé South,’ the fotlowing is promulgated In the 
Interest .of the welfare of the indlyidual and of the command, becaure of the 
possibilities of injury to, or 4pprehension for, those persons involved : 

All personnel dskighed to‘(blank] Air Force Base ate instructed that they : 
aalies ‘not partictpate In any such demonstration or to otherwise become involved 

a spectator or bystander, Areas where demonstrations are in progress are 
declared to be off Himits to personnel assigned to this airbase. 


Does t that, sound like a logical directive to be sent out by an air 


Senator Panton. Do you ‘want him: to answer the question after 
12 o'clock? 
~ Senator. Tuurmonn: ‘The bell was still ringing. I was hoping he 
would finish his afiswer-befors the bell quit ringing; but since the 
bell has now stopped, Mr. Chairman, I shall’ discontinue, because it is 
12 o’clock and I believ4 thé Senate is iti session. _. 

Senator Pastore. Ifr. Secretary, a short while ago a colleague of 


‘mine whispered. bso Sam in: my ear, and I am going to repeat it 


out loud, because Lagree'w 
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They feel that you have been one of the most effective witnesses 
that has ever appeared before this Commerce Committee. They are 
very much impressed with your facility of expression and with the 
clarity of your thoughts. ; 

It has been a very exhilarating and satisfying experience for me 
and, I know, for the members of this committee, who congratulate you 
and thank you for corti . 

Senator Corron. Mr. Secretary-—— 

Applause). 

_ Senator Corron. Mr. Secretary, on behalf of the minority, I would 
like to say to you I was the colleague who whispered that in his ear; 
and I meant it. ; 

Senator Tuurmonp. Mr. Chairman, I want to say I had a few more 
questions, but I have covered, I think, most of the areas I had in mind, 
and I shall not ask the Secretary to return. 

I do want to make this observation: That I see, as usual, the 
audience here is packed with civil righters and left wingers, and the 
outburst that just occurred is not only in violation of the rules, but 
indicates the prceuce that is being brought to pass an unconstitutional 
civil rights bill. 

Senator Pastore. Wi tomorrow wi f{ayor Frank Morris 
of Salisbury, Md., and’ Mayor Ivan Allen, Jr., of 
ing will be heldAn this room, room 318, at 10 odslock tomorrow 
nti 

' Unti 
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THURSDAY, JULY 11, 1963 
U.S. SENATE, 


CostMITTFE ON CoMMERCE, 
Washington, D.C. 

The committee reconvened at 10:10 a.m. in the caucus room, Old 
Senate Office Building, Ifon. Warren G. Magnuson (chairman of the 
committee) Ube 

The Crairsan. The committee will come to order. 

We are pleased this morning to have the Honorable Frank Morris 
with us, the mayor of Salisbury, Md. Mayor Morris accompanied by 
Mr. John Webb, chairman of the Salisbury Biracial Committee, 
and Rev. Charles Mack, who is a member of the committee. 

Our colleague and member of the committee, the distinguished Sen- 
ator from Maryland, is also here. I am sure that he would like to 
introduce the members to the committee. 

Senator Bratt. Thank you, Mr. Chairman. It is a pleasure to in- 
troduce Mayor Morris, of Salisbury, Mr. Webb, and Reverend Mack. 
Mr. Webb is chairman of the biracial committee, and Reverend Mack 
is a member of the committee. I think Mr. Webb will speak for the 
committee and the mayor. 

The Cuatrnman. We are giad to have you all here, gentlemen. I 
notice that the statement will not be the personal statement necessarily 
from the mayor, but this is a statement of the biracial committee. 


STATEMENT OF HON. FRANK H. MORRIS, MAYOR OF THE CITY OF 
SALISBURY, MD.; ACCOMPANIED BY JOHN W. T. WEBB, ATTORNEY 
AND CHAIRMAN OF THE BIRAOIAL COMMITTEE; AND REV. 
CHARLES H. MACK, PASTOR OF ST. JAMES A.M.E. CHURCH AND 
MEMBER OF THE BIRACIAL COMMITTEE 


Mr. Morris. We have a dual statement. The first part of it is more 
or less a history we would like to present by Mr. Webb. And then I 
have a statement at the end concerning my own personal views. 

The Cuarrsan. TLat will be fine. We will hear first from Mr. 
Webb, and then we willbe glad tohearfromyou.  - 

Mr. Wess. Naturally Salisbury is proud to have been asked to ap- 
pear before this distinguished committee on a problem so critical to 
our Nation. We of Salisbury are also proud of what our community 
has accomplished in the field of race relations, We hope that our 
experiences can aid you in your deliberations, and other communities 
that share the same ae ora d problems. 

At the same time all of us in Salisbury recognize that we have at 
most made only a beginning, and that a long hard road lies still ahead. 
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We have not achieved as much as we would like to have achieved up 
to now in solving racial problems and there is effort ahead that dis- 
mays the strongest. But we are confident that we have built in Salis- 
bury an honest and a solid foundation of mutual confidence and co- 
operation between the races, and that further progress will be easier 
and more rapid because of that base. 

‘We understand that. the committee is interested in exactly what 
Salisbury has achieved so far. In order to understand this, the com- 
mittee should know a hittle of our bac und. Metropolitan Salis- 
bury is a community of about 25,000 people in the predominantly rural 
section of Maryland known as the Eastern Shore. Of this population 
about 30 percent is Negro. It is tidewater southern in its traditions 
and in its customs, although Salisbury is the poneipel business center 
of its area, and has some industry. Until the very recent past, the 
community had deeply rooted and historic segregation in the conven- 
tional southern mold. 

An interracial commission was appointed by the mayor of Salis- 
bury, predecessor of Mayor Morris, in September 1960. It became 
countywide in its responsibility in January 1962. Shortly prior to 
its appointment, the principal downtown lunch counters had agreed to 
serve on a nondiscriminatory basis. There were some integrated 
churches, and some integration of employment in isolated instances. 
But to all intents and Yoo! sneer the lines of segregation seemed hard 
and fast when coordinated work began on racial problems. 

The commission was, and is, composed of responsible leaders of all 
the segments of the community, both Negro and white. At its first 
meeting, it established as its objective, the genuine and bona fide inte- 
gration of the community, and since then the commission and commu- 
nity have consistently worked toward that objective. In composition 
the commission is biracial, bipartisan, and completely independent and 
autonomous, It has had the unswerving support of the political 
authorities, especially Bayer Morris, but without any attempt to con- 
trol. The program has also had the backing of practically every or- 
ganization—business, charitable, and religious, Negro and white. 
There has been a coordinated community effort. 

As of the present moment, two and a half years later, all the major 
eating establishments in Salisbury serve any patron without disci imi- 
nation, and have so served for more than 2 years. Generally, the 
small eating places also serve both white and Negro, but, quite frankly, 
our time andl inmaparer are limited and consequently we have never 
run a check on every dispenser of food to find his policy. Our limited 
checks indicate that most. have fallen into line with the major restau- 
rants voluntarily, and, when we have gotten a report on discrimina- 
tion, we have always to date been able to get the proprietor to adopt 
a nondiscriminatory policy. There is not an absolutely clean a 
however. We havea known holdout, not a restaurant in the accept 
sense‘and probably not included in the scope of your bill, on which 
we are still working, and there have been minor departures from total 
integration which the commission has temporarily condoned, for prac- 
tical reasons not here material, and which are now ended. 

In the field of lodging, every hotel and motel accepts any lodger 
without discrimination. This is applicable to the pools at the motels 
as well, This policy has been in effect for more than a year. 
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Entertainment is not as complete. Both major theaters seat with- 
out discrimination, but one second-run house did not on our last check. 
We are working to open bowling alleys. The only place for indoor 
athletic events and other public affairs seats without discrimination, 
but this is county owned and has so seated since it was opened a fow 
years ago. 

In the shops, Negro customers have been accorded the same treat- 
ment as whites at least since the last war. 

This is a résumé of the Salisbury situation which would i vires to 
be affected by the bill which the committee is considering. t me 
briefly complete the picture. In the area of voting, the Negro has had 
the franchise for many years. The schools are controlled by the coun- 
ty board of education. In September 1962, five of seven elementary 
schools were affirmatively integrated in all six grades—in other words, . 
Negro children ne in the particular school district and in those 
grades were assigned by the board to the school, and out of an all-Negro 
school in the predominantly Negro area. Additional schools and 

ades will be integrated in similar fashion this fall. These are steps 
In 8 phased tam which will result ultimately in complete integra- 
tion of all schools 

Commission studies resulted in the formation of a committee by the 
mayor which will recommend a policy for provision of decent low-cost 
housing. The commission has been working since last fall toward 
establishing a nondiscriminatory pelicy of hiring and promotion 
throughout ‘the community. The major retail stores put on Negro 
sales pergonnel before Christmas, and this has now been followed by 
all the supermarkets. Now other major stores have either followed 
suit or are trying to find qualified Negroes to hire. The commission 
now has pledges also from almost every other major employer in the 
community along the same line. It will not be easy to put Negro and 
white on an identical basis for hiring and promotion at every level, 
but we think we have made the major breakthrough. 

Your counsel has asked the effect of all this on community stability 
and on business progress. 

As far as the community is concerned, certainly there are whites 
who think the Pp m has moved too fast, and some who do not want 
it at all. Obviously also, there are Negroes who think it should have 
moved faster. We all are agreed, however, that egal rogress is 
both more fruitful and more permanent. We therefore have tried 
to move with care, so that white racists can find no appealing cause. 
This seeming caution could have been a cause for complaint by the 
Negro community, but the Negroes, and their leaders, have shown 
great understanding and trust. 

Asa result of this, which I like to call responsible leadership, Salis- 
bury has not had any demonstrations or any racial incidents of any 
consequence at all, and I think that Salisbury today, from both the 
white and ne point of view, is remarkably stable in its racial situa- 
tion, especially considering the highly publicized violence that has 
taken place in other places. 

I am not saying that Salisbury can be confident of its ability to 
avoid strife forever, because like every community, Salisbury has its 
share of hotheads and malcontents, or immature and unthinking, both 
white and Negro, and potential demagogs or rascals to arousé them. 


324 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


But. I do believe that all responsible people, white and Negro, in 
Salisbury and out, who know the Salisbury story, want to seo this 
community solvo its racial problem as it is trying to do, and to this 
ond will aid it to bo un island as a hope and an example. 

On the business side, without question, the program of integration 
has not hurt the business of the community. We do not have figures 
to quote, but no restaurant. owner has lost substantial business as a 
result of integration. If any suffered a drop in trado immediately 
after integration, it has been recovered, and several report. substan- 
tially greater volume. This is an interesting fact, because the Salis- 
bury restaurants draw patrons from considerable distances, and until 
recently only the Salisbury places served Negroes. ‘This js cither a 
great tribute to the tolerance of the Eastern Shore man, or direct 
disproof of the claim that integration ruins business, because, while 
Negroes patronize the Salisbury oating places, thoir trade cannot 
account for any substantial volume. 

The hotels and motels do not trace any business change to inte- 
gration, and the stores which have employed Negro salespeople report 
no related business loss. 

I cannot say that there have not been problems and complaints, 
from both white and Negro. But theso have been small, and usually 
handled by the local proprietor without difficulty. 

Our method of approach to integration may have helped in these 
solutions, In most early cases a group of business competitors have 
all integrated simultaneously. The major restaurants were the com- 
mission’s Salisbury pioncers, ened in they were preceded by the 
lunch counters by more than 6 months. Each restaurant signed an 
agreement to serve without discrimination, reserving the i to 
impose proper conduct on all customers. When all had signed, each 
was given a photographic copy of the signed agreement. If any one 
complained about service to a Negro, hé was shown the agreement. 
Tho sime device was used with the motels. 

Wo integrated on a citywide basis at first, but Salisbury is a small 
city. No restaurant is more than 10 minutes by car from its farthest 
competitor, and most are closer. But when restaurants were inte- 
grated, drivoe-ins wore not. I do not see a completely valid line of 
distinction, and I know that those eating places which wero not in- 
cluded when the major restaurants integrated in early 1961 did not 
suddenly prosper because they were segregated. In retrospect, Fam 
not at all sure that an integration facility by facility would have 
made any real difference in any restaurant’s business, but I know 
that, as a practical tactic, it would havo made our task impossible 
when we were persuading the restaurants to integrate in Iate 1960 
and early 1961, and the motels in 1962. 

Cortainly there is a real fear of integration while competition re- 
mains segregnted, but. our later experiences indicates to me that it 
is given undue weight. And there would be no need to integrate 
at. once on a citywide scale, in a larger community; the community 
area within the city would certainly be broad enough. 

T hope that what I have enid has been of some help to this com- 
mitteo, All that we have done has been without any statute or 
ornlinance to prescribe a code of conduct. It is the result of the 
detormination of a community to solve for itself a tremendous prob- 
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lem in human relations, and the cooperative effort of the whole com- 
munity, Negro and white, working togethor with trust and under. 
standing toward this common goal. All of us have personal views 
on this bill before you; we do not take an official position, however, 
because Salisbury has already largely achieved the integration which 
the bill seeks to achieve. But if our experience can help our Nation 
in this critical period, we offer it gladly. 

I believe Mayor Morris has a personal opinion so far as the bill is 
concerned which he would like to read to this committee if thie 
chairman would permit. 

The Crairnman, We will come to the mayor in just » moment. 

I do want to ask you a question. ‘This committee, as T understand 
it, was not. set. up by any Iaw. Or was it by city ordinance? Or was 
ita voluntary group? 

Mr. Ween, The commission was really established by fiat of the 
mayor, sit, 

The Cuirstan. Tho commissioner's committee ¢ 

Mr. Wenn. It was the mayor's committee. He simply designated a 
group, originally of approximately 15. 1 can’t tell you the figure 
precisely. 

Tho Ciraracan. ‘There was no State law or local law that gave it 
any ofhcial status other than the mayor's fiat? 

Mr. Wenn, That is correct. 

And tho original appointment. was simply a letter from the mayor: 
“I'm appointing you to my committees on Interracial problems.” That 
was the extent of the authority. 

Tho CiratrMan. Wo have tho same thing in my city of Seattle. 
Tho mayor appointed a committee, although we have a very stringent. 
Stato law on this matter, so they can work within tho law and use the 
law as a residual right of enforcement; they will do certain things 
with the background that you have done without the background of 
the Statolaw. Isthat correct ? 

Mr. Weas, Yes. We had no law, only the fores of moral porsua- 
sion, and, wo like to think, the character of the people who worked 


together. 
‘ho Cruuirnman. Thirty States do have the laws, but as T under- 
stand it, Mr. Beall, Maryland does not. 

Senator Bratt, That is correct. 

Tho Cuatrman. I was interested in your statement. You say in 
retrospect you would have some doubts as to whether you could have 
done the fine job that you have been doing if you were required to do 
it, or if you decided to do it facility by facility. This would have 
been difficult, would it not? 

Mr. Wenn. It would have been oxtremoly difficult. In the early 
stages, tho first group with whom our commission worked wero tho 
proprictors of the major eating establishments. They felt very, very 
strongly that unless all of thom integrated together, they could not 
none of them could integrate, even those who wanted to go ahead 
with it at that point themselves as a matter of personal policy. Unless 
wo had gotten that coordinated agreement we could never have taken 
tho first stop that we did. 

The Cuainman, Hasn’t tho exporicnce been, where you have a great 
portion of the owners to agree to cooperate with you, whether they be 

rom motels, restaurants or otherwise, that if there are a few hold- 
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outs, then it becomes a real problem for those people in the sume husi- 
ness who want to cooperate f ; 

Mr. Morris. I think it is partially correct, very dente: 

I think one of the things which my predecessor did which helped 
this situation very definitely, and the same thing that we have done in 
our community, any time we had a big job to do, we got the biggest 
people in the community to do it.. When you have your true commu- 
nity leaders who not only lend their moral support but put their 
shoulder to the wheel, even the big jobs come a lot easier. 

We found this true not only in the racial field, we found it in the 
field of a new hospital, libraries, civic center, whatever it is. 

The Cuatraan. When you begin a community enterprise you get 
the leaders first because they have more persuasiveness and influence 
on the others in the same line of activity. 

You say you have— 

a known holdout, not a restaurant in the accepted sense, and probably not In- 
cluded in the scope of the bill on which you are still working, and there have 
been minor departures from total integration which the commission temporarily 
condoned for certain practical reasons. 

I don’t like to put you in the position of making this public, if you 
do not. wish it. he committees would be interested in your statement 
when you say “probably not within the scope of this parculer legis- 
lation.” Could you say what. type of activity this is? I don’t want 
to jeopardize your good work. Maybe you would like to keep it 

ulet. 
: Mr. Wran. Senator, I’m an attorney, and the last thing that I would 
offer to this committee is advice on ‘he constitutional problems which 
are here. I don’t feel that I am competent, and I certainly haven't 
had the opportunity todo the study. 

But if this is based on the commerce clause, and if the test is sub- 
stantial within the path of interstate commerce, then there is a very 
serious question as to whether this particular institution to which 
am referring would fall within that. 

The Cuatrman. So when you refer to this establishment, you are 
Sele about some of the legal aspects rather than the practical 
aspects 

Mr. Wersn. I’m speaking essentially of the legal aspects when I say 
itis not within the scope of the bill. 

The Cuatrman. Then you say that— 
both major theaters seat without discrimfnation, but one second-run house did 
not on the last check. And we are working to open bowling alleys. 


Are they now segregated ? 

Mr. Wess, Yes, sir. 

The CuatrMan. Do you have separate bowling facilities? 

Mr. Wess. There isn’t to my knowledge. Mr. Mack could answer 
the question as to whether there are bowling facilities for the Negroes. 
I don’t believe that there are. 

The Crratrstan. Do most of the bowling alleys have lunch counters 
or snackbars? 

Mr. Wran. Snackbars. 

The Crairman. Most of them do, don’t they? 

” Mt. Wrens.’ Yes. . 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 327 


The Curaramaan. I’m not a bowler—— 

Mr. Wrens. I’m not either, sir. 

The Crairsan. In any case, you are working on that now. But 
would there not be facilities in most large bowling alleys other than 
bowling, Mr. Mayor? 

Mr. Morris. Our bowling alleys both have snackbars, the two of 
them. Both those bowling alleys are located away from other type 
businesses. The hours of the snackbar are the same as those of the 
bowling alleys, and as a consequence no one would stop in there, so 
to speak, to get n coke. They would go there solely to bowl. 

The Cirarrsran. The only place for indoor athletic events and other 
public affairs, seats without discrimination, for this is county owned 
and therefore you have better control. 

Mr. Wess. Yes, sir. 

The Cuatrman.-What about. the athletes in your high school, or 

four athletic events that take place? I’m quite interested in that. 
Ve have many cases where we allow integration in order to look at 
an athletic event. When you look at the players you sometimes see 
segregation in its absolute sense. 
fr. Wess. There has been segregation. I would have to limit this, 
sir, to the high school. 

The Crairsan. What about the Salisbury high schools? 

Mr. Morris. Reverend Mack can answer that question. 

The Cuatrsran. Reverend, could you do that for us? 

Reverend Mack. I can help you on the high school proposition. 
We have had on a very small basis the exchange of games with the 
Wicomico High School and our high school, and we have had one or 
two baseball games and basketball. There has been a small basis of 
interchange there. 

The CuarrMan. Do you mean that the two teams have gotten 
together? 

everend Macx. Yes. 

The Crrarrsan. What about segregation on a team? Does that 
still exist ¢ 

Mr. Wess. Yes. 

Reverend Mack. At present we—— 

The Cuatrsan. You say “we.’? Have you your own high school? 

Air. Wess. Yes. There is a Negro high school and a whiie high 
school. 

Tho Ciairstan. You have played a few games with the white high 
schoo 

Mr. Wess. But the integrations of the schools has not reached the 
level of the high schools at this point. 

Reverend Mack. Until September. 

The Cuairman. So therefore there would be no eligible Negroes to 
play on the Salisbury High School in any event, and no white athletes 
to play in the Negro high school f 

everend Mack. That is correct. 

Mr. Wess. That is correct, sir. 

The Cuamrman. Are they close together? a 

Reverend Mack. They are close. 

Mr, Wess. Physically they aro about halfway across town apart. 
That is about the best way I can answer you, sir. oo 
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The Cyairsan. Don’t students on one end of the town, maybe 
white, go across town to the white school or vice versa? 

Mr. Wess. Yes. 

The CrHarmMan. They may not go to the closest school because of 
thissegregation; is that correct ? 

Mr. Wess, That is correct. The high schools are still segregated, 
and the Negro students, wherever they may live, go to the Negro 
high school and the white students to the white high school. 

he Cuarrman. You have gone so far, you state, that you had inte- 
gration up tothe sixth grade? 

Mr. Wess. In five of the seven elementary schools in Metropolitan 
Salisbury as of this moment, and it will be increased by three addi- 
tional elementary schools in the fall, and two more grades, It will 
incorporate the junior high schools in the fall. 

The Cratrean. So that what we call junior high schools—I don't 
know what you call them in Maryland—and high schools proper are 
still sepregated ¢ 

Mr. Wess. As of this moment. The junior high schools will be 
integrated in the fall. 

The Cuairnman, When you state in the beginning that Salisbury 
was founded in somewhat of a background—I forget your exact words 
here—of traditions and customs based on times past, which we hope 
we can correct, you had some serious trouble in that town in the thir- 
ties, did you not? 

Mr. Wess. Weareashamed to admit that that is the case, sir. 

The CHatraan. So you didn’t start with a community that was 
somewhat, let’s say, a normal U.S. community in this respect. You 
started with a community where the tensions have been high for some 
time. 

Mr. Wess. Inthe early thirtics, there is no question of it, sir. 

The Cratrman. You say you are 30 miles from Cambridge. Iam 
not familiar with the geography. Would you besouth or north ? 

Mr. Wess. We are south. We are located approximately midway 
at the peninsula called the Eastern Shore, just below the Delaware 

ine, 

The Cyatrman. I don't want to ask you about the situation there 
because that is none of your responsibility, only that of the citizens 
of Maryland. 

Mr. Wess. This is in another county. 

The Cuairman. There are two different counties? 

Mr. Wess. Yes. 

The Cuataran, I don’t think I have any further questions right 
now. 

Do you want to hear from Mr. Morris? I wanted to get. this back- 
ground and now "’e will hear from the mayor. 

Mr. Morris. So much for the present facts on Salisbury. What fol- 
lows is personal, and my own comments on the legislation before the 
committee. To me, the bill as now drafted ignores the most important 
factor—people. 

In my judgment, the objective everyone wants is an atmosphere 
where race no longer matters. This cannot be done by law, but only 
by men,. Yet when you have a law, you take men out of the picture 
and substitute the police court or, in this case, the district court. 


- 
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Progress in racial oem must come from the hearts and heads of 
people. If we had had in 1960 such a law as this before you, Salisbury 
would not be where it is today. tad 

I do not. question the need for a Jaw such as this in some commu- 
nities, but under this proposed law, there is no inducement. to a com- 
munity to solve its own problems, or to compel its leadership to take 
up its fair load. There is no inducement for the blacks and whites of 
1 community to start. the talks that are the real hope of future solu- 
tion. Instead, social barriers are removed with no medium for easing 
the shock, 

If a community is genuinely trying to solve its problems, it should 
be assured the opportunity to continue. Each community has its own 
problems, which require different answers. Even to ® community 
such as our own, this bill could be dangerous in the hands of an agi- 
tator, One real demonstration, and racial progress of years can be 
destroyed. The protection against. such setbacks is itself local prog- 
ress toward integration. 

My suggestion is that there be a flexibility in this bill, some kind of 
safeguard to promote and protect local biracial cooperation in solving 
the community’s problems. How this can be done is something that 
I am not prepared to suggest. I only know our own experiences. 
Tempers are high, and there are both white and Negro extremists who 
ire not always responsible. Legislation should provide the tools that 
can be used to attain the ends the legislation is intended to achieve as 
well as establishing the standard of conduct. 

The CrratrMan. We appreciate your suggestion, Mr. Mayor. 

T do want to state that under the bill, at feast in my interpretation, 
initial reliance is placed on enforcement. of State laws as they exist 
and on community scrvices before the Attorney General can bring 
suit. We have to exhaust that means. This might give you the flexi- 
bility that you are talking about. This is a matter tor the committee 
to examine, 

Surely I think 1 would speak for every member of the committee 
that. we have no intention of either denying or not encouraging some 
of the things to be done such as you folks have done. This is what I 
conceive ‘be part of the bill. 

Of course you may have different situations. In many States we 
have had this law on the books for years, even more stringent laws 
than this. This is a mild law compared to my State where we have 
serious criminal penalties involved. However, we have had no prob- 
lem with it, 

Mr. Morris. I certainly concur with what you say as regards the 
statute. Tensions are higher now, and this law is looked nt more 
stringently today. 

The Crairman, In your particular area, 

Mr. Morris. Throughout the whole country. Particularly in our 
area; more than ever before. 

The Crratrstan. One Senator testified that a residual right of 
enforcement is essential for the achievement of rational peace through 
conciliation and mediation. In other words, this is the backstop to 
conciliation and mediation. I’m sure you agree with that. 

Mr. Morris. Very definitely. _ 

21-844—68—pt, 1-22 


330 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


The Crratraran. Does the committees want to ask any questions, or 

do you want to hear from Reverend Mack? 
you have a statement. you would like to make, Reverend, to add 
to this 

Reverend Mack. One of the things we have enjoyed on our com- 
mittee is the fact that we have agreed at all times, as we have sat 
together. Mayor Morris and I were talking about the statement that 
we had on the end, and we agreed that in Salisbury we have been able 
to solve many of our problems by sitting around the table and getting 
; solution to them. fe fee] that that is the best method if it can he 
done. 

We concur, Mayor Morris, on having some flexibility in the bill. 
But for God's sake, have some bill, some ling to fall back on in the 
case where everything is stopped, where people are sitting around not 
doing anything about the situation at all. 

We are very happy with what we have been able to get done in 
Salisbury and we are moving to a complete solution to our problems. 
‘But there are many places and we have many people who are not 
content to sit around the table and not concerned about solving the 

roblems that are existing. Therefore, we must have some type of 
il], some type of law, that will give some type of fire underneath 
those particular people. 

Tho Crairnsaan. We do not seek to discourage in any way, by im- 
plication or otherwise, the kind of a job you have done, because even 
if a law, I’m sure you will , is passed, we are still going to have 
some problems. It is ths residual right of some kind of enforcement 
that probably helps mediation, conciliation, and coordination, just as 
you are achieving, because as you point out, 30 miles away it is not 
adequate, 

Mr. Morris. Your wording of the backstop, I think, is real good. 
However, I don’t believe this should be used as the first line of defense 

The Crrarrsuan. Do the members of the committee have any ques- 
tions 

Senator Monronsy? 

Senator Monroney. I’m very interested in the fact that you mention 
that all citizens—— 

The Cirarr3raNn, Sen. Monroney, before you proceed, the Chair wants 
to recognize the Congressman from the district who is here with us 
today, and who has a very deep interest in the problems that have 
been proposed here. 

We are glad to have you here. 

Mr. Morton. Thank you, Mr. Chairman. 

The CrarMan. Your brother is on this Committee. 

Senator Morron. This isn’t another “damn dynasty,” I'll tell you 
that. [Laughter.] 

The Criatrman. I’m sure, whether it is a dynasty or not, your 
brother can give both you and me some good advice about what is 
happening, which I understand takes place in dynasties, 

te are glad to have you with us. 

Mr. Morton. Thank you, sir. 

The Crrairman. All right, Senator Monroney. 

Senator Monroney. I was very interested in the statement which 
was made that the colored citizens of your county have been allowed 
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to vote freely and without any impediment. That las gone on since 
1960, I believe you said, in your prepared statement. Is that correct?! 

Mr. Wess. No, sir. 

The franchise for the Negroes, at least in our section—and I believe 
throughout Maryland—has been granted freely, without any restric- 
tion for at least 50 years. 

Senator Monroney. I couldn't tell. I thought it was rather recent, 
but you said the Negro franchise has been effective for many years. 
So it is legal, historic, and accepted. They vote ii; about the same pro- 
portion as the white citizens vote in the elections ¢ 

Mr. Wras. Yes, and there has never been any problem at all in that 
regard. There is no poll tax, no restriction of any kind, Senator 
Monroney. 

Senator Monronety. In my State they equally vote in (he same per- 
centage as white people vote without any impediments poll tax, 
literacy test or otherwise. Our integration problem has been mini- 
mized, It hasn't gone away but it has been minimized by the fact 
that the voting right is the equalizer. In one place certainly the 
colored man is equal in his citizenship rights and that is in determin- 
ing to olect. the officials who represent him. And therefore the -buses 
which occur in some sections where no progress has been made in 
desegregation is easier to overcome because of this equality at the 

8. 

Would you say that has been an important factor in your successful 
desegregation in your county? 

Me. Wenn, Senator, the only way that I can answer you is that 
this was not one of the irritants between the races to which we had 
to direct our attention when we started trying to resolve our problem 
in anticipation of what. history, or what the newspaper today, shows 
was going to come, , 

Senator Monroney. If in all sections of the United States the 
colored people were freely allowed to vote, and voted in the propor- 
tion of their numbers to the proportion of whites, and were able to 
register and did register and exercise that franchise, don’t you think 
that our problems of working these matters out. would be greatly 
expedited t 

Mr. Morris. I think anybody running for political office feels that 
everybody has a vote. I think you grease the wheel that squeaks the 
loudest. If there is a vote in there we are going to appeal to those 
peoplo and we are going to try to satisfy that group of people, who- 
ever they are. I think what you say has a definite bearing on it. 

Senator Monronry. It takes out the hothead element actually, be- 
cause one is always able to lose a great many votes by being intem- 
perate. Therefore you tend toward a more temperate approach, I 
would think, in matters that are highly charged with rational rela- 
tions. 

The statement that you make refutes some of the testimony we had 
from the Attorney General and from his people, where you state spe- 
cifically in your experience that when you have been able to get the 
major restarrants to come along voluntarily, the rest have fallen into 
line rather easily. soe ; 

The testimony carlier in these hearings has been that unless every- 
body, big, little, great and small, agree at the same time, that it is an 
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impossibility to work these matters out. This was testified to by the 
Justica Department as being their experience in various places where 
they had demonstrations and great difficulty. 

Mr. Wess. Senator, I can answer you again only in this way: We 
are talking from the basis of our own personal experience, but we 
have to put this into the context of the time. 

‘’ We started working with the restaurants in the fall of 1960 and at 
that time tempers were not as short, lines were not as drawn, and the 
situation was enormously easier than it is today in communities that 
have this problem of discriminatory service. 

_ Senator Monroney. Have you had any sit-ins or threat of sit-ins 
jn'1960, as it may or—— Mr oo) eg 

_ Mr. Wess. We have had one suggestion of a lunch counter sit-in in 
the spring of 1960 which never materialized beyond a threat. ‘That 
was the spark that started the community thinking that it was time 
for us to start doing soinething about it and anticipating and correct- 
ing the difficulties, anticipating trouble, so to speak, instead of letting 
it come to us and then trying to solve it after it had come. 

Senator Monroney. Would you say your job was easier then be- 
cause there had been no widespread demonstrations and you were 
working voluntarily with both races to try to settle the problem before 
trouble occurred f Ete 

Mr. Wess. It is our feeling, sir, and here I think I speak for prac- 
tically everyone who has worked with us in this problem, that any 
kind of an outburst or demonstration or an incident of even minor pro 
‘portions above just a little trouble, can cause linés to be drawn ths+ 
make solution of these problems infinitely more difficult. 

‘ We in Salisbury are very fearful of any kind of an incident occur 
ring in that conimunity because we fear, as I said and as I bélieva 
Mayor Morris said, that this could very well destroy all that we hava 
accomplished. These things can get out of hand so quickly. 

Senator Monroneyr. I would like to ask Reve:end Mack: Do you 
feel that in matters of deecereeetion of facilities, accommodations 
such as restaurants and hotels, that to be successful in a community 
operation thet there must be 100-percent. compliance, or that substan- 
tial compliance, say 75 or 80 percent, would effectuate most of the 
desires for adequate accommodations and relieve the situation caused 
by the denial of access to these accommodations to colored travelers 
or colored people of that community ? 

Reverend Mack. I would like to answer that by saying that we have 
a solution in Salisbury that we got the major restaurants to decide to 
serve.all people. The re> fell in line. I don’t believe if our city 
would have been twice the size that it is now, if we had 25 percent or 
30 percent of the restaurants who were continuing their segregated 
tate even though you had 65 percent of them open, I don’t think 
we would have been able to avoid the situations that we have avoided. 

When we got the petition signed we had the restaurants that any- 
body would havé wanted to go to, or take their family to. We had 
the signature of those restaurateurs on that line, and’so we didn’t 
have that to face. 8 
_ But I feel very greatly where you would have 25 or 30 percent of 
tho restaurants continuing a segregated pattern that we would be able 
to avert a strike. 
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Mr. Wess. Senator, might I supplement that a little to clarify my 
own statement? oo 
When J speak in terms of minor establishments I’m talking in terms 
of the corner drugstore with six or eight stools at the soda fountain 
in the areas that are outside the general pedestrian. traffic, what I 
would classify as the neighborhood drugstore. I’m not talking about 
the restaurants that hold themselves out as restaurants. oo 
Reverend Mack. May I just give an example of what I am referring 
to? ; 
Senator Monroney. Yes. og, 
Reverend Mack. We have a drive-in that insists on continuing that 
particular practice of segregation. Princess Anne is 14 miles on the 
arther side of us going toward the Virginia line. Many of the stu- 
dents from the Maryland State College who take part in demonstra- 
tions in Cambridge, and what have you, pass through Salisbury right 
by this particular drive-in. That has been one of our concerns, that we 
might be able to open this particular drive-in in order that. those 
students might not stop there, because with all of our major restaurants 
open, they are still looking at that particular. place every time they 
pass. Why is it that this place continually keeps its segregated 
pattérn Ds fo ee 
Senator Monroney. Anda demonstration against that might spread. 
Reverend Mack. It could spread;yes -= 8s | Me 
Senator Monroney. Putting it on the other side,. would..you. feel 
that if 15 or 25 percent remained segregated, this would cause those 
who had desegregated to return to segregation again because of busi- 
nessandeconomicpressure# = = 0 tg 
Reverend Mack. In our case, as we have checked with our restau- 
rateurs, they haven’t had any decrease in their patronage by desegre- 
gating. [think most of our‘people are very happy now that they were 
able to solve the problem the way they solved it. .I don’t think there 
would be any chance 'of them wanting to revert back to their old 
pattern. — a ape gt ee 
Senator Monrongy. The thing I was trying to get at was the hold- 
outs, the 15-or 20 percent. Would that be sufficient economic pressure, 
loss of business by those who were desegregated, to cause some slip- 
page in opening all places to all races? So ge 
Reverend Macx.:I feel there would be a threat to it if the com- 
munity were large enough to have some major restaurants failing to 
comply with the request.. But in our situation they. were. so small 
hardly no one passed by anyway. So we are just working on that. 
But if you are in a place where you have major restaurants ac- 
tually continuing the pattern, I feel like it would be a threat tothe 
whole program. 2 Bo _ md 
Senator Monronery. As I understand, the State of Maryland-has a 
law on accommodations, which I believe is effective now, is it? 
Senator Beart, Wehavealaw... 

Senator Monroney. Onthe EasternShore? . 
Senator Bgatn. On the Eastern Shore. We have a statewide law 
on eqial accommodations. The Eastern Shore excepted themselves, 
and Salisbury is the largest city on the Eastern Shore. Co 

Senator Monrongy. So what you are doing is done: without: the 
benefit of State law. But you stated, I think, Reverend Mack, that you 
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felt it was necessary to have a backup law, either Federal or State, in 
order to insure a continuing interest and effort in desegregation? Is 
that correct ? 

Reverend Mack. That is correct. 

Senator Monroney. I believe the mayor stated that as well, even 
though he voiced the opinion that the good would be achieved volun- 
tarily, but the law may be necessary to move or keep this thing mov- 
ing’ in areas where it is rather severe. 

everned Mack. May I justadd onething? I think there should be 
some protection for committees who are trying to work out their solu- 
tion peacefully. I think maybe the courts or someone should decide 
if you are making sufficient pro or if you’re actually solving your 
problem. I don’t think you should be threatened continually when 
you aré working like the dickens to try to solve the problem and then 
somebody is continually calling you Uncle Charlie, Uncle Tom, or 
something. 

I think you should have some protection from the law, a bill or 
something in regard to when you are trying to solve it yourself. 

_ Senator Monroney. Do you mean that if the committees and Brouls 

voluntarily are working, as you are working there, that there should 
be some protection written into the law providing that the Federal 
law would:iot be applicable to that community—— 

Reverend Mack. No,I don’tsaythat. — 

eer Monroney (continuing). As long as progress is being 
madef — | Me ; 

Reverend: Mack. I think that every man feels like he is free.. For 
instance, we have been working night and day in our community try- 
ing to stdy ahead of any demonstrations or.any problem. If, for 
instance, someone: comes in and decides we are not working. fast 
enough, or we are not doing it the way they wanted to do it, and so 
they are free to, as a citizen, go in and attack us, or go on in and start 
any type of demonstration that they want. I: think if a group of 
people in a community are working on the problem and they are 

tting solutions to the problem, there should be something in the law 
that those people should be protected and allowed to go on and solve 
their problem in a peaceful way. a 

Senator Monroney. You can’t pass a law against picketing or 
demonstrations: Under the Constitution, people have that right. 
- Reverend Mack. That’s right. - | 

Senator Monroney. The biracial committees would have to dis- 
courage that by proving that their work is effective and that they are 
2 ing their best to achieve these ends with a minimum amount of 

ction. Ee | 

That is all that I have, Mr. Chairman. 
| The Cuamman.. That is exactly what the law says on that point. 
On page 9, section 5(6): | | 

In any case of a complaint received by the Attorney General, Including a case 
within the scope of subsection (d), the Attorney Generat shall, before instituting 
an action, utilize the services of any Federal agency or instrumentality which 
may be available to attempt to secure compliance with section 4 by voluntary 


procedures— - : 7 
. That is the community services— a 
if tn his Judgmént such procedures are likely to be effective in the circumstances. 
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Reverend Macx. Thank you, Mr. Chairman. 

The Cuairman. That would be a further restriction on this bill, 
where they would look at a community—I would hope this would be 
so—like Salisbury, and say, this surely comes under this section. 

Reverend Macs. I got a chance to read this bill last night after I 
came here from prayer service, so I kind of missed that part of it. 

Tho Cnainman. If that language is not strong enough, I would be 
the first one, with other members of the committee, to make absolutely 
clear what we mean. 

They speak of “Federal agency” and they mean the community 
service relations. That is a point that you brought up and I’m sure 
we can work that out. 

Mr. Wess. If I might point out in supplement to that, Senator, the 
pisces! working difficulty which concerns me, at least, in this legis- 
ation, is that someone who is not, in my mind at least, responsible, 
and really genuinely seeking rational betterment but is seeking some- 
thing else for some selfish motives—and unfortunately there are some 
such individuals—the bill gives him a legal ground to demand of 
some noncomplying restaurateur, for example, that ‘he serve’ him. 
Then if the restaurateur refuses to serve him, there is nothing to 
prevent him from mounting a demonstration and mounting full-scale 
attack which could have been eased by voluntary action if there wére 
some kind of a compulsion. ie ~~ * 

We get into the area—— | 

The Cuamman. He could dothat now. a en 
en Wens. He could do that now, but he does not have the legal 

ng. oo ter te ee a 

The Cuarrman. The Attorney General could surely dismiss, or not 
entertain, let’s say, such a complaint as that. .' The Attorney General 
has discretion to act. i Cae re 

Mr. Wess. The SS aie sir, is not the action by the Attorney Gen- 
eral of the United States or.by the appropriate State or local authori- 
ties. The prolen ss the demonstration itself and the attendant off- 
shoots which it can cause on the emotions of the community... _. ., 

The CuartrMan. I would suggest that that can be done now and is 
ha ing now. ne . - ; a 

r. Wess. It can, and it is, sir. a gs re 

The Crarrman. Senator Morton, do you have any questions to ask 
your brother? | Adie as ate need 

Senator Morton. I notice you mentioned in. your Salonen ae: 
Webb, bowling alleys as offering a problem on which you are working. 
This bill actually, as I understood the. Attorney General’s testi- 
mony a week Monday, would not deal-with bowling alleys. So 
your efforts will have to be above and beyond... °; ..--;” oe 

The Cuairman. They will have to be voluntary in that case. I 
forgot that. The Attorney General did mention that, in his 1 in- 
torpretation, this bill wouldn’t deal..with bowling alleys. you 
could do it on a voluntary basis. ~ ign Ay 

Senator Thurmond. 

Senator Taursonp. Thank you, Mr. Chairman. . et de 

re Mayor, you made a very excellent statement here when you 
said: ae ae ee ae 

This cannot be done by law, but only by men. Yet, when you have a law you 
tako men out of the picture and substitute the police court or, in this case, the 


PP Sar 4, 
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district court. Progress in racial problems must come from the hearts and 
heads of people. If we had had in 1960 such a Jaw as this before you, Sallsbury 
would not be where it is today. 

I think that is an excellent statement. I think that represents my 
position in this matter, that you cannot legislate some things that have 
to come from the hearts and. minds of people. 

Furthermore, I think that under the Constitution, as the dis- 
tinquished attorney, Mr. Webb, has argued this bill could not be 
sustained on the interstate commerce clause. 

For instance, a local barber shop or restaurant or a local business 
serving local people certainly should not come within the interstate 
commerce clause. I believe you would agree to that? 

Mr. Morris. Yes. 

Senator Tuurmonp. And I believe your attorney would agree to 
that. Isn’t this a matter that primarily should be left to each com- 
munity, certainly to the State? We should not try to force a national 
law through Congress because conditions are different in each State 
as you say, even in each community, and because of the question of 
the constitutionality of it? 

Mr. Morris. I think what you say is very true. If it would happen 
in the local and State level, then we would not need the Federal law. 
But basically speaking, we have had almost a hundred years to work 
out something, and the initiative has not been taken by the local 
citizens or by the State citizens to perform this. That is the reason 
in the next paragraph that I say there: 


I do not question the need for a law such as this in some communities. 


But in our own particular community, I think maybe we have been 
a hundred years too late in getting started, but we did get started 
3 years ago, and we have made great progress, 

If the law had been put on the books in 1960, and we tried to 
conform with it in 1960 and 1961, it would be a different situation. 
We have taken it on a gradual basis; we have not depended on the 
courts to enforce it. We have picked our key citizens; we have picked 
outstanding business people, outstanding lawyers, merchants, out- 
standing ministers, people from every walk of life, who are thinking 
people and desire to bring about an atmosphere which we can get 
along with. That is where our strength has come from. 

In addition to that, we have kept the press informed of what we 
were doing. The press has been a part of our committee. It had no 
voice as such, but they were brought in on everything as we went 
along. Asa result, we have had 100 percent cooperation of the press. 
They have printed the facts they thought were facts, and they have 
left other things unsaid, because they knew we were working toward 
Eine atmosphere. If we have this kind of atmosphere, we don’t need 
the law, 

However, if Salisbury should stop tomorrow and say, “We are 
through with trying to work out our problems,” then I do believe 
that there should be some compelling force by law, through the courts, 
to force us to get on the movement again. 

Senator Tnurmonp. As ae say here, “If we had had in 1960 such 
a law as this before you, Salisbury would not be where it is today.” 

Mr. Morris. If the law—— 
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Senator THurmonp. In other words, a law that was forced would 
raise tensions, would it not? 

Mr. Morris, Very definitely. And tensions are much higher today 
than in 1960. 

Senator THursonp. The best way to aparece the subject is locally, 
through the people, through the hearts of the people, and not try to 
pass a national law that would attempt to force people to do things . 
and would result in tensions. 

Mr. Morris. As long as there is good intentions, and actions, and 
resuits on the part of the local people. 

Senator Tuurmonp. And that would vary —— 

The Cuatrman. If that was true, then the law wouldn’t apply. 

Mr. Morris. Then, you wouldn’t apply the law. 

Senator TuHurmonp. In different communities some are way ahead 
of others and therefore it is a matter that really should be worked 
out in each community, isn’t it? 

Roverend Mack. May I? 

The Cuairman. Yes, Reverend. Go ahead. 

Reverend Mack. I was in agreement with Mayor Morris about the 
situation having to come from the hearts and minds of people, but 
if you would indulge me just a moment, if you would let me use a 
Biblical reference here, when God decided to deliver the children of 
Israel from Egypt, he sent Moses to talk to the heart and mind of 
Pharaoh. When God found out Pharaoh was not going to listen 
to the heart and mind, God had to drown all of them in the midst 
of the Red Sea. 

There are people, I don’t know whether they don’t have hearts or 
minds, but they are not even going to think with their minds and 
they are not going to let their hearts be touched with the situation 
that is existing. 

They have gone in the old pattern so long, so many years, that 
there are communities that never would sit down and work on a situa- 
tion as we have tried to sit down in Salisbury. ; 

And so, unless there is some type of law that demands that citizens 
of American be treated as citizens, regardless of race, creed or color, it 
is not ever going to be done and you can leave it therefore toa hundred 
years for the communities to do something about it, and they haven’t 
done anything about it; they won’t do in another hundred years, unless 
there is some law that demands that a citizen of America be treated 
as a citizen regardless of his race, creed, or color. : 

Senator Tiurmonp. Mr, Chairman, I have no more questions. 

Thank you. 

The CHairMan. The Senator from Nevada. 

Senator Cannon. Mayor, Salisbury is only a short distance from 
Cambridge. I wonder if you would be able to comment on how the 
recent developments in Cambridge have affected that city’s economy. 

Mr. Morris. From the business standpoint ? 

Senator Cannon. Yes. | 

Mr. Morris. I am engaged in the wholesale plumbing, heating, and 
supply business in Salisbury, a family-owned business. We have a 
branch store--we have seven of them, and one is in Cambridge. Our 
own particular business in there, we sell to the ba and heating 
contractors. We do not sell to the retail public. Our business there 


3388 CIVIL' RIGHTS+-PUBLIC ACCOMMODATIONS 


has dropped. very substantially, as much as 80 percent off from when 
it was on its peak, as far asthe demonstration. 

, Also, our council in Salisbury has the district manager of the Acme 
Stores. Their food business in Cambridge dropped as much as 30 
to’ 40 percent during the peak of the demonstrations. a 
‘' Thave been told by’a slioestore manager, a national chain shoestore 
+ manager, that he was working on his quota, and he worked on a quota 
basis—I had one conversation with the gentleman, so I.am going 
secondhand: with ity so to speak—anyway, he sae Gong on & quota 
basis, and on his quota, he was 165 percent ahead of his quota for the 
first. 4. months. And then ‘the freedom riders came into town, and 
his business drépped and within the next 3 months he was: down to 
less than 40 percent of his quota. He had gone from 165:down to 40 
onn'yearly quotas th ee ae : 
Definitely the demonstrations have a real effect. Certainly when 
demonstrations are at their peak, you are not going to take your fam- 
ily, normally speaking, down on the street to see what is going on. 

ou are going to leave your children home. You want your wife to 
stay home. If you havé to go some place, buy something, or do some- 
thing, you do only the riecessities. And if you can avoid the area that 
is troubled, you are going to avoid it.’ It very definitely has an effect. 

In fact, I ddn’'t know of any business that won't feel the effects of 
it, at least indirectly. Many will feel it directly.. But whether it be 
a doctor, a lawyer, merchant, or anybody, they are going to feel it 
sooner orlater:'”: «| Oe 

Senator Cannon. You completely disagree with Reverend Mack as 
to the necessity for legislation, as I understand your views. You feel 
that you couldn't have gotten’ where you aré had there been this type of 
legislation oh the books? { oe 
fr. Morris. We don’t disagree completely. We agree to the extent 
that _we' believe the legislation is necessary in areas where there is no 
Boos faith being shown and progress being shown. But we feel that 

egislation maybe should put-more emphasis and give more protection 
to‘areas which are making an effort and are showing progress. | 

- T-can’t say that we really made progress in the country, becausé we 
all know what the situation is. We know how long it has gone on. 

' T don’t think our fathers were as tolerant and as understanding as 
we are, and I ani hopeful that‘our children will be more understand- 
ing and tolerant of the situations than I am. 

Ve must continue this progress at a faster pace than we have in the 
last hundred years. EE ae 

Senator Cannon. You feel that if the law had been on the books, 
you oe not have made the progress that you made in your com- 
munity 3 

Mr, Morris. If the law had been put on the books in 1960, then our 
progress, I do not think, would have come as smoothly or as easily and 
asfarasithastoday. — 

Senator Cannon. Thank you, Mr. Chairman. 

The Cuarrman. What you are saying, in effect, is there should be 
a law whith would take care of these communities that haven’t been 
doing what you have been Sea 

Reverend Mack. That is riyht. 
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The CHAtruan. But-that if there is such a‘law; there should be 
what we like to call the flexibility to encourage communities ‘to:do 
what you are doing. 

If every community was like Salisbury, you wouldn’t need any- 
thing. If every community and every State had done what 32 States 
have done in the Union, we would not do this. 

I think I know exactly what you:mean. The law isn’t going to cure 
everything. You are still going to have problems. I think on pa 
9, section 5(8), we are trying to encourage people to do in other small 
communities what you are one I think all of you will agree with 
me that it is very difficult if you haves community of a million people, 
& metropolitan center. Do you agree with me? I see youdo. _- 

Mr. Morrts. I won’t comment. I don’t know what'a metropolitan 
center is. However, in every community, even a million people, there 
are se porhecds and there are conscientious people who work it out, 
Certainly it can be worked out on a local level even in big cities, as thé 
mayor at Atlanta, I understand—— ° -': % et "Agha 

he Cuatrman. Offtherecord. | 

(Discussion off the record.) BEE Ge as. bere 

Mr, Wess.’ Senator, if I might try to explain my understanding of 
what Mayor Morris is saying, you have to éast all this against this 
historical perspective. : In 1960 the pressure of the Negro movement 
was on the restaurants and the eating places, if you will recall... : 

The Coarrman, Yes 0 HE LE el 

Mr. Wess. Had there been a law such as the law which is pee 
before this committee at that perneaer time, it would have: very 
diffloult to get the type of individual working toward the solution of 
the problem that the mayor was able to get, because of the situation as 
it existed in 1960. These restaurants-and. A DISS, and what. is 
before thé committee today is only one segment of & treméndous prob- 
lem which we have to face... -. et RARE) GO, A as 
_ We have to work in all the areas of that problem a& we are workin 
in Salisbury, We need to work. succéésfully: in that area the type o 
leadership that I think we have found in Salisbury in the other com- 
munitiesofthecountry, =° | SR SL a 

I think the mayor is simply poying that as the situation existed in 
1960, the leadership would not have'been available had this bill been 
in existence. The leadership is tremendously necbssary today to work 
at future problems, and there are'’communities which even with the 
leasons of the last 244 years have for one reason or another not béen 
able to produce the leadership. And in those communities I, for one, 
can see no objection to such a law as this being imposed. 

The Ctamman, Thank youverymuch, ~- - '-- + ¢: 

Senator Hart! | - Pe. ae 

Senator Harr,.Senator Monroney was inquiring about the effect 
of voting rights, fully. exercised by Negroes:in your community. I 
understand that there is full sprorany and there has been for many 
years in your community for the Negro to vote, : ane 

What is the situation in Cambridge with respect to that 

Mr. Wess. Senator, I-must confess that I am not:completely fa- 
Mmiliar with all the facets and aspects of the situation in Cambridge. 
But as far as voting is concerned, there has been the same situation 
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with respect to the Negro franchise throughout Maryland at least 
for 50 years. 

In the early 1900’s Senator Gorman attempted to put in a literacy 
test as an attempt to perpetuate the Gorman machine. That. was de- 
feated. The Negroes had voted freely prior to that time. It was de- 
feated prior to that time, and they continued to vote. That would be 
equally true in Cambridge, and I believe throughout Maryland. 

Senator Harr. So that full opportunity to vote exists in both com- 
munities. And it would not, therefore, be logical that one can avoid 
this kind of crisis merely by having the fullest franchise. You avoided 
it, but Cambridge hadn't. 

Is that a logical suggestion ? 

Mr. Wenn. Senator, I haye not really thought too much about this 
voting, to be honest, for 2 4 years. My thoughts have been directed 
entirely toward helping with the assistance of Mr. Mack, later Mr. 
Morris, and a number of other people, to pilot Salisbury through 
these perilous times, and problems that were not immediate problems 
for us are things that I frankly haven’t given very much thought 
to. Iam sorry, sir, I really can’t answer that question. 

Senator Harr. I am curious as to the drive-in that the Reverend 
described that is passed every time a sa bund State student goes 
by, where there is not integration. How in Heaven’s name do you seg- 
regate s drive-in? | , 

everend Mack. Just on service. They let you drive there, but 
theydon’tserve you. - _— 

Sonator Harr. I beg your pardon? 

Reverend Mack. Just on s: rvice. They let you drive in, but don’t 

serve you. They pass your car when they come out to the car, just 
pass by and serve others and leave you. 
_ Senator Harr. Michigan now has a very distinguished citizen who 
is a graduate of Maryland State. Perhaps the finest lineman in the 
National Football League, Roger Brown. Tain just curious as to what 
would have happened if Roger Brown had driven in and they wouldn’t 
serve him. 3 a 

Mr. Morris. Maybe he should have tried, Senator. 

Senator Hart. Thank you very much, Mr. Chairman. 

The Cuarmman. Senator Prouty ? 

Senator Prouty. I have no questions. 

The Caairman, We thank you all very much. 

I think you have contributed a great deal here. Your ahs PaO 
regarding this voluntary effort are of real importance to this com- 
mittee. - 

_ Mr. Webb, if you will look the bill over again and if you-have any 
ideas on how we might improve the language for what we really in- 
tend, as we pointed out here, we would bo glad to have them. 

If you are a practicing lawyer you might have a little keener know!l- 
edge of this thing that some of us here who are lawyers, but haven’t 
practiced for a long time. oy : 

_ Mr. Wess. Senator, I earn a living as a practicing lawyer. Some- 
times I. wonder, particularly in the last 3 to 4 months, whether. m 
profession is not this particular area here, and not the law. But 
would hope to return to it. SBS 
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The Cirairsan. You may qualify as an expert on this before you 
are through. ‘Thank you very much, gentlemen. 

Mr. Wess. Thank you, gentlemen. 

ns en Congressman Morton, do you have anything to add 
to this 

Mr. Morron. Yes, Mr. Chairman, just on this question of voting. 
There seems to be some question in the minds of the members of the 
committee as to whether the Negro citizens on the Eastern Shore can 
vote and are encouraged to vote. The answer is emphatically “yes.” 
Both political parties have organizations which are constantly trying 
to register these citizens the same as anyone else. ; 

There is no question whatsoever, in all nine counties of the Eastern 
Shore, about this voting. They are encouraged to vote. We wish we 
could get more of them on the books, and we wish we could get more 
of them to the polls. This is true in both parties, a little bit truer, I 
think, in mine. 

Laughter. ] 
eCHatraran. Can I ask this question, Congressman? 

Mr. Morron. Yes, sir. 

Tho Ciatrman. I suppose we could ask our good colleague, Senn- 
tor Beall. I wasn’t quite clear how the State could pass a law, an 
accommodation law, and the Eastern Shore be excluded. 

Senator Beaty. The Maryland Legislature last year passed an equal 
accommodations law, but they also permitted, and it is not uncommon 
in Maryland, to let certain counties exclude themselves. -Baltimore 
City and other large counties have equal accommodations statewide 
law. They exempted some 11 counties out of 23. We also have the 
liquor laws in Maryland. We have 23 counties and Baltimore City 
and 24 different liquor laws in Maryland. Each county writes its own 
aws. 

Senator Harr. This is what is meant by the “Free State,” Senator. 

Laughter. } 
{r. Morton. Senator, this is known in the State of Maryland as the 
“exercising of senatorial courtesy.” 

Mr. Wess, This, sir, is traditional through long Maryland tradi- 
tion, that any county may exempt itself from the effects of a State law 
if it so chooses. 

The Cuairsean. I hope that doesn’t spread. 

Mr. Wess. I am not sure that wasn’t settled nationally in 1865. 

The Cuatruan. If it spreads nationally, we will be in trouble, seri- 
ous trouble. 

Mr. Wess. It doesn’t apply to taxes, sit. 

Mr. Morton. Thank you, Mr. Chairman. 

The Cuatrman. Do you have anything further? 

Senator Harr. I was curious about State taxes. © 

Mr. Wess. It does not apply to taxes, or criminal law, or there are 
some emergency measures, statewide laws to which it does not apply, 
corporate laws, criminal law, tax law. 

he CuarrmMan. Does the State accommodation law have criminal 
penalties? 

Mr, Wess. It is basically an equity procedure, sir. 

The CHamman. Does it have criminal penalties # 
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Mr. Wess. I don’t think it does, If it has criminal penalties it 

proceeds under the—I am se pauee i to confess, sir, that I don’t know 
what the public cai maala ill as it came out of the legislature 
Was. . roan 

The Gimme. ‘Youw ere excepted ? 
_ Mr. Wess.. We were excepted and never got into it. . May I say 
we were excepted, not through an action of the three of us sitting here 
at the table, not through any deliberate position which our commis- 
sion took, but this was the considered ju gment of the elected repre- 
sentative and senator froin our county. 

ane CHAIRMAN. Thank. you, very. much. - We appreciate you all 


We ill had hoped the mayor of Atlanta would be here. He did 
have air trouble, so we will have to hear him later. The hearing will 
resume tomorrow in this room at 10a.m. The’first witness will: the 


Governor of Mississippi, Ross Barnett. 
Whereupon, at 11: mY a.m., the hearing in the above matter was 
adjourned to reconvene at 10 a.m. on the moring, of J uly 12, 1963. 8.) 
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FRIDAY, JULY 12, 1963 


: U.S: SENATE, i 
- Comarrree on CoMMERCE, ; 
' a : Washington, D.C. - 

The committee reconvened at 10 a.m. in the caucus room, Old Senate 
Office Building, Hon. Warren G. Magnuson (chairman of the com- 
mittee) presiding. . os 

The CHarrMan. The committee will come to order. 

The Chair wants to announce first that it is unfortunate we don’t 
have a larger hearing room in the two buildings than this. There-is, 
of course, & great interest in these hearings. We would like to accom- 
modate all of the people who would like to come in. ‘I am afraid we 
are just about loaded this morning to capacity. Unless there is an 
objection from the committee members, I am going to have to ask the 
fellows at the door to have them wait outside. In case soinebod 
leaves, others can take their place. It is almost too crowded now. 
am sure you people will understand that we would like to accommodate 
everybody but we just can’t. a 

I would appreciate it if you would be as quiet and as orderly as 
possiblé so that we might hear the witnesses arid proceed with this im- 
portant business. | 

The witnesses for this morning’s hearing, and the sessions that follow 
on Monday and Tuesday, have been recommended to the committee by 
the Senator from South Carolina, Mr. Thurmond. Mr. Thurmond 
has some witnesses that he thinks will contribute a great deal to this 
matter, so we have called them at his request. | e - 

The committee adopted this procedure to insure that when the final 
decisions are made they will be done on the basis of the full record with 
all the views that should be considered. We want to consider all views 
on this matter. ” 

The Governor of Mississippi was to have been the first witness this 
morning. He is on his way up here, I understand, with the Senator 
from Mississippi, Senator Stennis, It will be about 20 minutes be- 
fore he gets here. We want to take advantage of that time. 

We had listed another witness today, Mr. Sam. Hicks of the Eagle 
Hurst Raich, of Huzzah, Mo. He has a very short statement. We 
would be glad to hear from him to fill-in until the other witnesses 
arrive. et oe ; 
Allright, Mr. Hicks. We will be glad to hear from you. 


, 
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STATEMENT OF SAM. H. HICKS, EAGLE HURST RANCH, 
HUZZAH, MO. 


Mr. Hicks. Mr. Chairman, I have a statement I would like to make 
before this committee. 

My name is Sam H. Hicks; address, Eagle Hurst Ranch, Huzzah, 
Mo. That is in Crawford County, near St. Louis. I was born in 
Jeffersonville, Ind., in 1892. I am 71 years old. 

This statement is made of my own free will, and my trip to Wash- 
ington is at my own expense. 

I’m a director of the North St. Louis Trust Co., for 8 years; president 
of the Steelville Telephone Co., 10 years; I own the Cuba Locker and 
Ice Plant, Freezall Food Locker, Eagle Hurst Ranch, a 3,000-acre 
farm and cattle ranch, and the Eagle Hurst Ranch Resort for the last 28 
years. I was associated with the Hobart Manufacturing Co. of Troy, 
Ohio, from 1925 to January 1 of this year, from which I have retired. 
My connection was for 25 years as western manager, having at the same 
time for 38 years one of the few available franchises granted by that 
company. While having retired on January 1 of this year, I have re- 
tained my financial interest and close connections with that company. 

The great growth and financial success of this company over the 
es is the ia aoa of experience that I am incorporating in a 

ook which I had hoped to give the title “An Opportunity in a De- 
mocracy.” However, should the proposed bill S. 1732 become law, the 
title of this book then. would have to be changed to “An Opportunity 
That Existed When We Did Have a Democracy.” Also, it is doubtful 
the experience quoted in this book would be of any future value. It 
would be very misleading and ambiguous. 

With reference to the resort business, one of several interests I hold 
and operate, with approximately a million-dollar investment, namely, 
Eagle Hurst Ranch Resort, it has been. operated as a desirable, first- 
class family resort for.28 years by refusing admittance of a minority 

roup of undesirable white people. Recent guests at this resort num- 

red 121, of which 119 stated emphatically they would not return on a 
reservation they have for 4 days early in September if we were forced 
to admit colored people or change our present policy of not admitting 
the minority group of undesirable white people. 

This same feeling has been expressed by practically 100 percent of 
our regular guests, both individuals and families. You can readily 
sea, any law that would curtail the rights of private citizens to continue 
to operate their, business as in the past, to protect their investment, 
would definitely compel the liquidation of such businesses. 

Our clientele are not ravelers They are accepted by reservation 
only, and these reservations are acknowledged in writing, with such 
restrictions set forth as we feel to be in the best interests of our business. 
A. copy of such reservation is attached herewith. 

We employ approximately 30 persons at the resort, besides retaining 
oftice headquarters in St. Louis, with employees. - 

We have helped, in the past, a large number of both young men 
and women to work their way through school and college through 
employing them at the resort. We spend a great deal of money in 
the maintenance and upkeep, purchase of food, advertising, both 
direct and newspapers, and, of course, in taxes paid. 
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I am not prejudiced against any color, race, or religion—— 

Senator Tuurwonp. Mr. Chairman, I see now we are going to have 
people here today who are going to try to express themselves, as just 
occurred then, by gasping at a statment that was made by the wit- 
ness that he had no prejudice against colored people. I kindly request 
the chairman to keep strict order. It is against the rules not to do so. 

I would kindly urge the audience to respect these rules. 

The Cuairsian. The point of the Senator from South Carolina is 
well taken. I hope that the audience here today will observe the rules. 
The Chair announced in the beginning that he hoped you would coop- 
erate with him in observing the rules; otherwise the Chair will have 
to enforce them. 

Go ahead. 

Mr. Hicks. Thank you. 

I’m not prejudiced against any color, race, or religion, Neither am 
I a disgruntled Republican trying to embarrass the administration. I 
am, and have been, an active Democrat for 50 years, liberal with both 
my contribution of dollars and personal efforts in behalf of what I felt 
our Democratic Party stood for: Real personal freedom. 

There is a very serious danger that the proposed bill, S, 1782, if 
passed, would violate a right that our present laws hold sacred, the 
right of freeenjoyment of property. | . a 

ecause of the indefinite nature of the administration’s proposals, 
as indicated during the hearings before the House Judiciary Commit- 
tee, the Attorney General was very vague as to the line that would 
be drawn between those having sufficient traffic in interstate commerce 
to be covered by the bill and those facilities that would be too limited 
in the scope of their operation to be covered, Many thousands of small 
businessmen are at a standstill today, having built those businesses by 
sweat and, in many cases, at t financial sacrifice, anxiously await- 
ing some 


efinite word from this Congress for their survival. oo 
P should like to refer specifically to the following parts of this bill, 
. 1782: | 


PROHIBITION AGAINST DENIAL OF OR INTERFERENCE WITH THE BIGHT TO 
NONDISORIMINATION 


Seo. 4. No person, whether acting under color of law or otherwise, shall (a) 
withhold, deny, or attempt to withhold or deny, or deprive or attempt to deprive, 
any person of any right or privilege secured by section 8, or (b) interfere or 
attempt to interfere with any right or privilege sectred by section 3, or (c) intim- 
idate, threaten, or coerce any person with a purpose of interfering with. any 
right or privilege secured by section 8, or (d) punish or attempt to punish any 
person for exercising or attempting to exercise any right or privilege secured 
by section3 * * * : ' 

CIVIL ACTION FOR PREVENTIVE RELIEF 


Sec. 56. (a) Whenever any person has engaged or there are reac onable grounds 
to believe that any person is about to engage in any act or practice prohibited 
by section 4, a civil action for preventive relief, including an application for 
a permanent or temporary injunction, restraining order, or other order, may 
be Ingtituted (1) by the person aggrieved * * *, . 

S. 1782, section 2, paragraphs (b) and (c) are very vague. They 
refer to “Negroes and members of other minority groups.” Just 
who are the other minority. groups. referred to? Is each individual 
that has his pet peeve to decide if he is one of those minority groups? 

The civil action would be the same as a license by the Federal 
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Government to use’ a blackjack by some disgruntled :or so-called 
minority group, to be used on the person complaining with absolutely 
no Pl though such nonjustified complaint would create 
ublicity and point a finger of scorn at a small businessman and could 
eo sufficient publicity to cause his business to suffer and, in many cases, 
cause him to go bankrupt as he would be unable to function and 
otherwise survive publicity and the mighty hand: of the Federal 


s a Bo 


Government. . | 7 
_ Such a law could only be Administered in the same manner as the 
East German Communists operate: by building a wall around its 
pie. Meee ee 
In conclusion, I sincerely trust this Congress will not be stampeded 
or blackjacked by so-called minority groups through their threats 
and rebellious actions toward individuals, businesses, and local 
governments, 
* That is the end. | 


roa 


” "Mri Hix: A very‘small proportion; sir. We are close to East 


section. — a igh ie ee ae SNe 
' Senator MonroneEy. Nor that ate in transit; is that correct? 
“Wht dogs that classification include? = 


rH |, sir, drunk eee 
Senator Monroney. Gamblers? oe ae a a 
A ay Hicks. Such people as may come in in that manner; primarily 
ike. i oe ee as aa pears co 
Senator MoNtonery. ‘But your bar against minority groups would 
extend to colored in totality; is that correct? ie 
‘ Mr. Hicks. We bar_no one that we feel would be a proper. person 
or our—— cy at Bee ba 
Senator Monroney. But all colored people would be excluded? 
Evan dollege professors? | | a Or 
Mr.Hicks. I beg your pardon? 
Senator Monroner. All colored people would beexcluded? 
- Mr, Hroxs. We have not excluded them. Fortunately, we have 
snot had the ocegsion. ©. ee ee ee 
’ Senator Monroney. You have had no applications? | 
_ Mr. Hicks. No, sir. Shy Se euand 24 
« Senator Monroney. But if you did receive them, the policy df the 
‘resort, as I gather from your statement, would be complete segrega- 
GN Ge ae ee ee, te , 5 5 
» Mr, Hicxs. At thistimeyes. 
Scnator Monroney. You feel that the resort is covered by the bill? 
My, Hrors. Sir, the bill is 80 ambiguous, I wouldn’t know. I don’t 
‘think anyond wo ld know: - se i ta neers. | ge 
1. Senator Monronex.’ I have repeatedly questioned the basis on whith 
the:Attorney General has urged passage of this bill, that is, the inter- 
‘state commerce powers grafted to the’ Federal Government under the 


t 


i 
| 
' 
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Constitution. Would you feel that your-resort is in any way affecting 
interstate commerce 

Mr. Hroxs. I wouldn’t know. As I say, I have studied this bill so 
eae that it would be very. difficult, and I would be rather afraid 

rate under such a bill, being so ambiguous I wouldnt know 
whet er I was violating the law or hot. 

Senator Monroney. Your. position—is it similar to the testimony 
we had yesterday from the people of Salisbury? . They have done a 
very fine job of srs Wi ee ie log hotels, eating places, on a volun- 
ay basis, They felt that they would be handicapped some by law if 

hey had to urge people to do Ye; that they would stay back and wait 
for the law to be effective rather than cooperate voluntarily as they 


have done. 
‘Is it yotir position that you are not concerned. either way? You 
feo! ae ion is necessary and you would want that continued ? 


Mr. Hicks. Sir, I can only go oby the clientele: 119 out of 121 in one 
particular group volunteered to make that statement, that they would 
notcometoour place. — 

Senator Monrongy. So you. would not like-it: either. through: co- 
operative action of citizens to try to bring about relief from the diffi- 
culties that we suffer under segre i jaa hak or the law. - Either one: would 
be contrary to your point of view 

Mr. Hicks. Senator, I much prefer that the: Federal Govariinent 
Nb try to regulate an individua 8 business and let us is our: oyu 

usiness, 

Senator MoNnRONEY. But you would still be opposed to vi ‘any 


eéoperative means of ‘obtaining desegregation in the. line business 
that at you pune in the resort ? 

oxs. I’m always cooperative’ with . anything that ‘is good 
ie our country. 


Senator Monroney. That is‘all that I have, Mr. Chairman: 

ts CEADAR The Senator from Kentucky, do you have any 
questions 

Senator Morton. This one phrase, “ahdesirable white people,” and 
then I sse-—. 

Incidentally, we are n ighbors. I'm: right across the river from 
you itt Louisville. Myb rthiplace is New Al anys ©... 

“You ‘also give ‘your ‘own: political affiliation. This Suridesitable 
white people doesn’t mean Republicans, doesit# 

Mr. Hioxs. ‘Well, sir, wehave very few Republicans i in our couritey. 

Senator Morton. I found that Out. Laughter 

Mr. Hioxs. I would like, if : you will, the Matenent that I havo: left 
out of here—I did not want to—I’m using my own initiative in this. 
_ At a recent bank meeting this problem that we have right now 
beforé Congress is affecting our operations in the bank with: small 
‘busta¢ss people in making-Joans and so forth, very much, in that we 
do not know where we stand as to what of these: businesses. 
ae liable to remain in business if such a Jaw is passed. Iti is ‘making 

(Gaile aidicalt ti mately loatis to ach ‘people.’ a 
¢ You aid aware, Mr. Hicks, that a law I consider 
38 more stringent than this on this. soho problem exists in 

Mr: Hrenks, “This game law, sir, was tried ‘to. pass in our State of 
Missour? aa. it was just defeated aid the one there. 
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ite CratrmMAn. It does exist in 32 States. Missouri does not have 
it? 

Mr. Hicks, That is right. 

The Cuatrman. Do you employ people in St. Louis? 

Mr. Hicxs.-No mors, sir. I retired for that reason. 

The Cuamman. Are you familiar with the fact, however, that 
‘St. Louis and Kansas City have local laws? 
. Mr, Ex. ...1.- Yes, sir. oT 

The Cuamman. When you speak of undesirable whites, I believe 
you used the word—— 

‘Mr. Hicks. Yes, because that is a minority group. 
- The Cuatawan. In not admitting the minority group of undesir- 
able white people, whom do you mean? 
' Mr. Hicks. There is a class of people that roam around hunting 
a places to stay overnight, and so forth and so on, and, in particular, 

ru 


Tho Cuarrnman. By this you don’t mean a minority group.of white 
people. You mean you pick them out as individuals? - 
r. Hicxs. Individuals, but they are certainly a minority of the 
white people, 
The Cuarrman. When you speak of minority groups-— 
Mr. Hicxs. That is right. 
The CHamman. Race and—— 
Mr. Hioxs. Yes. 
The Caamman. Do you exclude any white people because of race 
or creed? ; 
Mr. Hicxs. No, not whatever. We never ask their race or their 
religion at all. 
e Cuarrman. In your place? 
Mr. Hioxs. No, sir. : 
The Cuamman. When you speak of undesirable white people, you 
‘mean that the individual who may come in—— 
Mr. Hicks. That is correct. 
The Cuatrman. You would reserve the right? 
Mr. Hioxs. That is why I used the term minority, because they 
are certainly in‘the minority. 
The Cuarrman. You would reserve thé right not to take them? 
_- Mr. Hioxs. That is right, and we reserve the same right to remove 
them from the place if they become obnoxious. 
. .The Caamrman. You would have to have that right. 
Mr. Htoxs. That is right. 
’ The Cirarrsean. Senator Thurmond? 
Senator Tuursonp. Thank you, Mr. Chairman. ~ 
Mr. Hicks, I presume from what you stated, you started out as a 
young man in very’ modest circumstances, and what you have today 
you have earned: it through the great American system of private 
enterprise ? ae a 7 So 
-. ‘Mr. Hroxs. I started in the great State of the géntleman over here, 
in the hills of Kentucky. -I went to Berea College.’ Yes, sir, and as 
"an orphan; there is'no group that has helped me in any way, shape or 
orm, a oe - St 
Senator THurmonp. Did you start as a young man of moderate 
‘+ "+ did you inherit a fortune, or have you niddé what you have 


rod . 
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today through hard work under the American system of private 
enterprise? . 

Mr. Hicks. Very moderate. I went to St. Louis 52 years ago and 
walked the streets for 7 days without anything toeat. 

Senator Trurmonp. You walked the streets of St, Louis without 
any iat toeat? aa: 

{r. Hicks. Yes, sir, and it wasn’t indigestion. 

Senator Tirursonp. Today, I believe you state you are director of 
the North St. Louis Trust Co. ? 

Mr. Hicxs. Yes, sir. 

Senator Trurmonp. You are president of the Steelville Telephone 
Co.; you are the owner of the Cuba Locker and Ice Plant; you are the 
owner of the Freezall Food Locker, St. Louis, Mo.; you are the. owner 
of the Eagle Hurst Ranch; you are the owner. of the Eagle Hurst 
Ranch Resort; and you have been associated with the Hobart Manv- 
facturing Co., a $77 million business, from 1925 to 19634 

Mr. Hicks. Yes, sir. | 

Senator TrrurMonp. And these things you have earned and brought 
about because of your initiative and your talent and the opportunities 
presented you under the private enterprise system that exists in 
America? 

Mr. Hicxs. That is right, sir, and that is to be the title of my book 
that I am writing, “An Opportunity in a Democracy.” 

Senator Trurwonp, An you ere writing a book called “An Oppor 
tunity in a Democracy” to show what a person can do who is willing 
to work and use his talents and his initiative and who-is willing to 
apply himself to his business? 

Mr. Hicks. That is correct. And that the future still exists for him. 

Senator Tuursonp. Now, Mr. Hicks, if this bill should be passed, 
forcing upon businessmen the edict of the National Government that 
they are going to have their business controlled, that. they are going to 
be told how they are to handle their businesses, to whom they can sell, 
to whom they can serye, do you feel that that will destroy the initiative 
and the things that helped you fo accomplish what you have done? 

Mr. Hicks. Without any question of doubt. 

Senator Tirurstonp. Mr. Hicks, I observe that: you are very much 
concerned over the use of private property. ae at 

I presume that you feel that the highest human right of man is the 
right of private property and its protection against trespass and con- 
fiscation, do you not # i 

Mr. Hicxs. Yes, sir. 

Senator T1ursonp. I presume that you feel that human rights 
are based on property rights to a large extent, do you not? 

Mr. Hroxs. Very definitely. a 

Senator Tuurmonp. I presume that you feel and know from history, 
and from the record of the Communists, that in all Communist coun- 
tries which have destroyed a rty rights, you will find that human 
rights followed them down the drain, have they not? v4 

Mr. Hicxs. Yes, I do. : a 

Senator Tuursonp. Mr. Hicks, if this bill should be passed, is it 
not the entering wedge for the Government to contro] private prop- 


i! 


erty ? ; . 
Mr. Hicks. I don’t think there is any question of doubt but what 
that isa starting of it. 


~ 
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’ Senator ‘Titursonp. tf the , Govermaneny this grea t Central Gov- 


- Senator Tuicuen Will they not mae go further and tall you 
who you have to hire and who you can: 
Hos. Co 
- Seriator THURMOND.. will it not result, if this 3 is 3 carried to & con- 
clusién, in thé.complete domination of private. property by. the Na- 
tional Government, which is equivalent to socialism? 
Mr. Hioxs. That is my version. 
‘. Senator Tuurmonp. Mr: Hicks, I observe you stated that this resort 
you have now, that the people who come there prefer to be with peo- 
le of their own race, and that of the number ed th had recently, 121, 
19—all but 2—stat that if it were ® Integrat that they would not 
comeback?. .- 
Mr. Hicks. Thati isti ht. 
1 Sevator Taunmonn. ‘therefore, would this not be a destruction 


of your. thiekingt ene if the National Government should pass a 


law of this 
- Mr. Hioxs. Yes, sir: 
. Senator THuriconp. Would it not be a ‘confiscation or the a taking of 


_your private Pont of y by the National Government if they can cause 


you to lose 119.out of 121 clients whom you have | had to visit. you there 
and give you business # A rr ° coat 
Hioxs. That is our feeling. . 

- Senator. THurmono. I believe you. now 7 said A you employ. 80 persons 

at this resort, bes besides your office force i in St. Lo 
Yes, sir. 

Senator. THUBMOND. If your business closes, what would happen to — 

these em e ese employees? 
Well, some of those employees are part-time college | 

aie t that we have helped to put thro ugh col college lege year after year. There 
would be no further jobs for theni, beca 


mr Senator Tsrurmonn. I believe you, of course, in a.  buajriess of this 


would: close my busi- 


kind would naturally spend a large amon of monsy for food, main- 


tenance atid upkeep, for advertising, and taxes, and ‘things of that 


‘Kind. : ‘Would. all. of these. businesses, be han handicapped as and destroyed 


=e, far a3 your business is concerned if this law passes! 
Hos. X Xes, and between two or three other resorts in our area, | 


rapid y "Ta rt that, community, ; ; 


euator TaMOND. You. practically support that: commubityt 


ut tths weg be 


That is corrects: 
wo., What. would: happen, to to this egrarpunity thon | 
ny by 


if-your isinesa i one. Ws close y the passee of.a law like 
. the Nalion Government a. my id Te fhe ayh 


. it at tutheg: te ge a 
4 


- 7 7 ; . - ‘ ; : - 
ber re . wo! - 1. , “4 
a iH + * +: ? * - ~7 . . . 
ens ae Bo eS lat a a “3 Sib, on 
tg RT RT NRG ae tay gt . rN . 
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Mr. Hicks, Those Peo le would haye to go on Federal relief. 
oo THurmonp. Mr. Chairman, I again’ ask to have order in’ 
the room 

The Cuamsan. I am going to have to ask the audiance to maintain 
order. I know that all of you do have some feelings about the wit- 
ness’ statements, and you éxpress them., ‘We are 86 crowded in here 
we haye to abide by the A hed strictly, and I 1 lope you will, 

Senator, Tourmonp. I observe you stated in you ‘statement that 

e Federal Govern- 
ment for the use of a gun or blackjack to to be used by. somie tled 
so-called minority group; to be used as a ok complaint ; with 
absolutely no reason or justification, tho | nonjustified 'com- 
plaint would .create publicit and ‘point ange 

usinessman and can be sufficient Publicity to cause his business 
suffer and in man cases cause him to go b 
unable to financially and otherwise survive © publicity and the. mig) iG 
hand of the Federal Government, — 

Mr, Hicks, —— “ 

 ‘Thé Cramsan, Let him answer that usseion. 

Mr. Hioxs. Yes, 

The Caarmman, I am. £ oing to ask the audience to (lets maditain 
order. We are going to have to age most of you, out Pot the room if 
you don’t, because! it 4 so crowded ‘ 

you. 

Senator Taurmonp. Mr. Chairman, I mately sia srbath he cid I 

as re arg to ack 8 question: 

He said yes. 
Senator THURMOND. He answered prematraly 
The Cuamman, Excuse me. 


ee nies 


. Correct. : 
Senator THurMonD. ‘Mr. ‘Hicks, if ths National Givienieit tose 
into a field of this rn isn’t it invading the, bth ba on 14th amend: 
ments to the Constituti on. sriich | provide that ip no es de- 


_ Senator a lehele peace the Constivitiy ha, rij ‘att would 
rson have to come. ae, ‘and ap mada ‘private. businéss and 
dictate. how} it re ‘be 


thatotent . es ot 

Mr. Hicks, Nonoshaiséelin. 
Senator TuvrmMonp. Mr. Tilska, 3 in jer; 5 dia nat, tis sue 
ecl xr 


| a law similar to this, did in 1883 the Cu preme Court d 


Soul 
_ the deciston in that case sand dele this law Feanatttonalt ae 


; the le of . 
: ait preva n't ‘in: ort Mei us “th wane ese 


invalid and unconstitutional under, thé 14th amendment? t 


[believe 50, yes.’ . 
eens MOND. ee Hicks, ile MLE Uh it felt’ ‘by’ that’ \ih: tee 
promoting thig bill that.the Supreme 


Mr. Hx 4 Us 


352 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS: 


eae . 
decisions until new facts are brought out ‘to change the situation 
such that the Court should reverse itself ? 

Mr. Hioxs, Yes. ; era ; 
~ Senator THursaonp. Mr. Hicks, I believe the Legislature of the 
Stafe of Missouri refused to pass a law of thiskind, did it not? 
~My. Hicks. That is right. Recently. ite yet a 

Senator Tnursronp; And although the city, of St. Louis and maybe 
some other cities in the State of Missouri liave such a law, the people 
as a ‘whole in the State of. Missouri, do nét want this kind of law 
and their representatives in the législature refused to passit? = 
’ Mr. Hicks. As they indicated so, the legislature refused to pass it. 
. Senator Trrurmonp. So if the National Government passes this Jaw 
as indicated here, will that not be forcing on all the people of Missouri 
a law they donot want! . 

Mr. Hicks. Most of the people, yes. 

Senator Tnursonbd. Thank you, Mr. Chairman. 

The CuarrMan. Does the Senator from Alaska have any questions? 

Senator Bartietr. Mr. Hicks, have any Negroes ever stayed at the 
Iagle Hurst Ranch Resort? 

Mr. Hicxs, No, sir. : 

Senator Bartie7t. Have any ever sought admittance? 

Mr. Hicks. I didn’t hear you. = 

Senator Bartierr. Have any ever tried to? 
, Mr, Hicxs. Over telephone only. eo na ie 
’ Seiator Bartierr. Have any American Indians ever stayed at. the 
resort? a 

Mr. Hicxs. No, sir. ee ae a 

Senator Bartietrr. Have any ever sought to? 

Mr. Hrcxs, No, sir. 7 eo 

Senator Batrrert. That is all. eid 

The Cuatrmuan. The Senator from: New Hampshire?’ He was out 
of the room, ee eee 


Ren ter Corton. No questions, Mr. Chairman.’ 
he CHAIRMAN. The Senator rom California ? 


> 


Senator Enare. Mr. Hicks, we have a public accommodation law in 
California which is tougher than the one here proposed. . 

' The Senator from Washington, the chairtian of this committee, has 
stated several times that Washington has a public accommodations 
law which is tougher than thé one here proposed. ' 

We have a great many places such as yours in the State of California 
that cater tO various groups. ‘This Eagle Hurst Ranch Resort, I 
would assume is a guest ranch. Is that what it is? 

At any rate, as far as our experience indicates in California, we 
haven’t had our people operating similar t. of establishments go- 
ing broke because of the existence of a California law that is at least 
as strong and stronger than the one now pr I evr sh Why is that so? 

Mr. Hroxs. You can do many things in California that we don’t 

ae ie oe Fe 

‘Senator Enorz. You think itis a difference in the complexion of the 
population, is that itt” hi pay ao ee, a 

Mtr. Hicas. I think it is a difference in the population, because you 


have an overgrowth from all oyerthe country. We'have more native 
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people in our State that have been raised, born, and made a living, and 
educated in that State. ss 

Senator Enaix. Do your guests come from Missouri exclusively 

Mr. Hicks. I would say 55 percent, 

Senator Enoir. We have a tremendous minority population in 
California, 

Mr. Hicxs. I know you do. 

Senator Ena. I have the second largest Mexican city in the world, 
outside of Mexico City itself. I have the second largest Chinese com- 
munity, outside of the Far East, and we have a very large Negro 
community, especially in Los. Angeles and in the east bay of San 
Francisco, the bay area. 

We haven't had our people going broke and having to close their 
establishments. That is the reason I ask you this question, Can you 
tell me why they will g0 broke in Missouri and not. in California, and 
my folks came from Missouri, 

Mr. Hicks. We are not competing, trying to compete with anything 
in California. We have a very fine high-c ass family place which we 
are trying to keep in that manner. We are not competing with any 
other types of businesses whatsoever. 

We perhaps could make a whole lot more money if we took every- 
body in, but. we are not that hungry. 

Senator Enonr. Just one further question, Mr. Chairman. In read- 
ing this bill, are you convinced that you would fall within it? 

fr. Hicxs. It is so ambiguous I couldn’t tell. But I would be 
afraid ‘+ operate if that bill was passed, because the bill in itself, I 
doubt---{ Hstened to the Attorney General’s version of it, and I 
couldn’t get anymore out of it than I know is my own feeling about 
it, that I would hate to operate under it under the statute or status 
that the bill is in itself, and particularly that: part of the bill where 
you can indict a man for just about anything that some disgruntled 
person might want to indict him for, the same. as suing him. —. 

Senator Enark. Do you mean to say that you Would go out of busi- 
ness even before that question was tested in the courts? ae 

Mr. Hicxs. I didn’t say I would go out before that was tested in 
the court, but I would hesitate to put any additional investments in 
it to operate on the version of what might happen with it. 

Senator Exote, Thank you, Mr. Chairman. 

Thank you, Mr. Hicks. 

Mr. Hicks. Thank you. | 

The Cuairsan,, The Senator from Vermont. 

Senator Prouty. Mr. Hicks, you said you were a lifelong Democrat. 
I’m a lifelong Republican, and for that reason I don’t wish to engage 
in any pyolonges colloquy, because it might take on partisan over- 
tones. I do have one or two questions I should like to submit. 

You say in your statement that your clientele are accepted by régis- 
tration only, and that a copy of, the registration form is hérewith 
attached.  Now,I don’t findthat form. . Bias aed). ephaant ee 

The Cuairman. We have it right here and we would be glad, if 
there is no objection, to putitinthe record. sR cre 

_ Mr, Hrcxs, Ihave some additional ones if:you Wish. | e 

The Cuairsan.- Would you leaven few additional ones? 

Mr, Hicks;.Thank you. | ur ae, See 


354 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


\ 


" (‘The matter referred to is as follows:) 


REGULATION 
Cosching Ont Time 
Your Cebia Available 


——AM,. . PM 
Day of arrival: 


Cabla te be Vaceted 


By _. AM. —__-PM 
Day of Departars ; 


Regret we cannot make excep- 
oa. 


Incoming guest depend- HUZZTAM MO - 
ing on above schedule. . 
E Thaak You. NO, OATS 
WE OPERATE ON CENTRAL STANDARD TIME «eT, weg 
ST. LOUIS OFFICE - = 
4317 NORTH GRAND DATE ——— ~~ ——--—--—--—-- 
CEateal 9644 

We with te acknowledge your reservation request. Cabla No... has Deen amigued you subject 
te required depoait as shows below. 

You will arvive fer Breakfast CJ Lanch CT) Dianer C} Date...iscsccenees ve 
“You wilt depart after breattan |_] . tuna} Diaeer [_} Date. .cus-scceccnene 

. — Your seals will be prepared a3 per absve dates. — and obarge mace accordingly. 
Reservation originated by — Letter C1) Phone im Othe i eden ROE By a 
Number of Persons in Party and Rates: 

\ 

Nurser of ten [_] wones [_] Chitdren vader 10 ean LJ tataate (_]} 
_Rateg Per Day: Adulis........ccceuee: 5 CaRdren under 10 years ...ccessseceess y Wafarte cccscencescnenne 
Rates Per Week: Adults........0-0c0005 3 Children under 10 years ......-.essenee : Tafants ccccsscseccasces 

wal Arrive Vis. Auto [_] pes [_} Approximate Time: cicesseeeees AMS cisccnee ooo PM. 
A Deposit of $ must b¢ made AT ONCE le ST. LOUIS OFFICE. Otherwise Reservations csanst be honered. 

Deptt | OF ; , 

Te Be Mailed 7 Ree. on {} Check Oo Date Rec'd St. Louls.- --__- At Ranch —_ 


NO PART OF THIS RESERVATION MAY BE CANCELLED, UNLESS SUCH INTENT IS GIVEN IN WRITING, AND 
RECORDED AT OUR ST. LOUIS OFFICE 48 HOURS IN ADVANCE OF EXPECTED ARRIVAL. OTHERWISE, YOU 
WILL BE RESPONSIBLE [OR ALL CHARGES INCURRED FOR TRE NUMBER OF PLOPLE AND FULL TIME 


DEPOSIT REFUND CLAIMED BY REASON OF CANCELLATION OF RESERVATION MAY BE MADE ONLY AT 
THE DISCRETION OF THE MANAGEMENT. : ; 
“WE RESERVE THE PRIVILBJE TO SELECT OUR CLIENTELE. 
. pus Reservation is made with the understanding that the rights and privileges granted the guest thereunder, may be 
revoked by Eagle Hurst Ranch If, ta the opision ef the Menasgement, such reservation is detrimental to the best Interests 
of the Ranch. 
Unies bamediately informed otherwise, we assume the contents of th's schnowledgement is In accordance with your 
sppreval. We will do al possible to make your stay of Esgie-Harrt & most enjoyable ese. 
La the case of group or organization reservations, the proper Please present this Reservation oe arrival. 


leader o¢ officer shall duly acknowledge approval of this reser- 
vation, by signing and returning ose copy to our St. Loule office. 


Very truly, ‘ 
SAGLE . RUSST RANCH 
7 , + 
By wsccvcsccves wee erecncenssuanes . 


Stgneé: 
Senator Prouty. Mr. Anco, you suggested also that you are con- 
nected with a bank which is faced with some problems, or will be faced 
with somé problems if the proposed legislation is enacted into law. 
You also referred to's minority group of undesirable white people. 
Do any members of that minority group do business with your bank? 
*’ Mr. Hioxs. I do hot know, sir. I’m not a teller of the bank in any 
manner, shape, orform, _ rattiede Sc! 
‘When we talk of a minority group of white people, we know if a 
man should come’in drunk, or boisterous, or such as that, we feel that 
we have that right to refuse him or to put him out of the place. 
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That is what we determine a minority groupof white. 
Senator Proury. Do you exclude members of any race from doing 
business with the bank? 
r. Hiczs. No, sir. 
Senator Provuty. That is completely integrated? 
Mr. Hioxs. That’s right, xe There is no reason for that, no. 
Senator Proury. Thank 
Tho Cuarmsan. The Serintor from Nevada. 
Senator Cannon. Thank you, Mr. Chairman. 
Mr. Hicks, you indicated that you are a director of the North St. 
Louis Trust Is that a lending organization? 
Mr. Hicxs. It isa bank and trust company. 
Senator Cannon. Do you make any discrimination there in the 
people to whom you make your loans? 
r. Hicks. No, sir. 
ye enetcr Cannon. And you, of course, naturally make a profit from 
that 
Mr. ee Except the only discrimination we make there is a 


Senator Cannon. As Breeicent of the Steelville Telephone Co., how 
many customers do you serve 8 500 that company ? 

Mr. Hioxs. We have about 

enaton Cannon. Do you hie any discrimination i in your service 
there 

Mr. Hicks. No, sir. 

Senator Cannon. Do you serve anybody who puts up the money; 
is that right? 

Mr. Hroxs. That’s correct. 

Senator Cannon. And I presume that you have made some money 
out of the gs company over the rear have you not? 

Mr. Hioxs. We are ObeeaGAEE in the black, the only one in the State 
of Missouri. Independent, that is. 

Senator Cannon. What about the Cuba Locker and Ice Plant. 
How big an area does that serve?. 

10Ks. That serves about half of acounty. 
Senator Cannon. And do you make any restrictions 1s there ag, to the 
people you serve? 
a r. Hroxs. No, none whatsoever. 
al Cannon. You serve Panyody who is evita to pey the 


Mr, Hroxs, That’s right. 
oe Cannon. What about the Freezall Food Locker in. St. 

uis 

Mr. Hroxs. That is the same thing, ti it is a freeze locker and proc- 
essing plant, - 

Senator Cannon. cl serve anyeedy who is willing to pay for the 
service there? . 

Mr. Hioxs. Yes, 

Senator Cannon, And jou cuit! in these binsineaces are some 
of the things that have he bel yes to acquire the position in the com- 
munity that-Senator Thurmon ae rorently# as babes correct t 

Mr. Hroxs. Aassumees: Bhat, eae 


~ 
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Senator Cannon. What about the Eagle Hurst Ranch? You say 
3,000 acres of grazing and cattle raising? 
. Mr. Hicks. Yes, 
Senator Cannon. ‘Do you engage in any of the Government-support 
Driers > ; 3 
. Hioxs. I have never taken one single dollar from the Govern- 
ment in my entire life for any purpose. 
Senator Cannon. In the wa oteup ort prices? 
Mr. Hicks. No, sir, never. I wanted to be an independent operator. 
I want nobody to interfere with my business. 
Senator Cannon, What about the Eagle Hurst Ranch Resort? Do 
you have any Icans there that are insured 
. Mr. Hioxs, I don’t owe any man in the world a dollar. 
Senator. Cannon. Have you ever had any loans through any source 
that have been insured in part by the Federal Government? 
fr. Hicks. Never, never. = 
Senator Cannon, You have not participated in any of the Federal 
programs—— / 
oe Hicxs. Never, never in any Federal Joan, in any way, shape, 
or form. & ; 
Senator Cannon. Do you.think that there would be a legitimate 
basis of distinction if a person were actepting loans through SBA or 
other of loans? 
Mr. Hicks. No, certainly not. 
or aad Cannon. You wouldn't see any point of distinction there 
ata om ; 
Mr. Hicks. No. That isa good law and it has its place. 
Senator Cannon. And would. you see any point of distinction if a 
person who had a FHA loan, let’ssay-—-. | 
Mr. Hroxs. No, none whatever. | - 
“Senator Cannon (combine) On their ranch? 
‘Mr. Hicxs, We take FHA loans in the bank. : 
- Senator Cannon. Of course, FHA loans are made possible by the 
taxes that everybody. pays, irrespective of race, color, or creed. 
Mr. Hioxs, That’sright.< 
- Sénator Cannon. But you still think that there should’be a dis- 
tinction, then, in the areas of service? : ; 
Mr. Hroxs..I didn’t get that question. 
Senator Cannon. You still think there should be a distinction, 
though, in the areas of service as to people who will or will not serve, 
based on their own particular desire? oe A 
--Mr. Hroxs. Well, yes. F ; 
A man has a right to make his loan where he sees fit, and if he is a 
good risk, whether by the Federal or by the independent bank. 
Senator Cannon. {In your Eagle Hurst Ranch Resort, do you have 
any type of exclusive license there-from the State licensing agency ¢ 
Mr. Firoxa, The only licenses that we have there are for sanitation 
- and.operation. We have a county license to operate, the samé as any 
small bilsiness, or any business would have... : - 
Senator: Cannon. Are those nonrestrictive licenses so that anyone 
could : go in who was willing to make an investment and secure that 
type oflicenss? ; oe 
: Mr. Hioxs. Well, that.is for any business, yes; whether a grocery 
‘store or filling station. = 
. * | i 
! 
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, recta ias Cannon. What about a restaurant? Is that a restrictive 
icense 

Mr, Hicks. No; it is not a restricted license. The only license is, 
of course, your sanitation license. 

Senator Cannon. Do you serve liquor there? 

Mr. Hicks. No,sir. We do not serve or permit it. 

Senator Cannon, You don’t havea license for that? 

Mr. Hicks. No, sir; we don’t. And that is one of the classes of 
people who we consider undesirable, is those people who want to make 
use of that. | . . 

Senator Cannon. Would you consider that your business is affected 
with interstate commerce? 

Mr. Hicxs. At the present time, no. 

Senator Cannon. I think you said in answer to a question of Sena- 
tor Engle that approximately 90 percent of your customers came 
directly from St. Louis? 

Mr. Hicks. Ninety or—better than 90 percent, I believe. 

Senator Cannon. Thank you, Mr. Chairman. 

The Cnairman. The Senator from Michigan. 

Do you have any questions? 

Senator Harr. For the benefit of those who drink and those who 
don’t drink, I think we ought to get the record straight. This bill 
would prohibit discriminatory treatment on account of race und color, 
religion, or national origin. You have been emphasizing the 
drunkard. This bill doesn’t prohibit you in any way from excluding 
the drunkard. 

Mr. Hroxs. I have no objection, sir, to what the bill sets forth. I 
do, in its penalties set forth, of having someone to use his own judg- 
ment as to whether you have discriminated or that you are thinking 
about discriminating, as it says-in here, where the wrath can be 
brought down upon your head forthatthinking. - 

Senator Harr. I’m not sure that I understood the answer. | 

Do you support 4 bill that would enable a Negro serviceman, travel- 
ing under military orders, to get shelter in your inn ? 

fr. H1cxs. No; not in my place, because of the nature of the busi- 
ness in'itself. He would not be, for any reason, to come there, because 
it is by reservation only. . 

Senator Harr. That was a circular answer but I think the answer 

is you wouldn’t give him shelter, You don’t want. to be compelled to. 
{r. Hicks. That’s right. I don’t want to be compelled to give any- 
body shelter, any Lasher 

Senator Harr. Long before there was a Federal Government: there 
were inns. One of the obligations of the innkeeper was to shelter the 
traveler. Somehow or another in the course of centuries we have lost 
touch with the very traditional, very old common law obligation. 

And for the life of me I don't see why you would want to write a 
book about “An Opportunity in a Democracy” unless you could put 
into that book a chapter that would destribe the opportunity hat a 
Negro citizen in a democracy could enjoy. I would think you wouldn't 
want to write a book unless.you could state, honestly, in it that, color - 
of the man’s skin in a democracy ought not and does riot bar him from 
equal treatment. fae el ee . 

What kind of book would it be? It would be a mislabled book, 
wouldn't it ? oe 


‘358 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


_ Mr. Hioxs. I have no objection to the man’s color.. I do have an 
objection to the Government passing a law that says, to roe te my 
business. the way I want to operate it. Any business. That is my 
objection. . : 
Senator Harr, Thank youvery much. . 
The CuairMAN. The Senator from Maryland. 
Senator Brat. I have no questions. . 
-..The Cuaman, Are there any further questions by members of 
the Committee! | | 


X o response. ] ; ; 
he Cuairman. Thank you, Mr. Hicks. We appreciate your testi- 
mony. You can be excused. Ref ee 
The Chair first wants to recognize the presence in the committee 

room of one or two of our colleagues here: The Congressman from 
Mississippi, John Bell Willisms—-we are glad to have you—and the 
distinguished Senator from Wisconsin, Mr. Nelson. We are also fied 
to have him. And we are also glad to have our colleague, John 
Stennis, from Mississippi, who would like to have the opportunity, 
I believe, of introducing our next witness, . 

P We would be glad to have you come forward, Senator Stennis, and 

O50. Beata on . ie ; 

- Any Members of Congress who happen to be here, if { don’t happen 
to notice you, you're prrvileger: to come up here with the sotain (tise 
We have some chairs for you if you wish. - . 

, Senator Stennis. fe the, ark : : : 

_ Senator Srennis. Mr. Chairman and members of the committes, it 
is my pleasure as well'as a privilege to present to this committee Gov- 
ernor Barnett of Mississippi. .Governor Barnett has for a long time 
been one of the outstanding lawyers in our State, .in fact in that part 
-of the country, at one time president of our State bar association. He 
went directly from the trial courtroom, you might say, to the Gov- 
erner’soffice. OUR Ceres An a ee a 

- He has.a great knowledge of the Constitution of the United States, 
_and, of course, of hig own State, and he believes fervently in-that Con- 
stitution... He carried this knowledge of constitutional law to the Gov- 


ernor’s office with him, as well as carrying his faith and belief in its 


panels des ee 

He has been very active as a Governor in many ways. He is 4 man 
of strong beliefs and, convictions. He has a record of fine achieve- 
ments over the years, both in and out of the Governor’s office... 

I have not had a chance to read his statement, but I know it will be 
excellent and outstanding. .I believe he will be helpful to this com- 
mittee. ’mdelightedthathecanbeandishere. ©: - 

.Goyernor, you are in the hands now of a very fine group. I’m very 
,_ the Cuarmman. Thank you, Senator Stennis, - nea ieee 
.. Gpyernor, we ate glad to have you here. I’m gure you, as well as 
snator from Mississippi, will contribute a great deal to the legal 


; nay ; 
is t we have facin us, yi gate Bop dye es 2 os -_ 

| gpay fo th reaond that the committee did send an invitation 
y 


rgb 

to all. 60. Governors. : Some, of them have, responded. Otherg, of 
“hecessity, can’t be here right now.’ I don’t know how. many others 
we want to testify. .Some have designated their attorneys general 
tocomea, “2 ee eee 


a re! 


_ the flames into a holocaust in the northern racial strife areas, 
2 a = “ rae ag sedis ip? HRB Oe tote eae : a OF 
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We are Ppa to have you. You have a statement which we 
will be glad to hear at this time, 


STATEMENT OF THE HONORABLE ROSS E. BARNETT, GOVERNOR OF 
THE STATE OF MISSISSIPPI 


- Governor Barnetr. Thank ee Senator Magnuson and Senator 
Stennis, and other distinguished Senators. fe 

I am grateful for this opportunity, gentlemen. It is indeed kind of 
zon gentlemen to permit me to be here today to express our views from 

{ississippi on this important issue. . . 

I believe it is permissible to refer to my notes, is that right? 

The Cuatrsan. Yes, you can either do that, or read your full state- 
ment. We will be glad to hear you. 

Governor Barnerr. Thank you. mee 

Gentlemen, we are facing one of the most critical times in the his- 
tory of our Nation. Minority groups in our country have taken to the 
streets to af aha to demonstrate, to breach the peace, and to provoke 
violence calculated to blackmail this Congress into Passing legislation 
in direct violation of the U.S. Constitution. You have been forced 
to consider this legislation through the pressure and blackmail of 
mobs in the streets, 

The President of the United States and the Attorney General have 
encou demonstrations, freedom rides, sit-ins, picketing, and 
actual violations of local laws, both the State and municipal. . ) 

What is happening in our Nation today fits the pattern of what has 
been happening throughout the world insofar as the Communist. ac- 
tivity is concerned. en we compare the Communist tactics with a 

ba, a Laos, a Berlin, a Vietnam, a Haiti, or other parts of the world, 
Communist tactics are to create 2 crisis and then let it cool off. — 

Communist tactics are to create crisis and then leave the scene with 
heartaches, turmoil, and strife. The same tactics are being practiced 
in the United States through a Birmingham, and letting it cool off; 
a Jackson, Miss. and letting it cool off; a Danville, Va.; a Cambri 
Md. ; riots in Philadelphia; and in New York City. ’ It’s the same o 
Communist offensive of attack with a hammer and then withdraw, 

Attack with a hammer and then withdraw—each time causing more 
ill will, more racial unrest and pushing a wedge further between exist- 
ing good relations of the people of this great Nation. — 

ntlemen, it is the divide; disrupt, and conquer technique. The 

passage of this civil rights legislation will positively and unmistak- 
ably, to my humble way of thinking, provoke more’ violence, not just 
in the South, but throughout all areas of this Nation. ‘I am thor- 
oughly convinced that this is‘a part of the world Communist con- 


‘spiracy to divide and conquer our country from within. 


The Communists are, therefore, cham ioning the cause of the ‘Ne- 
groes in America as an important part of their drive to mobilize both 
colored and white for the overthrow ofourGovéernment, - 

_, There. are those who are so dnzious to hold. high the banner of ‘the 
civil rights issue that they fail to read some of the ane on the 
banner. :They fail to.realize that the Communist Party hopes to 
incité civil insurrection in the South with the purpose of then fanning 


ee Ceo 
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To date, they have been disappointed and defeated by the due proc- 
ess of law in the South, where Iaw-enforcement agencies and level- 
headed citizens have been able to contain the aggravations of the 
outside racial agitators. . 

Gentlemen, it is obvious to many of us throughout the country that 
‘the racial agitation, strife, and conflict that has been stirred up 
throughout our Nation is largely Communist inspired. Racial agita- 
tors in Mississippi and leaders of demonstrations in other States have 
backgrounds that have made many of us, including our local police 
officers, State investigating agencies, and the FBI, to be concerned 
about the real motivation Selind these so-called civil rights leaders. 

Your passage of this legislation will be no cure-all for the problems 
that. this Nation faces because of racial strife and horrible conflict. 
The passage of this legislation will, however, mean the complete end 
of constitutional government in America and result in racial violence 
of unimaginable scope. 7 a} . 

: Gentlemen, to my humble way of thinking, the Constitution of the 
United States is the only thing that stands between the people of 
America and dictatorship. Even the New York Times has said that 
“with every Negro advance, momentum for more violence and agita- 
tion increases, not decreases.” 

‘This legislation is so all inclusive and so sweeping in its scope that 
it has been termed by many as the “white slave bill.” 

Gentlemen, you have all learned through your personal experiences 
that. to try to appease, to try to accommodate, or give concessions to 
the demands of the arrogant leads only to additional conflicts and 
additional problems which you didn’t face before. 

Certainly, you are familiar with the results of our policy of ap- 
feacenient toward Cuba and Laos. The passage of this civil rights 

egislation will lead us into an area of conflict between the races, the 
like of which we have never known before. There will be no end 
.to the constant pressure for more and more and more. Gentlemen, 
I am sincere when I say that. 

. The Attorney General has stated that the passage of this bill would 

move the problem of so-called discrimination in public accommode- 
‘tions out of the streets and into the courts. I certainly question this 
statement. The Attorney General has been personally responsible for 
helping to put mobs in the streets and I can prophesy that this legis- 
lation, if enacted, will pnt hundreds of thousands of white businessmen 
in the streets. 

The purpose of government should be to protect the individual and 

to see to it that no one interferes with his private property. The 
present administration seems to have adapted the very heart of the 
socialistic philosophy that the private rights of men are to be tolerated 
only at the suffrage of the State. 
_ What we are seeing today is a grasp for power by certain men in 
public office who would give to an all-powerful Central Government 
full. control over all phases of the lives of our people. I see this 
legislation as an attempt by greedy minorities to prostitute the purpose 
of law .and government as a protector of private property, and to 
use the Inw to plunder the. property of others. 

If you pass this legislation, you are allowing a minority in our 
country to force itself upon the majority of the citizens of this great 


‘ 
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Nation What and where are the rights of the majority of this great. 
Nation ! 

The powers of the Attorney General under this legislation will] be 
so sweeping and so encompassing as to comprise a serious threat, in 
itself, tothe safety and stability of this Nation. 

The Attorney General in his testimony has stated : 

I think that it is an injustice that needs to be remedied. We have to find 
the tools with which to remedy that injustice. 

In other words, regardless of the Constitution, he, through his 
legislation, asks for the power to run roughshod over the rights of 
every individual and dictate to every citizen what he could or could 
not do with his private property or his private business. Where is 
the eaue protection of the law? . 

I challenge the newspapers and news media of our country to awaken 
the man on the street, the small businessman throughout this Nation, 
all those who respect law and order, to the fact that this legislation is . 
an open attack on the rights of every individual to the control of his 
personal and private propery. 

Every citizen has the right to own and operate his own business 
as he sees fit without interference from any source, To give to an 
all-powerful Central Government the right to force the owner of a 
private business to unwilling do business with anyone creates a new 
special right for a minority group in this Nation that destroys the 
property and personal rights of every citizen. 

Senator Russell has stated and the press has failed to report, I 
understand: ; . ve 

Our American system has always rejected the idea that one group of citizens 
may deprive another of legat rights and property by process of agitation, demon- 
startion, intimidation, law deflance, and civil disobedience. Every Negro citizen 
possesses every right that is possessed by any white citizen. But there is 
nothing in either the Constitution or in-Christian principles or commonsense 
and reason which would compel one citizen to share his rights with one of 
another race at the same place and at the same time. Such compulsion would 
amount to a complete denial of inallenable rights of the individual to choase 
or select his associates. 

Gentlemen, what could be more discriminatory than to give:one 
particular class of citizens the privilege of bypassing the normal 
channels of justice, which other citizens must follow. Under this 
propor Jegislation, any agitator or troublemaker or crank could 

ring the owner of any business establishment into Federal Court by 
merely writing a letter to the U.S. Attorney General. The agitator 
or crank would be represented, at no cost to. himself, by the officials 
and attorneys of the Federal Government. If this legislation passes, 
American citizens will have no rights in the ownership and use of their 
private property, unless they use it in a way that the Federal official- 
clom considers to be consistent with the so-called panic interest. To- 
day, it seems to many Americans, the demands of the racial agitation 
groups fix official opinion as to what is the public interest. ‘Tomor- 
row, the public interest could well be something else. It could even 
invade the home—or even the bedroom of the individual. 

The legitimate purpose of government to my humble was of think- 
_ ing, gentlemen, is to protect a man’s home as his castle.. Does not 
this samo basic American constitutional fact of life apply equally to 
a man’s own private business? The legislation you have under con- 
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sideration would actually use Federal police power (as exemplified in 
our system of Federal courts) to destroy a man’s personal property 
simply to satisfy racial minorities. Can there be no end to the cur- 
rent insanity that would compel the mixing of races in social activi- 
tiesto achieve what? Youcannameit yourself. 

The head of the NAACP here in Washington, D.C., where Negro 
criminal violence against white people is creating something akin to 
a reign of terror—just think of what happened last November 25, 
on Thanksgivin ay, when hundreds of people were injured, 
crippled, totally knocked out, jaw bones broken, and many others as 
f result of an attempt to mix the races—sdid on a national television 
program in early May of this year, that Negro violence is coming and 
that the NAACP will promote the violence if whites do not imme- 
diately give, the Negro what he demands. What does he demand? 
Does he honestly know just what he really wants? Whatever he may 
want will not come as a result of this or any other proposed legis- 
lative act. You can be certain of that basic fact. The race prob- 
Iém can never be solved by passage of laws, by encouraging court 
edicts, or by breaches of the peace. - 

I know of one establishment in the State of Mississippi that actually 
has gone out of business on account of an attempted mixing of the 
races, 

_ Thave said that the free enterprise system has contributed much to 
making our Nation great and that many establishments would go out 
of business if they were required to integrate the race. I am pre- 
‘pared to pie you one specific example in Mississippi. 

Mrs. Marjorie Staley of Winona, Miss., has operated a restaurant 
as a Continental Trailways Bus Terminal for quite a while. Ap- 
parently, she’ was making good.’ She had a good business, but she 
was told to either integrate or close the business. She chose to close 
her business rather than integrate. As a matter of fact, when you 
investigate this case you will find that she attempted to in te for 
aboitt a week or two, and the white customers quit coming to her place 
of business and the Negroes also quit coming to her place of business. 

_And sosliehad toclose. Neithor wanted to come. 

_ It is my understanding that Trailways officinls had been directed by 
‘the Justice Department to warn her to either close or integrate. She 
‘has approximately $20,000 of equipment in the restaurant. She had 

seven or eight pels pmnple —three whites and three or four, or 

irobably five, Negroes. She had a payroll of $2,000 per month. Now 
er business is closed, seven or eight Deople, Negroes and whites, are 
put oa employment, and she has 400, worth of equipment on her 
an | 


. Prior to the time she closed this business, which was about 2 or 3, or 
maybe 4, weeks ago, she served both white and colored in separate 
compartments—one for the whites and one for the Negroes. Ap- 
parently, everyone was happy the way it was being operated. Every- 
ee yer pleased—customers as well as employees, and the owner, 
‘Birs. Staley. 

_ This is one example that neither Congress nor the courts can change 
attitudes, nor can you change customs. And that not only applies 
_in Winona, Miss:, gentlemen; please remomber, gentlemen, it applies 
in’ New York, it applies in many, many other States, and I thir in 
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every State in this great Nation of ours. You can’t change attitudes 
and you can’t change customs by the passage of laws. 

Mrs. Staley is a widow and earned her livelihood operating her 
restaurant. 

There is a Communist nation just 90 miles from our shores and yet, 
with this and aj! the other prevlens we face.as a nation, the whole at- 
tention of the Congress and our Nation at this critical era in history 
is diverted to this tragic and misnamed civil rights legislation. Per- 
haps this is all a part of a great conspiracy to divert our attention to 
this domestic issue so that we may neglect other and far more impor- 
tant matters. 

Gentlemen, I have done some research on this matter. I have done 
anit < bit of legal research on the constitutionality of this proposed 

ation. a - 

ion 8 of Senate bill 1782 provides that all persons shall be'en- 
titled, without discrimination or segregation on account of race, color, 
religion, or national origin, to the full and equal enjoyment of the 
goods, services, facilities, privileges, advantages, and accommodations 
of hotels, motels and numerous other private business enterprises. 
j Section 2(h) provides that alleged existing discriminatory prac- 

ices: ar | | 


¢ * * take on the character of action by the States and therefore fall within 
the ambit of the equal protection of the 14th amendment to the Conatitution of 
the United States. ; 

Section 2(i) takes the position that Congress has the right to enact 
this propesed legislation in order to remove alleged burdens on and 
obstructions to commerce under thé commerce clause of the Constitu- 
tion of the United States. — | bee ig 

Gentlemen, from my investigation, I have reached the conclusion 
that Congress does not have the power to enact this legislation under 
the 14th amendment to the Constitution of the United States. 

Tho businesses sought to be controlled are purely private in charac- 
ter and as such fall within tho ambit of what is commonly known as 
“free enterprise.” Every loyal conservative American has a deep and 
abiding faith in our free enterprise system. It is one of. the things, 

tlemen, that has made our Nation great. He also stands ever vigi- 
Tant to protect the citizen’s right to’ own, control, and operate his 
private business ag he ess fit. ‘The right to do business or to deoline 
to do business with any individual is an inseparable part of said citi- 
zen’s right to operate and control his privately owneil business. If 
this right is destroyed by the Federal Government, tiie citizen has 
‘beon deprived of one of his inalienable rights just as surely.as though 
‘the Federal Government hrd confisca is physical personal 


eT @ 14th amendment to the Constitution of the United States 
‘provides: 3 cn 

No State— we 
-and I want to call your attention especially to the words “no State” — 


No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of: law; nor deny to 
sahy person within ite jurisdiction the equal protection of the laws. 


. i + 
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"Tt bhould be noted that the Tath tunendinient is a prohibition against 
State 2ction, It is‘vot.@ prohibition against the action of one citizen 
against another. “Each individiial has a legal right to discriminate 
against another individual if he so desires. Any control over such 
individual ‘gction by the opération of a private business lies wholly 
within the power of the State legislatures under the 10th amendment 
to the Constitution of the United States. Some States, of course, have 
-passed legislation similar to this; some have not. Each State has the 
Tight to make its own decision, to make its own laws. 

Mississippi has taken no action on this question. In our State the 
‘Parnes of each business is free to make his own decision as to whom 
shewillserve, | war ea | 

Eighty years ago in United States v. Niohols, entitled the Ctvil 
Rights cases, 100 US. 3, 8 S. Ct. 18, 27 L, Ed, 885, the Supreme Court 
of the United States h ld sections i and 2 of the Civil Rights Act of 
mt ff unconstitutional, Said acts provided that all persons in the 
Uni ed States were entitled to the full and equal enjoyment of accom- 
modations, advantages, facilities, and privi of. inns and places 
of amusement, In holding that Congress had no right to such 
a law under the 14th amendment, the Court said—I_ am quoting from 
109 U.S, page 8, 27 Law Edition, page 885. The Court said: 

: Jt da: State action of a particular character that {s problbited. Individual In- 
vasion of individual rights is not the subject matter of the amendment. . 
in¢In pointing out the reasons Congress had no such power and why 
isuch attempted legislation on the part of Congress was repugnant to 
the 10th amendment, the Supreme Court said: : 

And 80 in the present case, until some State law has been pdssed or sone 
‘State’action through ite officers or agents has been taken, advereg to the rights 
of citizens sought to be protected by the 14th amendment, no legislation of the 
United States poder sald amendment, nor any proceéding under such lvgislation, 
can be calléd into activity; for the prohibitions of the amendment are against 
State laws and acts under Stateauthority, = 
SF PM OG SB es eee ee Sas ah oe Bea)? ce * 
''§udi legtelation cannot properly cover the whole domain of rights appertain- 
-{ng' to‘life,’ liberty, and property, defining them-and providing for their vindi- 
cation, :That would be to establlah a code of municipal law regulative of all 
- private Tights between man and man in society. It would be to make Congress 
take the place of thd State legislatures and to supersede them. 

‘+ Gentlemen, I have a letter in my file‘from the president of the Bar 
Association’ of Florida, in- which he.said he and many other lawyers 
-in. the State. of Florida are becoming very.much concerned about the 
whittling away of the rights of the States. He said; 
i+ Governor, if. it continues, if we continue to whittle away the rights of the 
ee the States will soon be mere provinces, like they are in some other coun- 
AEE, .t i : Be git ; . 
And he is very much concerned about it, along with millions of other 
ericans. ; 
_ sT will resunte quoting: 
It ig absurd to affirm that, because the rights of life, Wberty, and property, 
which Includeall civil rights that men have, are, by the amendment sought to 
“be protected ‘against invasion on the part of. the State without due process of 
‘law, Sonetoas a7) therefore, provide due process of law for their vindivation 
in every case; and that, because the denial by a State to any persons, of the 
equal protection of the laws, is prohibited by the amendment, therefore Con- 
grees may establish laws for their equal protection. In fine, the legislation 
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which Congress fg authorized to adopt in this behalf is not general legislation 
upon the rights of the citizen, but corrective legislation; that is, as may be nec- 
essary and proper for counteracting such laws as the States may adopt or enforce, 
and which, by the amendment, they are prohibited from making or enforcing, or 
such acts and proceedings as the States may commit or take, and which, by the 
amendment, they are prohibited from committing or taking. 

tI e 9 6 e 6 9 


An Inspection of the law shows that it makes no reference whatever to any 
supposed or apprehended violation of the 14th amendment on the part of the 
States. It Is not predicated on any such view. It proceeds ex directo to declare 
that certain acta committed by individuals shall be deemed offenses, and shalt 
be prosecuted and punished by proceedings in the courts of the United States. 

» @ s : .« 6 oe : e ® 

In other words, it steps into the domain of local Jurisprudence, and lays down 
rules for the conduct of Individuals in society toward each other, and imposes 
sauctions for the enforcement of those rules, without referring in any manner 
to any supposed action of the State or its authorities. Pa. 

If this legislation !3 appropriate for enforcing the prohibittons of the amend- 
nent, it is difficult: to ses where it 1s to stop. Why may not Congress with equal 
show of authority enact a code of laws for the enforcement and vindication of 
all rights of Ife, liberty, and property? If it 1s supposable that the States may 
deprive persons of life, liberty, and property without due process of law, and 
the amendment itself does suppose this, why sbould not Congress proceed At 
once to prescribe due process of law for the protection of every one of these 
fundamental rights, in every possible case, 4s well as to prescribe equal privl- 
leges in Inns, public conveyances, and theaters? The truth is that the implication 
of a power to legislate in this manner is based upon the assumption that if the 


' States are forbidden to legislate or act In a particular way on a perticular sub- 


~ denial by theaters of their accommodation to colo 


ject, and power !s conferred upon Congress to enforce the prohibition, this gives 
Congress power to legislate generally upon that subject, and not merely power 
to provide modes of redress against such State legislation or actlon, The as- 
sumption fs certainly unsound. It is repugnant:to the 10th amendment of the 
Constitution,.which declares that powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively or to the people. , 


wba Ci ta, Vy ote 

That is the end of the quote. The Civil, Rights Cases arose out of 
the denial by a hotel of its accommodations to pero et color and the 
persons. In 

1959, you recall,-na Howard Johnson Restaurant denied: service to 
Charles E. Williams, a colored attorney for the Internal Revenue Serv, 
ice. He brought suit claiming that such action violated the Civil 
Rights Act..of 1875 and -the commerce clause of the. Federal Con- 
stitution. In this same case, Williams vy. Howard Johnson Restau- 
rants, U.S.C,A.- 4th, 268 F. 2d 845, the court reaflirmed the doctrine 
of the Civil Rights Cases, and said: sty et alee © 
Sections 1 and 2 of the Civil Rights Act of 1875, upon which. the platutiff's 
position ig based In part, provided tbat all persons in the United States should 
be entitled to the full and equal enjoyment of accommodations, advantsces, fa- 
cilities, and privileges of Inns, public conveyances, and places of aimu.cement, 
and that any person who should violate this provision by denying to any citizen 
tho full enjoyment of any of the enumerated accommodations, facilitles, or 
privileges should for every such offense forfeit and pay the sum of. $500 to the 
person aggrieved. The Supremo Court of the United States, however, held.in 
Cirth Rights Cases, 100 U.S. 3, 8 8. Ct. 18, 27 L. Ed. 83, that these sectlons— 


Which I have just rend— 


of the act were unconstitutional and were not authorized by either the 18th or 
14th amendments of the Constitution. The Court polnted out that the 14th 
amendment was prohibitory upon the States only, so as to invalidate all State 
statutes which abridge the privileges or. immunities of citizens of the United 


_ Btates or deprive them of life, liberty or property without ‘due process of lavy, 


ree 
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or deny to any person the equal protection of the laws; but that the amendment 
did not invest Congress with power to legislate upon the actions of individuals, 
which are within the domain of State legislation. 


From a legal point of view, it is perfectly clear.that Congress does 
not have the power to control the activities or to direct the activities 
of private business owners under the 14th amendment. 

ngress does not have the power to enact this legislation under the 
commerce clause of the Constitution of the United States. 

I understand that some are considering the 14th amendment. Some 
are considering basing it on the commerce clause. Some are consider- 
ing basing it on both the 14th amendment and on the commerce clause. 

rticle I, section VIII, clause 3, provides: 

The Congress shall have Power * * * 

To regulate Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes. * * ¢ 

No one can reasonably contend that the operation of a hotel, restau- 
rant or drugstore in the State of Mississippi or any other State con- 
stitutes commerce among the several States. The Supreme Court of 
the United States clearly and unmistakably did not think so in the 
Civil Rights Cases, because it said. 


Has Congress constitutional power to make such a law? 
It asks that question. 


Of course, no one will contend that the power to pass it was contained in the 
Constitution before the adoption of the last three amendments. 

The last three amendments referred to were the 18th, 14th and 15th. 
The commerce clause was a part of the Constitution from its incep- 
tion. The oe Court, therefore, said that no one would even 
contend that Con had the power to pass such laws prior to the 
adoption of the 18th amendment. 

Of course, the right to control commerce among the States includes 
the right to control interstate transportation, and Congress has done 
so in this field by title 28 U.S.C.A.,, section 3( 1), which forbids a car- 
rier to subject any person to undue or unreasonable prejudice or dis- 
advantage in any respect. The right of the Con to deny dis- 
crimination incident to interstate commerce has been upheld in a 
number of cases. (Mitchell v. United States, 318 U.S, 80, 61 S. Ct. 
878, 85 L. Ed. 1201; Henderson v. United States, 889 U.S, 816, 70 S. 
Ct. 848, 94 L.. Ed. 1802.) In like manner, the Supreme Court has also 
held that certain State action constituted an unlawful burden on in- 
terstate commerce in this fleld. (Aforgan v. Virginia, 328 U.S. 378, 
66 S. Ct. 1050, 90 L, Kd. 1317.) 

In the Civit Rights Cases, the Supreme Court recognized the power 
of Congress to regulate public conveyances passing from one State to 
another, and said: 

And whether Congress, in the exercise of its power to regulate commerce 
amongst the several States, might or might not pass a law regulating rights in 
public conveyances passing from one State to another, is also a question which 
ee now before us, ag the sections in question are not conceived in any such 
v . ; 

It is clear, therefore, that the Supreme Court was not unmindful 
in the least of the power of Congress under the commerce clause when 
it decided the Civil Rights Cases and when it held that no one would 
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even contend—it uses those words, “that no one would contend”— 
that Congress had the right to pass this type of legislation under the 
commerce clause or prior to the adoption of the 18th, 14th, and 15th 
amendments. 

Who would seriously contend that the operation of a restaurant on 
Capitol Street in Jackson, Miss., or any other street in any other State 
of this great Nation, could be classified as commerce among the several 
States? If such action constitutes commerce among the States simply 
because some of the products handled were manufactured outside the 
State of Mississippi, every act of every citizen in ae could be 
controlled by Congress on the same identical basis. e Constitution 
should not be stretched—I will admit it has been stretched entirely too 
much thus far. The States have witnessed the whittling away of the 
i of the States for many, many years in several particulars, and 
it has really and truly assumed a lot of power, gentlemen, that it did 
not have a right to assume under the Constitution of the United 
States, and particularly under the 10th amendment to the Constitu- 
tion of the United States. 

So I say to you gentlemen, it should not be stretched entirely out 
of shape in an effort to reach what is believed by some to be an evil, 
re conneeso of which is a matter for each State to make its own 

ecision. : 

Gentlemen, I believe in the States controlling and directing their 
own activities. I wouldn’t dare prolec my ignorance in telling the 

ple of the State of Ohio what the peop’ there ought to do, because 
don’t know what their problems are, I am not familiar with their 
roblems. They know more about their problems than the people of 


affairs, when the laws of Government become mysterious and remote, 
I might say remote, when the Government becomes remote to the peo- 
ple of any State; gentlemen, the people lose interest. 

And the people are deprived of their most precious freedom—the 
right to control and operate their own internal affairs. 

en the States lose their rights to control and operate their motels, 

restaurants, and other places of business, they have lost their most 
precious freedom. The people have lost their most precious right, 
their most precious freedom. 

This issue, gentlemen, was raised in Williams v. Howard Johnson 
Restaurant, supra—that is, the attempt to take away the rights of the 
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States—and was held not to fall within the commerce clause of the 
Constitution.. The Court said in that particular case: 


The plaintiff makes the additional contention based on the allegations that 
the defendant restaurant is engaged In interstate commerce because it Is located 
beside an interstate highway and serves interstate travelers. He suggests that 
a Federal policy has been developed in numerous decislons which requires the 
elimination of ‘racial restrictions on transportation in interstate commerce and 
thie admission of Negroes to railroad cars, sleeping cars, and dining cars without 
discrimination as to color; and he argues that the commerce clause of the Con- 
stitution (art. I, sec. 8, clause 3), which empowers Congress to regulate com- 
merce among the States, is self.executing so that even without a prohibitory 
pata no person engaged in interstate commerce may place undue restrictions 
upon ‘ - : : : : : - 7 ae 
‘The cases upon which the plaintiff relles in each Instance discloses discrim- 
inatory actiou against pergons of the colored race by carriers engaged in the 
transportation of passengers in Interstate commerce. 

In every instance the conduct condemned was that of an organization directly 
éngaged in interstate cémnierce and the line of authority would be persuasive 
in the determination of the:present controversy if it could be said that the 
defendant restaurant Was so engaged. We think, however, that the cases cited 
are not applicable because we do not find— : 


. May Istress that— 


we do riét find that'a restaurant fs engaged in interstate commerce merely because 
in the course of its business of furnishing accommodatons to the general public 
it serves persons who are traveling from State to State. 


‘Gentlemen, if that isn’t clear as crystal, that a restaurant cannot 
under any circumstances be considered to come under the commerce 
clause: | 
As an instrument of local commerce, the restaurant is not subject to the 


constitutional and statutory provisions discused above and, thus, {s at liberty 
to deal with such persons 44 it may seleci. 

Gentlemen, that is the U.S. Supreme Court speaking. It is clear 
anditisunmistakable.. ee 

Neither the fact that some customers ofan establishment may be 
traveling in interstate commerce nor the fact that some of the goods 
sold may haye been purchased!’from outside the State constitutes com- 
merce subject to control by Congress. In Elizabeth Hospital, Inc., v. 
Richardson, U.SC.A. 8th, 269 F. 2d 167, the Court held that the treat- 
ment of some patients who were traveling in interstate commerce did 
not destroy the purely local character of the services furnished by the 


hospital, and said: : 

The fact that some of plaintiff’s patlents might travel in Interstate commerce 
does not-alter the local character of plaintiff’s hospital. If the converse were 
true, every country store that obtains its goods from or serves customers residing 
outside the State would be selling in interstate commerce. Uniformly, the courts 
have held.to the contrary. (4.L.A. Sokeoter Poutiry Corp. v. United States, 1985, 
205 _U.8. 495, 55 8. Ct. 837,.78 L. Ed. 1670; Lawson v. Woodmere, 4 Cir., 1954, 217 
F. 24 148, 150; Jewel Tea Co. v, Willdama, 10 Cir., 1041, 118 F. 2d 202, 207; 
Tipson v. Socony-Vacuum Oorp., 1 Cir., 1937, 87 F. 2d 205, 265, 267, certlorari 
granted 800 U.8.: 651, 57 8, Ct. 612, 81 L. Ed. 862 certiorari dismissed, 301 U.S. 
711, 57 S. Ct. 788, 81 L, Ed. 1864.) 


Congress is now asked to control the operation of country stores 
and hotels on the theory that their operation constitutes commerce 
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among the several States. The statement. of the proposition, gentle- 
men, to my uae ey of thinking, is absolutely so ridiculous. that, 
it need not be further refuted. ‘ i ee eee 

It is my understanding that the Attorney General of the United 
States has suggested to this committee that it disregard the decision 
of the Supreme Court of the United States in the CéviZ dk tnod Cases. 
I have always been under the pepresion that it was the duty of the 
Attorney General of the United States to advise congressional com- 
mittees as to the present status of the Jaw, the law as it exists today, 
the law as it exists when bills are introduced and when they are being 
considered by committees. I do not. believe he‘has the authority to 
recommend to you that you exercise, on behalf of the Federal Gov- 
ernment, power which the Supreme Court has specifically and un- 
questionably held tobe unconstitutional. yee, Pha hk de 

Tn conclusion, I would like to ask certain Members of the Congress 
two questions: | ae an 

(1) How long do you plan to bow to the unreasonable and uncon- 
stitutional demands of selfish minorities in your State? - 

(2) When do you expect to begin to represent the great majority 
of yous own people? fa kt 

nother question naturally follows—how far do you think the great 
white majority of this Nation will stand to be pushed?. Lee 3 

Gentlemen, they have been pushed just as far.as they. are going to 
take it. The average American citizen, I have them coming by:m 
office from every State in this Nation by the hundreds every day. - 
have over 150 letters and telegrams in my office today from all over this 
great Nation on questionssimilar to this. A oe ae 

The people of this Nation are disturbed. The people of this Nation 
are shocked. The people of this Nation, gentlemen, are absolutely 
disappointed. et See 

Another thing; I have received many telephone calls from citizens 
in evory State of this Nation. From California I have received many, 
many hundreds of cells:: I have received many calls in the last few 
days. And I say to you seriously that our fine citizens have:stood 
just about as much of this minority insanity as they can take. ‘They 
are not going to take much more of that kind of punishment, gentle- 
men, ' 2 ze 

Gentlemen, you are just about to hear from the great, silent, sub- 
stantially white majority of the: people back home. You probably 
are hearing from them daily, day a pera y. oO ae i 

_ When John Doe and Ole Joe Q. Doakes on Main Street in every 
city, town, village, and crossroad in your State finds out exactly what 
_ is really in_ this legislation—just what the present U.S. Attorney 
General and the Negro minoritizs want today—turmoil will really 
break loose inthis Nation. s : 

It will break loose, gentlemen, not only in the South, but in all 
sections of this Nation. This is not a question of the Southern States 
by any means. It is a national question. It is a question for the 
American people, that they are all interested in. 
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It is not just the State of proces a Alabama, or Florida, or 
Georgia, or other Southern States. is a national problem, and 
the people all over the State, this Nation, are vitally interested in 
preserving the great traditions that our forefathers so graciously 

anded down to us—a finely balanced Government, - 

Gentlemen, if you think 500,000 Negroes marching on Washington 
is something, you pass this legislation, and you'll find out what 100 
ete angry white Americans will do. It will bring them to 

as n. 

Please think ary on these matters, gentlemen. I have no selfish 
motives on earth in this matter. I am vitally interested in this great 
form of government of ours which I think is the greatest form of 
government that has ever been promulgated for the ycopie’s benefit. 

I am grateful to our forefathers for providing this great Govern- 
ment. But please think deeply on these matters. Think seriously 
as to how much the white man will take in having his rights Sa i 
away with new eeon such as this and by each decision of the 
Federal courts. Are there no rights of the individual sacred today 
in this country? 

Equality in a social sense is attainable as in total cf Justice 
Brandeis, who was & t justice of the U.S. Supreme Cou said, 
and I quote, “One of the inalienable rights of men is to be let alone.’ 
And you know so many times the government that serves best is the 
government that-serves least. This certainly applies to the hard- 
working, small businessman. - | 

Why should not the individual, who has worked to produce his own 
business, who has worked to build his own littla mote , have the right 
for his restaurant or any other place of business, why should he not 

- have the right to decide whom he will serve, why should he not have 
the right to decide with whom he will associate, and whom he will 
perform on his premises? - 

What we are about to paverance in our Nation today is tyranny of 
the mob. The intent of this legislation is to steal away the funda- 
inental rights of man toward man and manage his own private prop- 
se he pleases. It is to take away the right to manage and control 
and direct his own property as he sees fit. 

The President and Attorney General are sowing the seeds of hate 
and violence. The Nation could reap.a bloody harvest, which we 
certainly do not want. We want peace. We want to avoid blcod- 
shed. We want to avoid turmoil. We want to avoid strife in every 
way that we possibly can. We want to keep good relations with the 
Negro race throughout the Nation, with others throughout the Nation. 

Gentlemen, the Nation could reap a great bloody harvest if ‘his 
bill should pass. Gentlemen, if you pass this civil rights legislation, 
you are passing it under the threat of mob action and violence on the 
part: of. groups and under yarious types of intimidation from the 
executive branch.of this Government. This legislation must be de- 
feated if this Nation is to survive as a constitutional republic of sov- 
ereign States. 
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Gentlemen, if we are going to have a strong National Government, 
we must have stro: State vernments. This legislation must be 
defeated, gentlemen, use It will help contribute to a more central- 
ized government, and everywhere they have had centralization of 
government where it has gotten too centralized, those nations have 
weakened, they have crumbled, they have fallen. . 

Gentlemens the decisions is yours. May God have mercy on your 
souls, ee 

Thank you. ; 

Senator Monroney (presiding) . Thank you, Governor, for appear- 
ing here with your statement.' I have appreciated the research that you 
have done, particularly on the interstate commerce matter, and our 
rights under that to pass Federal laws affecting what has heretofore 
been considered strictly local business. pe Pres 

I do find it very difficult, however, to sit heré and not question very 
strongly your statement in the next to the last pa ph, “The Presi- 
dent and Attorney General are sowing the seeds of hate and violence,” 
and also that the Attorney General and the President have been en- 
couraging demonstrations, freedom riders, picketing, and actual viola- 
tion of local laws, See 

My information, and that which we received-here, is that the Presi- 
dent and Attorney General have tried to discourage these matters, 
aside from the Executive duties which compel any President to enforce 
the laws of the land, as the Supreme Court has interpreted them, 
whether you or I or others might agree ornot. . | oe 

I wonder if you have any evidence, other than the statement made 
in your text here, of sowing seeds of hate and violence, and the en- 
couragement of demonstrations, to back up this charge that you could 
inform the committee about. a gt 

Governor Barnert. Yes, sir, Senator Monroney. I have specifi- 
cally in mind, if your Honor please, the speech that the President of 
the United States made recently in which he said, in substance, that 
the Negro js not being treated fairly, is not potting his just views, or 
words to that effect, and what else can he do except to resort to the 
streets. Those are similar words that the President of the United 
States made, and since that time, I think we have had a lot more dem- 
onstrations, en 

Senator Monroney. I can see no eer pelauon of that language 
that would encourage it. It recognizes the fact that Negroes have 
the constitutional right to demonstrate against what they consider to 

"be the slowness of obtaining their rights. . 

But, I do feel that unless there is greater proof than that of the 
charge that the President and the Attorney General took part in en- 
couraging these demonstrations, I, as one member of the committee, 
would disagree strongly with that part of your statement. 

Also, I would be inclined to disagree with that part of your state- 
ment in the first pe vee you stated, “I am convince that this 
is part of the world Communist conspiracy to divide and -onquer our 
country from within.” . : 
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- Obviously; demonstrations of any. kind in.a democracy tend to 
upset the: equilibrium of relationships... But I do not feel that any- 
thing has thus far been shown that these demonstrations are a part 
of a Communist conspiracy or.a world ae to cause America to be 
-weakened:: Rather, I think ithey are indigenous to the people who 
are seeking more rights under what they suppose to be, and I believe 
are correct in assuming, the Civil War amendments that granted them 
certain privileges, especially in voting rights and other matters of 
that kind. : a 

_ L wonder if-you have anything to add to your statement that would 
indicate that these demonstrations are a part of a Communist con- 
Spiracy, or whether they are merely outbreaks of native American 
citizens who are using the streets to protest denial of rights that they 
believe they ars entitled to. . 

_Governor Barnett. Yes, sir. me , 

‘Senator, I specifically have in mind-one thing. You recall that 
Martin Luther King has been a leader in the marches, the demonstra- 
tions of the agitators, particularly in the South, and probably some | 
in the East. I have a: photograph here that was printed by the 
corns ‘Commission on Education, and I have confidence in those 
people,-the ‘Commission of Georgia on Education. In this picture — 
' there is Martin Luther King at a Communist training school. And 
this picture was made of Martin Luther King, of the Montgomery 

gebha and the Birmingham riots, backed by certain people. 
- Second, Abner W. Berry, of the Central Committee of the Com- 
munist Party, is in this same piccure, and I think you will recognize 
his picture when you see it, with Martin Luther King sitting on the 
front row; ‘Aubrey Williams, president of. the Southern Conference 


Education Fund, a part of this picture, with Martin Luther King, 
the Southern ‘Conference Education Fund, of which Aubrey Wil- 
liams is president, the transmission belt in the South for the Com- 
munist Party. Myles Horton, director of Highlander Folk School 
for Communist Training at Monteagle, Tenn., is in this picture, 
along with Rev. Martin Luther King, and Berry and Aubrey Williams 
and others. — = bb od 

And the Commission on Education of the State of Georgia called 
these the “four horsemen” of racial agitation have brought tension, 
disturbance, strife, and violence in their advancement of the Com- 
munist doctrine of “racial nationalism.” 

May I offer this for the record, Senator? 

Senator Monroney. That will be accepted. 

- (The document follows :) 
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Martin LUTHER KING aT CoMMUNI8T TRAINING SOHOOL 


Pictured (foreground) : 
(1) Martin Luther King of the Montgomery boycott and the Birmingham 
__ Flots, backed up by the Kennedrs, 
3} Abner W. Berry of the Céntral Committee of the Communist Party, 
8) Aubrey Williams, president of the. Southern Conference Education 
Fund; Inc., the transmission belt in the South for the Communist 


Party, 
(4) Myles Horton, director of Highlander Folk School for Communist 


Training, Monteagle, Tenn. — 
These “four horsemen” of racial agitation have brought tension, disturbance, 
strife, and violence in their advancement of the Communist doctrine of “raclal 


nationalism.” 
: * —Reprint from Georgia Commission on Education. 


Governor Barnett. It is my idea that the very thing, the identical 
things that Martin Luther King, Berry, Horton, and others I have 
mentioned, they are prying that is the very idea of the Communist 
Party, to create turmoil, to create strife, to bring about hatred, to bring 
brother against brother, to bring race against race, and finally, split 
the people, divide and conquer. : ; 

Sir, I beliave that deep down in my heart that that is exactly what 
they aredoing. Some of them may be ignorant of it, but that is what is 
happening, sir. yo : = Pa 

enator Monroney. Would you identify the publication of which 
thatisapart? = = | - . 

Govertior Barnett. I would be happy to do that. 

Senator Monroney. Identify the publication. 

Epyergos BARSErEe Georgia Commission on Education. That is a 
re as = ot oaks i As sp Sess -a 
éndtor Monrongy. A part of the official government of Georgiat 

Governor Barnert. Yes, sir, it is. a 2 _ 

Senator Monroney. It is a branch of the State government! 

_ Governor Barnett. Yes, sir, it is. That is my understanding. . 

Senator Monroney. Have you ever inquired of J. Edgar Hoover 
or the FBI or the House Un-American Activities Committee as to the 
records of any of these men who have appeared in these demonstra- 
tions to verify whether or not they have a long history of Communist 
affiliation or association with ‘Communist-controlled groups? — 

Governor Barnett. I have no evidence from J. Edgar Hoover on 
that, Senator, but I would like for the — | 

‘Senator Monroney. He is the foremost authority on this, 

Governor Barnett. I would like for the committee, if I am not 
out of order, to write him and ask him if it isn’t the tactics of the 
Communist Party and create turmoil among the races, and to stir 
up hatred and turmoil and to divide and conquer. -. Bg ash deed 
_ L-belfeve he will unquestionably say that that is the purpose, that 
is what the Communists are teaching. — "- . a 

Senator Monroney. No one is denying that. : I have seen it around. 
the world. - But. what I am:trying to find out is whether these indi- 
vidual démonstrations ‘aré. Communist led, Communist planned, or 
whother they are merely the American citizens of color who are pro- 
testing for rights which they feel the Constitution guarantees to 
them. I think this is the difference. Certainly the Communists from 
any viewpoint, no matter wise prot by this disorder. But I feel, 
and I think it has been repeatedly brought out by witnesses before 

this committee, that the colored peoples who are demonstrating in these 
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cases are demonstrating because of their own feeling that they have 
been denied certain American rights which they seek, And-it is not 
a Communist operation, although any demonstration may help in a 
way the Communist cause.’ Demonstrations of any type help Coi- 
munist causes, whether it is by one group of citizens or by another. 
I don’t believe the members of this committee feel that there is any 
Communist conspiracy involved in the present demonstrations that 
have been going on in the United States.. oo * 7 
Governor Barnett. Yes, sir. ore ‘ 
Senator. THurswonp. Mr. Chairman, I would: disagree with your 
statement there. I personally do feel that there is some Commu- 
nist conspiracy behind the movements going on in this country. 
Senator Monroney. The committee will be glid to have any wit- 
nesses. Wo would like witnesses, I think, from the FBI, and we would 
like witnesses that you would care to present.. But I do fesl that we 
would be doing ourselves and the Nation a gieat disservice by try- 
ing to brush off or sweep this problem under tne rug by saying that 
the protests, the disturbances, and demonstraticus are a part of some 
conspiracy overseas and that there is no deep-seated, purely American 
feeling that is involved in their creation: ai. Dd eae ae. 
Senator Toursonp. Mr. Chairman, I would not say that there is 
not a deep feeling on the part of a great many people in these demon- 
strations. I feel there is. And I feel that a great many of these’ peo- 
ple who are demonstrating aré sincere in their. actions during’ these 
parades, and 80 forth.’ But I still say that these parades, itt my judg- 
ment, are inspired by thé Communists, and I think it is part’o the in- 
ternational conspiracyofcommunism. © 
Senator Monroney. ‘Does the Senator havé some witnesses hé would 
like to suggest, k ayond those he has already called? oo: 
Senator THurmonp. Wé expect to call some‘ witnesses on various 
subjects. I don’t: know whether I will call any on this. ‘I have reason 
for what I . "aged Ph 
Governor Barnetr. Senator, if I am not out of order—— — 
Senator Monroney. Notatalh 9-0 
Governor Barnerr. May I request this honorabls committed to‘ask 
Edgar Hoover if’the people in this Da rieouler: pleture are Conimu- 


vob Y 


nists; if any of them—Martin Luther King is on thé front row, along 
with Berry, and others, and Le em ‘any of them are Commu- 
nists, and if so, what were they doing at Montéaglie, Térin. I would 

like so much to have an answer from him, 8 
Senator Monroney. This committed would like to; hear’ from’ J. 
Edgar Hoover ‘on this arid on thi’ lifetime record 6f Martin Luthor 
King or anybody else who is charged. with being'a Comimunist, This 
is very important to the committee, and we would like to have the full 
‘basis of evidence arid not oné picturé a& a basis to make our final de- 
terniitiation... fe I ee as 
(The following letter was subsequently received’ for the record!) 

a " Orrica oF THE Arroanry, Qeneait, 


i< ne Washington, D 
Hon. WARREN G. MacNuson, °* aa aie ge aS 
' U8. Benate, eo. 


oa ed 


ace’ 


‘Washington, D.C. - et a? fe - Re a > ety bass tee f yt x A Sn 
Déas Senatog: This is in response fo your inquiry of the Federal Bureay of 
, t hat t! 8 


Investigation concerning the charges made at the hearthgy'd4’S, 1782 


376 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


‘racial problems in this country, particularly in tho South, were created or &re 
belng exploited by the Communist Party. 

Based on all available information from the FBI and other sources, we have 
no evidence that any of the top leaders of the major civil rights groups are 
Communists, or Communist controlled. This is true as to Dr. Martin Luther 
King, Jr., about whom particular accusations were made, os well as other 
leaders, 

It is patural aud Inevitable that Communists have made efforts to Infillrate 
tho civil rights groups and to exploit the current racial situation. In vlew of the 
real Injustices that exist and tho resentment against them, these efforts have 
been remarkably unsuccessful. 

I hope that this provides the Information you were secking. 


Sincerely, 
Ronert EF. KeENNeEpY, 
Attorney General. 


Governor Barnerr. Senator, may Tsay this. Very few Mississippi 
Negroes have demonstrated. They bring them in by the truckloads 
from othor sections. They bring them in from New York, We don’t 
know who thoy are. ' 

The Negroes in Mississippi actually refuse to associate with them. 
But there are a few; they pick up a fow. They picked up some in 
Greenwood, Miss., recently, and they talked to them for 2 or 3 days, 
and then they get them in a frenzy. They pass the pate and they 
aot te aed and then they are gone, leaving turmoil and strife in 
their path. 

_ I think when we look into the situation carefully and find out that 
0 large number of these very people who are demonstrating are some 
who are actually Communists. ; 

I have records, gentlemen, I would be glad to send you, of the any 
convictions against people who have been brought to Greenwood, 
Miss., and who have testified. I mean who have demonstrated in tho 
streets of Greenwood. Several—I will write you if that is suitable, 
and give you the backgrounds of some who have demonstrated. You 
will seo the type and the character of people who are the agitators 
coming to our State. 

Our Negroes in Mississippi don’t pay much attention to them. 
They didn’t pay much attention to the “freedom riders.” 

Senator Monroney. We would be happy to receive any information 
you might give us. 

_ Governor Barnett. Yes, sir. 

Senator Monronry. Senator Cotton, the ranking minority member. 

Senator Corron. Governor, I join in bidding you welcome to this 
committee, It is always a privile to have a Governor of a great 
State appear before us, and the welcome would be yours anyway, but 
e is doubly so when you appear with our esteemed colleague, John 

tennis. 

There are two or three questions I must ask you, however, One 
point I would liko cleared up, because I am a little confused by the 
evidence before our committee. 

Oné page 7 of your statement you say that— . 
control over Individual action by operators of private business Htes within the 


power of the State legislatures. Some States have passed legislation on the 
subject, some have not. 


And then you goon to say, and I quote, in tho middle of page 7: 


- Mississippt has taken no actlon on this question. In onr State the owner of 
each business {s free to make his own decision as to whom he will serve. 


{ 
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In the memorandum on a State by State review of State law sub- 
mitted to this conimittec by the Attorney General of the United States 
appears this notation: 


Mississippi: Statute 4005, sectlon 8, compliance with the principles of segrega- 
tlon of the races. 


And then, in parentheses, by explanation: 


(Publie offictals required to prohibit integration of the white and Negro racca 
in public facilites or accommodations. ) 


I tind myself confused, Is there a statute in Mississippi that re- 
quires pote oflicials to prohibit and prevent integration of white and 
colored in public facilities and accommodations? 

Governor Barnerr. Senitor, not pertaining to private ounce 
The laws of our State with reference to private ownership, motels, 
hotels, restaurants, the subject matter here that we are considering, 
there is no prohibitory law in Mississippi against an individual ex- 
cluding certain people from restaurants, motels, hotels, or other places 
of accommodation. It is entirely up to the owner of that particular 
business as to whether or not he, the owner, wishes to accommodate 
certain people. : 

Statute 2016.5: under the subject. of business customers, patrons, or 
clionts—theo right to choose—penalty for violation: 

1, Every person, firm, or corporation engaged In any public business, trade, or 
profession of uny kind whatsoever In the State of Missiaslppl, Incluuing but not 
restricted to, hotela, motels, tourlst courts, lodging houses, restaurants, dining 
ryom or tunch counters, barbershops, beauly parlors, theaters, moving picture 
shows, or other places of entertainment and anusement, including pubdlle parks 
and swimming pools, stores of any kind whereIn merchandise Js offered for sate, 
ts hereby anthorized and empowered to choose or select the person or persons he 
or it desires to do business with, and is further authorized and empowered to 
refuse to sel} to, walt na ee or serve any persou that the owner, manager, or em- 
ployeo of such public place of business does not desire to sell to, wast upon, or 
serve: Provided, however, Tho provisions of this sectlon shall not appty to cor- 
porations or aasoclationg engaged In the business of selling electricity, natural 
gaa, or water to the general public, or furnishing telephono service to the public, 

Muay I introduce this, Senator? ; 

Senator Monroney. That will be received in tho record. 

(The remainder of thestatement follows:) . 

2. Any public place of business may, if it so desires, display a sign posted fn 
sald place of business serving notice upon the general public that “the manage- 
ment reserves the right to refuse to sell to, walt upon or serve any person,” how: 
ever, the display of such a sign shall not be a prerequisite to exercising the au- 
thority conferred by this act. 


Title IT.) ; 


Senator Corron. Wo know that you dre a busy man with many re 

sponsibilities. Would you be willing, subject to approval of the Chair, 

to have someone connected with your attorney general's office, or 

your office, givo to this committee a copy of and an explanation, so wo 

can understand you clearly, of statute 4065:3, because if in this mem- 
21-544—-68-- p'. 1-28 
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grandum from the Attorney General of the United States, there is in- 
sora On which is causing us to reach unfair conclusions, I think it 
should be cleared up. 
_ Would you be willing to have that prepared and filed with the 
committee? = } 
- _ Governor Barnett, Senator, I will be delighted to have that done 
the early part of next week. You should get a brief from the attorney 
eral: of Mississippi not-later than, say, Wednesday of noxt week. 
ould that be satisfactory t 
. Senator Corton, Any time. — 
'. Senator Monronuy: The record will be kept open. I am sure we 
will be having hearings that long. 
Governor Barnert. I will see that it is done. 
(The material referred to was not recoived prior to the time the 
hearings were. printed.) ...  - . 
- Senator Corton. I have just one other point, Governor, that I feel 1 
must raise for your consideration, and your answor, And I do it with 
complete friendliness and courtesy to you as the Governor of a great 


Tucidentally, may I say to you that I happen to represent a State 
where. Yankees live. I represent a State which has very fow racial 
problems. The people of my State are keenly intorested in civil rights 

ut their approach 1s 8 thoughtful approach rather than an emotional 

Wopkonch which must sometimes, of necessity, prevail on each side of 

this question in other sections of our country: 

, ‘IT happen to be one of the members of this committee, I will say to 
ou frankly, Who has serious'inisgivings as to the power or the advisa- 
ility ‘of. Congress seeking to control private property. Howevor, I 

must say to you, Governor, that there is a subject upon which I have 

no misgivings whatsoever. :- More than 90 years ago tle Government of 

this Nation gave 9 solemn pledge to the N s that they should have 
full: political rights, full rights of citizenship, including the right to 
vote, provided they are able to comply with the same requirements 
that members of othor races are required to meot. ; 

‘’ On March 8, 1960, 8 years ago, 1 made a statement on the floor of the 
Seriate, and in the preparation of that statement I secured certain in- 
formation. I have attempted to bring it up to date, but havo not been 
able to‘securs the exact: present figures, But I think, Governor, you 
should probably. expect to be asked this question, and t fool compelled 
toas . nt Me aie He,“ ; 

T call your attention to the fact that as of 8 years ago in 15 counties 
of thé State of Missjssippi, there were no eee voters, uthough in 
those 15 counties there resided 52,000 adult Negroes, and that in It 

counties in Mississippi, with an aggregate Negro population of 42,000, 

there was 8 grand totalof 58 Negrovoters. ~~ i 

_ You have made # very able and well-documented argument to this. 
committee about the precise question before this committes, the matter 
of control of public-accommodation facilities. . However, speaking as 
one member of the committes and as one very openminded in this 

‘matter, I cannot be quite as,impressed by your presentation with the 

dpowledge that thia situation exists in the mattor of the political rights 

Q minor! 1065, - See ESS tal . : ded a 

val have: been-one to go, very slowly in dealing by law with the social 
status of people in this country, but-I believe that 00 years is tco long 
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a time to wait for this Federal Government to give to tho Negro his 
full voting privileges. I would like to ask you what the situation is 
today in your great State in the matter of Negro voters. 

Governor Barnet. Senator, I will be glad to try to answer that, 

In our State the population, the N population, is now about 43 
vercent. It was about 50-50, white and Negro. But today it is about 

3 percent Negro and 57 percent white. 

ou know thoro are certain requirements, Senator, that a man has 
to meet before he is a qualified lector in the Stato of Mississippi. He 
has to be able to read and write; ho has to certify that he has never 
been convicted of an infamous crime; the unlawful sale of intoxicating 
liquors in tho last 5 years; and certain other requiroments; and to be 
of good moral character. He has to prove those things, and a few 
other things, that are requirements, ; | | 

He has to pay 8 poll tax of $2. ; : tee aS 

Senator, the Negroes don’t have a right to vote. Neithor do the 
whites. It is a privilege, the way I torm it. If they want to exercise 
tho privilege, they may vote in Mississippi. 

A Negro can go before the registrar in the circuit clerk's office— 
and he is really the registrar—and if he meets the tegt, then he votes. 
If he fails to moet the test, and he is dissatisfied with it, then he can 
appeal to the executive committes, the county committes, then he ean 
aEpol tothe courts, | me 

ou would be surprised the number of Negroes in Mississippi—and 
I believe I can say in the South—that don’t really haye an ambition 
to vote, Senator. They don'tseemtowanttovote. ~- | * 

For instance, I have prosecuted a Negro by the name of Goldby. 
It went to the Supreme urt five or six times, stayed in court 7 years. 
Ono of the questions on ples was that we didn’t have a Negro on the 
jury in Mississippi. And Fedoral Judge Cox, of Oxford, Miss., took 
testimony and tho testimony showed that over a period of about 20 
years, only three offered to register. eae ee 

They have a right to register. They have a right to vote. And 
zt cont anny any circuit clerk in Mississippi. who discourages 

to vo t) ae } . ’ F ri j ‘ 
here are probably, now about 80,000 Negroes who &re voting in 
Mississippi. Of course, that is not in proportion to the whites. I 
will admit that. . Many of them, of course, are not educated. Many 
of them don’t have any ambition to go to school. But we are trying, 

Senator, in every way that we know how, to educate the Negro, a 
_ For instance, in the last 12 years, since 1950, the State of Mississippi 
has spent $100 million in building classrooms for schools—whites and 
egrocs. Local authorities have spent $90 million in the construction 
of school facilities, ae er oe en 

Sixty-three percent of that sponey. has gone into the Noire schéo 
although they have only 48 percen Pop ation... And 87 percent o 
that $190 million has gone into the whi ool facilities, . yf 
: You would just be surprised to see a lot of the Negro sthoo public 
schools, high ‘schools, and colleges in Mississippi, really and truly 
they are better in some instances than the whites’; in particular, in 
somo of tho large towns in Mississippi. Be, lace oe $0, 

And I will say this, Senator, to show you how the Negro enjoys 
living in Mississippi, 90 percent of those who finish high school and 
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college remain in the State of Mississippi; 25 percent of our homes 
are owned by the Negro population ; 25 percent. 

In ame Ae we think that we treat the Negro much better than 
they do in a lot of States. For instance, I will ae ou one specific 
eearuple a Mississi pie have ae eae teacher, Senator, to 
every 185 ple. Not pupils, but just Negro citizens. 

South Caroline is about the ane: and ‘Geor ia and Alabama and 
other Southern States, 1 Negro teacher to very 5. 

‘In New York theré is only 1 Negro teacher to every 500 Negro 


citizens. 
In Ohio there is only 1 Negro teacher to every 485 Negro citizens. 
We are doing what we can with the finances that we have to educate 
the Negro. We spent millions of dollars in the last 2 or 3 years dur- 
ing our administration, Senator, in making Jackson State College a 
No. 1 institution, and it qualified last year, And it won the shamiplon: 
eulp of the Nation. Jackson State College, a segregated Negro college 
And believe me, they are proud of their teams; the Negroes are proud 
of their team. ; : 
I gave all of them a certificate of appreciation in the Governor’s 
office after they had won the national oemplen 
‘There are many Negroes who are wealthy in the State of Mississippi. 
The Crarrman (presiding). The audience will please refrain. 
_ Excuse me Governor. With the visitors here we will have to main- 
tain ag much decorum ag we can for thé witness. Thank you. 
- Go right ahead. | _ ke | 
Governor Barnett. I will sdy one other thing. The Negroes pay 
10 percent of the taxes; the white people pay 90 percent of the taxes. 
But in‘the last 12 or 14 years the s have actually received a lot 
more money than the whites in trying to educate them so they can 
become better citizens. a 
 We'work side by side, Senator, with Negroes in sce pp We 
don’t have any trouble with the Negroes in Mississippi. It-is out- 
siders coming into our State, gentlemen, who are creating the trouble. 
‘Senator Corro w. Governor, I appreciate the thoroughness and the 
deep sincerity of your statement, Again I say that no person living 
in as far distant State can fairly judge the problems which are, as you 
have brought out in your statement, obviously of 6 different character. 
I am not questioning your own personal interest and kindness, and 
the kindness of the people of eateypaal to the Negroes. In fact, I 
sat in the Sverre oe Committee of the Senate a pup of years 
agb and heard John Stennis fight with sweat on his forehead for an 
appropriation déaling with tuberculosis, to which his colored people 
were particularly susceptible, he said, and they needed that Federal 
help. He fought for it as I have never heard a man fight in the Senate. 
“But Governor, yoti have des¢ribed, and I am delighted to hear about, 
the educational’ opportinities that you are affording Negroes in 
Mississippi; about the increasing excellence of their schools and of 
the higher institutions and their colleges; of the property they own; 
the taxes they Pay. ‘It is very difficult for me to understand that with 
that degree of education that there are still counties in’ Mississippi 
with thousands of Negro residents where either not a single Negro 
oronly a baker’sdozenevervote., i flee ae 
! ‘Ceattainly more thin that ‘are éducated to the point where ey can 
pass a'literacy test. Certainly if they have that education and own 
\ 
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property and pay taxes, there must be some of them who develop. an 
interest. 

If there is no difference in the test that is applied to a white man 
and Negro in qualifying to vote; if there is no intimidation or. fear 
placed upon them; if they are rapidly, and in large numbers, receivi 
the benefit of education, it is hard for me to understand where whole 
counties, with thousands of Negro residents, have-in some cases none 
and in some cases only 53 out of 42,000—53 actual voters. Of course, 
T don’t know why I am getting so excited rbout the vote down there. 
If they vote they will vote Democratic anyway; I know that. 
[ Taughter.| . 

But I feel very strongly, Governor, that when you come to this com- 
mittee on the question which is specifically before it—and T am talking 
about a different question, but one which will be attached immediately 
to any bill that comes out of this committee to the floor of the Senate— 
I just can’t, even with your very fine explanation, quite accept the 
conclusion that out of ‘those vast numbers of Negroes having school 
facilitics, holding property, and paying taxes there should be such 
a very, very small number who can’t secure the privilege or dare to 
exercise the privilege of casting their vote. That is all that I wi 
to cover unless there is any comment you wish to make. 1 won't 
pursue this further, _ . | . 

Governor Barnett. The same tests in all the registrar's offices in 
the State of Mississippi are given to both of tha races. Identical same 
test. And if.anyono has been discriminated against, I don’t -kncow 
anything about it, frankly. are 

Senator Corron. Would you tell me this, Governor: You. have 
expressed yourself very ably and very forcefully, and.you have from 
me, at least, n certain amount of agrec ment about the power of the 
United States being used to deal with private property rights and 
with & person’s control of his own business. Do you believe, however, 
that further steps should be taken by the Federal Government to 
insure a fair chance to vote, an equal chance to vote without fear, 
without intimidation, by every colored citizen in every State in this 

on . ; 

Govcvnor Barnert. Senator, I think the proposition of. the privi- 
lege of voting is a matter that should be within the exclusive jurie- 
diction of each State. 7 re 

Senator Corron. Now wait a minute; wait a minute, The Cor- 
stitution of the United States very clearly indicates and it has been 
so interpreted by the Supreme Court—I am talking now about voting 
in national elections, the election of Congressmen, the election: o 
Senators, the election of the President of the United States. .I recog- 
nize the fact that if a State chooses to hold tho election of is own 
officers in a separate election, they may have some control over it. It 
is questionable whethor it can be reached by the Federal Government. 
But I am talking about voting in national elections, and that I submit 
to you, Governor, is clearly within the purview of our Constitution. 

overnor Barnerr. Senator, they have the right to vote. It-is a 
privilege if they want to exercise that privilege, And if. they exer, 
ciso the privilege, if they are qualified, if they are people o 
character, if they are people who pay.the poll taxes to'help keep the 
schools going, if they haven't been convicted of.a-crime, if they meet 
all of the requirements, they can testify—-I mean they can absolutely 
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vote, It’ is just a matter of whether or not they can meet thé re- 
quirements. betes ; ae 
Senator Corron: Forgive me, and I don't want to press you and 
most certailily I: wouldn't sdek to embarrass especially you, & Gover- 
nor’ of a State’ for whom I have great, respect, but that is not quite 
‘answer to my question. Subject to a careful scrutiny of the form 
of the legislation, 1f God gives me strength and keeps me alive until 
we vote In the Sénate, I intend to vote to further strengthen, as has 
ben ‘réquested by the President of the United States, and to make 
niore rapid and éffective the laws to guarantee every political right 
on an equal basis, every political right of every citizen. . | 
_ ‘Now zon eee quite justifiably and with a very fine argument sug- 
gested that I should not vote in this committee and on the floor of 
e Senate to reach the arm of the Federal Government into the con- 
trol of ‘private premises. But I think it is only fair for me to ask 
you if you go along with me that the Federal Government should 
make fully effective the right to vote in Federal elections of all citi- 
vens; that there shall be only one class of ‘citizens as far as voting 
gnd political rights exist in this pana (i oT 
“Can you go along with me or do you di: q ; 
’ Governor Barnetr. Senator, they alréady have that right. They 
haye the right to vote. It is a matter of the Negro coming to the 
registrar’s office and convincing the registrar, who is elected by the 
people, that he is qualified, that he can meet the test. It is a privilege, 
and if he can qualify, he can voté in Mississippi just the same as any- 
one else can vote. ries din ie ‘ : +E 
* “Senator Corion. There are pending now, ieve, are there not, 
actions before the courts by the Civil Rights Commission, ‘or by some- 
one representing thern, against certain registrars in your State, and I 
don’t ot Pee any State to have'perfect public officials everywhere and 
every place. Peat. Bene te an Bier Sa P 
This is'a matter of enforcing the right. And you and I dgree ‘on 
the right. Do'we agree that the Fedéral Government, should see to it 
that that right is enforced ih Federal elections? 9°: ~~ te oe 
_ Governor Barnett. Senator, I don’t think so, because it wotild bd 
whittling away another right that belongs to the States, = 
‘Senator, if we continue to whittle away the rights of the States, we 
are going to finally end up with a powerful central government. 
‘'Ahd-when we do that, I think we will bein jeopardy.. © 
17 think the Federal] Government already has passed legislation alon 
that line. I don’t recall just what; but it'doesn’t go that far. - 
‘:T think it isa matter,Senator-excuseme, 
-4 Senator Corron. ‘It has passed such ‘législation, and I was one who 
suppotted it, although I‘did not support title IYI in the bill passed 
‘the Congress: I believe the:main question now left is expediting 
he enforcement by ‘sectirin ‘more rapid court action. ‘But’ don’t 
want to go intd these techni ities. -:. Dee Soe, Nia 2 Ne foe. 
wT thank you! for the frankness of your: answers.:I'again’ express 
my’ pieeeite at: hearing you testify before this committee, and I trust 
oa now my ‘quéstions were asked not ina hostile way. but totiry- to 
pa eiuarely some of thesé isduds [ think should be met! * 5 5°". 
Governor Barnerri:Thank yous (iui i th vet 
:- The Cuémman, Off the-record, © 0 er or ee 
"i: (Diseussion off the record.) tii ues ture we 
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! 
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‘Ths Cuainacin, Govérrbi;’ have some questions’ I:‘want to ‘aak, 
but I will forego them until the rest, of the members of the committee 
havé asked theirs. 

There 'is one thing I think’ we ‘ought to clear { bp,’ ‘and Di’ dite that 
you didn’t, intend to imply this in ‘one part of your statement to the 
committee, You say’ “you —and I assume you mean by “you” the 
Members of Congress and the members of this committee—"'have been 
forced ‘to consider this ‘legislation throtigh pressure and blackmail of 
mobs in the street.” 

Congress is not forced to do anything that they don’t think is neces- 
a to do, or that they don’t think.is in re best interest of the United 

States. Wo aré a legislative body we have a responsibilit 2 
couse logialtion, Civil rights Y egislation of all kinds has 
considered in Congress almost.continuously. I think the first bill I 
introduced in the Congress of the United States when I came here 26 
years ago was a bill on the poll tax.. And I have been voting and dis- 
cussing civil rights legislation on and off for.at least that length of 
time. 

We are not forced to ponder a arin It happens that this 
legislation was sent up by the Preavdant of tho United States, and we 
have the responsibility and surely the courtesy :if.a Chief Executive 
determines that this problem is, aufficient to fey tind eet égislation, - 
« so. And I’m clorediad at, you, dant. want. to leave the i oe 

ngress )s bel oO todo.gnything,, . 

Gores ein et No, ee a " meant at at all that’ anyone js ing 
forced. What I had j in mind is all the p Pressure Conte ae goa on, tur- 
moil,-and demopstrations,. I know, that, the Senators 
ul uss their own’ judgment and not the ju He pot ra manor groups. 

‘now.t at, 
The Crainsan, 3 apbriviate ‘that, and vi sire you. didn’t wan 
to convey that’ impression 

Governor Bakwerr "YOu | ‘Are’ ‘considering’ it’ in ‘this’ kind - of an 
atmosphere, I should ¢ say. 

‘The Cirarwan, Sometimes these dosionstrations pinpoint A prob- 
lem, and bring it.to attention to a ter degree than at other times. 

You will find this Congress, re I ing jaeny Congresses; are not 
forced or, blackmailed into .anyth a pe thinks that by 
STi Neeoent r not doing things Pe a cnet and proper manner 
with res 1 lity, roponentg or opponents of. legislation are going 
to nee their cause, they. are sadl "tigetak ken. _ 

. The Senator from South Carolina, I. beliave, | is next, - 3 

Senator Taurwonp. Thank you, Mr. Chairman. As 

Governor, Barnett, ya 7 yy, have. ahh ae ee, iene 
have the reputation for being an item an 
tinguished sar be In my Ne bit nthe the argue it you have | resented 
here this morning ing th : 

If ‘this bill shea be canlideted fro andpoint’ df the 14th 
amendment, the’ decision eit Sie Court in. 1883 would have 
to bé'overruléd, woul 


Governor Buawean sie abo th that.” That | is the law 
today. . That decision ra 
 Senttor Trroriconn:' If'this ill we ra ated, it would Leet 


be equivalent; ag you yaad bio. 
teolitng. every aeboF every otis: n bar iy los, Hal Golan mth? 
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Governor Barnett. Yes. It would control their actions in many, 
many ways. . ; ; 

Senator Tuursonp. I believe the Attorney General—I don't want 
to be unfair to him—I think he insinuated, if he didn’t say, and so did 
Mr. Burke Marshall, the Chief of the Civil Rights Division in the 
Department of Justice, that the Supreme Court today would or might 
overrule the decision of 1883. 

But in 1959, just 3 years ago, in the case of Williams vy. Howard 
Johnson, decided by the Fourth Circuit Court of Appeals, it was held 
in these words: 

We do not find that a restaurant is engaged In interstate commerce merely 
because in the course of its business of furnishing accommodations to the 
general public {t serves persons who are traveling from State to State. As an 
instrument of locat commerce the restaurant is not subject to the constitutional 
and satutory provisions discussed above, and thus is at Mberty to deat with auch 
persons as It may select. 

That was the decision of the Fourth Circuit Court of Appeals say- 
ing that o bisiness is at liberty to deal with such persons as it may 


select. 

So if this bill is passed here today, this would be an attempt to 
upset, would it not, the finding of the court, of the Fourth Circuit 
Court of Appeals in 1959? 

Governor Barnetr. Yes. It would have to reverse or overrule the 
decision in the Williams v. Howard Johnson case. 

Senator Tuursonp. If it were held constitutional, of course, which 
Idoubt—— 

Governor Barnett. Yes. 

‘Senator THurmonp (continuing). It seems to me, Governor, in the 
case of Elizabeth Hospital v. Richardson, where the court held that 
the treatment of some patients who were traveling in ipterstate com- 
merce did not destroy the purely local character of tlie services fur- 
nished by the hospital, the court made this significant statement: 

The fact that some of plaintiff’s patients might travel in interstate commerce 
does not alter the local character of plaintiff's hospital. If the converse were 
true, every country store that obtains its goods from or serves custoniers restd- 
ing outside the State would be selling in interstate commerce. Uniformly, the 
courts haye held to the contrary. 

And numbers of cases are cited there. Isn’t that good law and 
hasn’t that been the law throughout this country frony the time the 
Constitution was written in 1787 and adopted subseqtiéntly ? 

Governor Barnert. Certainly that has been the law ever since this 
Nation was formed and since the Constitution was written. And it 
is the law today. . . 

Senator Trurmonp. And ‘if this bill should pass, it would be as 
you said on page 14 of your statement : . 

The Congress would be controlling the operation of country stores and hotels 
re hed theory that thelr operations constitutes commerce from the several 

‘Wouldn’t that bo a ridiculous construction, for the Congress or the 
Supreme Court to take under the interstate commerce clause? 

Goverrior Barnett. Yes, it would,” ee pk 

Senator. THurMOND, Would it not: be an impractical position for 
the Congress or for the Court to take of the interstate commerce clause # 

Governor Baknett. It certainly would, 
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' Senator Tuursonp. Would it not create tensions and tend to divide 
our people in this country when this is so unnecessary # ; 

Governor Barnett. Unquestionably it would. 

Senator Tuursonp. In. your statement you said: cal bre in a 
social sense is attainable only in total slavery,” with which statement 
I heartily agree. That is one of the propaganda tools used by the 
Communists, that we must have equality. They don’t speak of free- 
dom. If you have freedom, that very freedora itself prevents equal- 
ity, does it not? 

Governor Barwerr. Yes, it does. 

Senator Trrurstonp. Doesn’t that prevent people who have more 
ambition and more energy and more initiative to develop themselves 
physically, to gaara a tiear ag bley mentally, or spiritually, and would it 
not imped Reonle who wish to forge ahead? As the penviewan Mr. 
Hicks from Missouri, said this morning, he started with nothing and 
now he has a business, one business alone worth a million dollars, and 
many other businesses. | , 

ouldn’t his type of philosophy, if adopted in‘this country, tend 
to destroy our private enterprise system f 

Governor Barnerr. Yes, it would, Many businesses would cer- 
tainly fold up. They would go out of business, just like the lady of 
Winona, Miss., went out of business recently, - oS 
- Senator Tyrurwonp, If this legislation is’ passed, would it not be 
equivalent to confiscating a man's property in violation of the 5th and 
14th amendments to the Constitution, which provide that no person 
ae be deprived of life, liberty, or property without: due process of 

aw a ss : 7 

Governor Barnett. Yes. J ae 

Senator Trurmonp. Governor, I can ask you many questions, but 
your statement is so éxcellent, it is so comprehensive, It answers so 
well the questions that have been raised in these hearings, that I think 

I shall not proceed further. on 

I would )ike at this time, Mr. Chairman, in response to a question 
thet came up a few moments ago when the Senator from Oklahoma 
Was Dreslenig, as to what. effect the Communists or Communists in- 
filtration is having'on demonstrations vl eey ea this country, to 
place in'‘the record at. this time a statement by the distinguished Sena- 
tor from Mississippi, Mr. Eastland, in the Congressional Record of 
May 25, 1061. Be a i fee 

The Cuairnsan. Withott objection, itis so ordered. 

(Seeapp. VI.) a es aa 

Senator Tuursonp. I shall read just one paragraph ofthis at 
this time. 

Mr. Easrzann. Mr. President, the agent provocateurs who have descended 
upon the Southern States in the:hame of “peace riders” were sent for the sole 
‘purpose of stirring up discord, strife, and violence... ‘Peace riders”. is a 
revered Communist term, an ‘old Communist technique. The movement was 
masterminded and directed by an organization koown as the Congress of 
Racial Equality, called CORE. This organization is the war department of 
those who sell hate, collect donations, and sow the séeds of discord in this 
country. Since {ts inception, its creed has been. lawlessness and its tactics 
have followed the pattern set by Communist agitators the world over. 

Prior to the sit-in demonstratlons, that started in the Southern States In 
1960, CORF confined its activities to cities tn the North and border States, 
and received little public notice.’ With thé advént of the lawless sit-in, it 
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-inoved :in ‘and’ took over..the, direction of; tha: whole movement. Steve. Allen 
signed @ recent fundraising letter given wide circulation by CORE+ seh hea 


fed 


* 


And ‘so forth. abbas Wee wide ae ae He ee 

.. | This ‘CORE circulation itogether with: the NAACP. litive been -the 
leaders in these demonstrations; have they not? °°: -: & ae 
- .Govérnor Barnerr.-Yes, they have. ye 
-», Senator ToorMonp.: I think the article that 1 have just placed ‘in 
‘the record. about CORE, its leaders, and the Communist connections 
of its leaders will be of interest to the members of this committee, and 
to the people of these United States. on eee eee 
-1°-T also offer for-the:record an article “prestng a the Congressional 
Record. under date of February 1956, subtitled:“Subversive Character 
of NAACP,” by Representative Gathings, of Arkansts, which shows 
the Communist affiliations and: connectidns of the NAACP leaders. 
. +The Carman, Without objection.) .: 26 ceed 
ieee BBE V EL): oe Seas hide i, i, SS og UES - ob ote deat 

nator THurmonp. And I would like to say further that another 
i organization, known ds Southern Conferenée Educational Fund, which 
has been labeled by the Internal Security: Subcommnittes of the U.S. 
Senate-as a transmission belt ofthe Communist Party,’ United States 
-of: America, has been active, too.» There-is one called Carl: Braden 
and one Anne Braden who’are field-representatives for. this Southern 
Conferenté Educational Fund, who have been traveling all over the 


t 


‘South’ organizing: demonstrations, |: :..: ao git, cmt ar hate 
» ‘This Carl'Braden: recently served:a Federal prison térm for. con- 
itempt of, Congress when he refused to tell.the House: Un-American 
Activities Committee whether or not he was a Communist. 
_ Mr. Chairman, I had hoped to get it here by now; but I shall place 
in‘ the record later, the b ourd and the Communist relations and 
connections of some of.the leaders of the'NAACP, another or, - 
tion which is stirring up strife and leading demonstrations atid creat- 
ing violence in this country atthistime. 4p, te 
:» Again, Governor, I want to congratulate. you ona ee énlighten- 
ing Statement: which I wish eve erican citizen could read. It is 
a pleasure to have you here, and { commend you for your courage, for 
‘your ability in ‘handling the problems of very great difficulty in your 
State, and for the service you are rendering to your State and Nation. 
“. Goverhor Barnerr.:'Thank:you, Senators? oo 
Senator Tuurmonp. Thank you, Mr, Chairman. So 
The Cuamrman. The Senator.from Alaska. /) 0 2 3 
Senator Bartierr. Governor Barnett. I shall say, too, that-I-con- 
sider: you have:made a: powerful argunient for the cause -in--which 
yon 20 ee 7 tA : Will ; . = ee 
.. :Do.you know, Governor, if Aubrey Williams is considered of Com- 
‘munist affiliation ?, ‘He:was one oft the men pictured in ther. : 
= Go en ney I look through this ‘pamphlet just fora 
"ear ni aa ae - i persis week rae 2) PoC Se ee os ee ai : fae on 
:, Senator. B 
-it Governor: 1 
‘tion ‘of that question pee asked; iX.don't 


orale Willing At he va ee morta fof the Liuth Re 


tivities, @ close friend .of this group, whose picture I have. 


it ons Ser ae] sanil 24s abet ae’ 


i tos {os aie ee I &3 eorbe ge at og ts bas } 
Lk) a Oe MMi ged a fet 
ARNETT.. Senator, ‘I will be glad to mako an investiga 
ave any inform:.tion that 


CIVIL RIGHTS—PUBLIG ACCOMMODATIONS 387 


publisher of “Southern Farmer,” « member of the Workers Alliance. 

Senator Barriert. It will be altogether agreeable with me if you 
care tosubmit apy tng curren on this in writing: EEN po oh Se 

Governor Barner. I don’t say that heis at all. Iwill be delighted 
te supply you with any information, and I would like to have that 
3 Sona ak , that I may be able to find with reference to him. 

enator. Barriert. ‘Thank you. 
(Information requested follows:) 


Excerpt fron “A Re ort to the 1962 Regular Seasion, Misaissipp! State Legislature,” 
E . " the General Legislative Investigation Committee} a y 


Ausrey W. WiLLiauh, MONTGOMERY, ALA. 


- Aubrey W: Williams was identified as president of the Southern Conference 
Educational Fund, Inc., who had been a member of the board of the Southern 
Conference for Human Welfare.. He also identified himself as editor and vab- 
lisher of the Southern Farm and Home, a farm publication. Mr. Williams wa 
identified by a witness as one who had beeh a member of the Communist Party, 
He was also identified by another witness as one who accepted the discipline of 
the Communist Party. Mr. Willlams denled that he had ever been a member 
of the Communist Party or that he bad ever accepted Communist Party discipiine, 
but he admitted that he had been connected with a number of Communist-froat 
organizations. He admitted also that on September 11, 1947, he made the follow- 
ing remarks in an address at Madison Square Garden, New York City, with 
reference to the Government's loyalty program:} -- ri ae a eae 
“What they demand is that any man who admits to being a member of the 
Communist Party be fired immediately on the grounds that no, man can. be 
loyal to the United Statés and bé a Communist. -It is my belief that s¢ is pre- 
cisely at this point that: we take .our stand and defend .the right of any Com- 
munist to matntain his position as an employee of the Government of the United 
States, To take any less position than this is to throw overboard such primary 
rights ag the freedom to thiuk and to hold whatever beliefs one chooses.” , 
Senator, Barrierr. Goren you informed the, committee. that it 
is your belief that much of. what is occurring in.the United States.in , 
respect to this racial situation is Communist inspired: Then you went 
on to say that many individuals and agencies, including the FBI, are 
concerned, in your words, about the real motivation of these so-called 
civil rights leaders, - ee ae: eee ee ee Ce 
A should like, sir, to ask you this question : Is this definite informa- 
tion known to you, that the FBI is concerned, or is this supposition? . 
Governor Barnerr. Well, from talking to two individuals, they 
think that the activities of these agitators, the activities of some of the 
leaders—I don’t say all—of the 'NAAC » and demonstrators, .are 
similar to the activities of the Communist Party. And 4 picture such 
as I handed the penis , the chairman this morning, certainly con- 
vinces me that some of the leaders who have visited many, States and 
organized Negro groups to march and to demonstrate are lose friends 
ofsomeoftheCommunistleaders,; tt nt | 
Senator Barttett, When you say, Governor, individuals with whom 
you haye talked, are we to infer that you mean individuals within the 
edein] Bureatiof Investigation’. ees i See Aaeel 
; Governor Barnett. Well, the State of Louisiana had an-investiga: 
tion conte time ago, and 9s J recall the committes that made this inves- 
the. conelusion that it stems from the. activities of:the 
i! 


tigation reached the conclusion that it s 
mmunist Party. I would like to furnish P bia with a report. of the 
nator. .,; i : 


Louisiana investigatin ittee,.if I may gegrte don) 
eeator Bartietr. arienk’ you, I ‘should be very pleased ‘to,.ste 
that. 7 goes eee {8 inate sae oa 


runt 


rgeme ats ' 
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_ But to return, if I may, more specifically to your statement about 
the concern of the FBI, do you have information that the Federal 
Bureau of Investigation believes that some of these so-called civil 
rights leaders are dominated by the Communists? 

Governor Barnett. I don’t have anything before me, Senator, that 
is official. 

Senator Bart.err. It is your belief, however, that the FBI enter- 
tains this fear? 

Governor Barnert. It is my belief that. the FBI believes the lead- 
ers—the leaders of the FBI believe that the activities of the Commu- 
nist Party are very similar to the activities of these agitators. 

Senator Barttert. Is it your opinion likewise that the Communist 
Party furnishes, again in your words, “the real motivation behind 
these so-called civil rights leaders?” 

Governor Barnett. I do, sir. I believe that, because one of the 
purposes of the Communist Party, Senator, is unmistakably to divide 
the people, and that. is exactly what. these agitators have been trying 
to do, is to stir up brother against. brother, race against race, and to 
bring about turmoil and strife and discord, and to—I can’t see any 
other conclusion that snyone could reach except to divide and conquer. 

Senator Barter. 1] infer that you would regard it as an act of ap- 
peasement on the part of the Congress if this bill were to be passed ? 

Governor Barnett. Yes. 

Senator BarrurirtT. And you equate, according to your statement, 
the type of appeasement which would flow from such an action with 
Maa you describe as our policy of appeasement toward Cuba and 

0S 

Governor Barnett. Yes. I don’t think, Senator, that when you 
appease a lot of those people, when you study their backgrounds, study 
their thoughts and their actions, the appeasement that they might 
temporarily receive wouldn’t last long. ° 

There was an article, I understand, in the U.S. News & World 
Report along that line recently. I don’t remember whic't issue. I 
know of one Governor in the United States who told n.e—I'm not 
privileged to tell his name, that he bad a lot of trouble with a minority 
group. He appointed several to his positions of honor and trust and 
responsibility in State government, and now it is worse than it ever 
was with him. 

Senator Barrierr. Governor, you expressed a belief to the com- 
mittee that if this bill is passed, it will only result in ‘pressure for, 
as you described it, more and more and more, What direction cdo 
you think further demands might take? 

Governor Barnett. Well, it is just a group of people, Senator, that 
I don’t think vou can satisfy. They are not going to be satisfied. 
When you study the background of a lot of these people, advocating— 
I mean, not the Congressmen or Senators, but the people who are 
demonstrating—when you start to try to appease them, and they 
know that you are trying to appease them, then they are going to 
demand more and more, and you just get into mighty deep water, 

enator Barrierr. What do you think they might demand next, - 
after this? a : 

Governor Barnett. Division of property, land grants. I think, 
Senator, frankly, that the ultimate aim of the NAACP, the Negro 
race, is to bring about complete amalgamation. 
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Senator Bartietr. Of what nature? 

Goveinor Barnett. Integrate, intermarry, bring about complete 
amalgamation. That is my honest opinion as to what many of the 
agitators really want. 

Senator Barrierr. And you believe that the legislation here under 
consideration is sought by a minority of the people in the United 
States 

Governor Barnerr. Is what? 

Senator Barrterr. Is sought by a minority of the people of the 
United States, that it is agreeable to the minority only ? 

Governor Barnetr. I didn’t quite hear the question. 

Senator Barrierr. Do you believe that legislation of this kind is 
sought and/or approved only by minority groups within the United 
states 

Governor Barnett. Yes, sir; Senator, I certainly believe that, sin- 
cerely, that the majority of the American people don’t want legisla- 
tion like this. 

I think if this were left up to the American people to vote, a secret. 
ballot, I believe an overwhelming majority of the American people 
would vote not to pass this bill, to permit the individuals to control 
and direct their activities as they see fit. 

Senator Bartierr. Governor, did Mrs. Staley have to, in a legal 
sense, close her restaurant in Winona? Lo 

Governor Barnerr. Will you ask the question again? 

Senator Bartierr. Was she required to close her restaurant by any 
provision of law? 7 

Governor Barnetr. Not by any court order. What happened, Mrs. 
Staley operated this restaurant in a town of about 4,000, I guess, 
people. Itisa Continenta] Busline Terminal, Winona, Miss. She was 
told by the Continental Bus officials that they were being told by the ° 
Department of Justice that she was going to have to close the business 
or integrate. So she attempted to integrate, and it didn’t work. And 
she told me that she was closing her business, her lawyer told me the: 
same thing, and her attorney—I can furnish her Jawyer’s.name in 8 
day or two—said thr t she has closed it, and asa result of not being able 
to get along by integrating, the white people won’t stand it at all; the 
Negroes didn’t like it, They had a nice compartment; they were all- 
getting along well. 

The customers were happy. She was making a good living, Seven 
or eight employees were doing well. As a result, Senator, which I 
think is going to happen in many, many places throughout especially 
the South and other areas, she closed her business. Now it is vacant. 
She still has a Jease on it, however. $20,000 worth of equipment is in 
there. Seven or eight people are out of work, and the customers, 99 
percent of them, are unhappy. 

Senator Barrierr. Governor, what if Mrs. Staley had said, when ad- 
vised about this by the Trailways people, that she didn’t care to 
integrate? . 

Does the Department of Justice have any law under which they could 
have compelled her to do sof 

Governor Barnert, Yes, sir. She told them that, time and time 
again, Senator. She begged them not to require her to integrate. 

Senator Barrietr. A law by which she could have been required—. 
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Governor Barnett. The Intorstate Commerce Commission, I under- 
stand, just takes over interstate travel like that. I think under their 
g she either has to comply or fold up. The property was owned 
by the Continental Bus Co. 
. Senator Bartuerr. I see. : 
, Governor Barnerr. And, Senator, they were called on. The Jus- 
_ tice Department, I-understand, called on the Continental Bus Co. that 
the company would have to close. 
_ Senator Bartierr, It wasn’t her property ? 
Governor Barnett. It was the bus company’s property, not her 
roperty, except the personal property. The chattels, the movable 
things were hers. It wasa terminal cafe. - 

The Cuatrman, Governor, I want to get this in perspective. ‘This 
was a matter that was decided in the Boyington case, in interstate com- 
merce, and therefore, the ICC was carrying out the order of the court 
in terminals and things of this kind, all over the United States. 

Governor Barnerr. Yes, sir. 

The Cuairnsan. If you look up the Boyington case that is where 
the court made the order. I think it came out of Virginia, Boyington 
v. Virginia. 

Governor Barnett. Yes, sir. 

- Senator Bartizrr. Governor, I don’t correct one part of your testi- 
mony with any pride, but a correction must be made on a factual basis. 

You said, “There is a Communist nation just 90 miles from our 
own shore,” Actually there is a Communist nation much closer to 
our shores than that, bacities Russia, owning Big Diomede Island in 
the Bering Straits, is separated from Little Diomede Island, owned 
by the United States by 214 miles. 

’ Governor Barnetr. Thank you, Senator. _You are correct. 


Senator Banrrierr. Finally, ono question further. You say, and I 


quote your words on page 6 of your statement, Governor Barnett: 


Perhaps this is all ‘a part of a great conspiracy to divert our attention to this 
domestic issue so that we may neglect other and far more important matters. 
- What would you consider to be the source of this conspiracy f 
‘ Governor Barnerr. Well, perhaps I don’t say it is, as a matter of 
faet, but I made that miggestion, that it probably or possibly could be 
part of the opposition to divert attention to this issue, so that you may 
lect other matters. For instance, foreign policy matters. 
tor Bartietr. Who would be bringing this about so that this 
diversion could take placef 
- Governor Bannerr. Sirf . 
Senator Barttetr. Who would be bringing about this diversion so 
we would be forgetting other and more important problems? 
‘ Governor Barnerr. I wouldn't be in position exactly to say who 
would bring it about. . 
Senator Bartterr. But you have a belief — 
-' Governor Barnerz. I have an idea that it is a fact, though. That 
is just my own conclusion. 
: Senator Barrrerr. Thank you, Governor. 
Ihave no further questions. 
The Cuaman. Governor, would you apply the same forces to 
the Congress in 1878 when they passed a similar lawft Were the same 
forces at work? — 
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Governor Barnetr. What forces, Senator? ee 

The Cuatrman. You talked about this as a Brent conspiracy to pass 
this legislation, one that is Communist inspired 

Governor Barnett. No. ; 

Senator Bartierr. I wonder if in 1875 the same thing happened 
with the Communist Party ? a 

Governor Barnett. No, I wouldn’t say that. 

C) aN. There is one other thing I am sure you want to 
clear up. You called attention to certain. people, in this particular 
case the demonstrators, who seemed to be acting like Communists— 
using communistic tactics, I believe you said. 

Governor Bannerr. Yes, sir; that is right. 

The Cuamman. Of course, these types of tactics have been going 
on in history for many hundreds of years, have they not? 

Governor Barnern Well, not in my day they haven't. 

The Cuairman. Not in my day, either, but you can attribute the 
same type of tactics to many organizations.. They are not necessarily 
Communist. The Communists have borrowed some tactics that have 
been used in history. I don’t like it; you don’t like it. 

Governor Barnett. You are correct. 

The CHaman. But they haven’t any monopoly on those tactics? 

Governor Barnert. No. 

The Cnatrns an. The Senator from Vermont? 

Senator Prouty. Governor, I think you have contributed a Bein 
deal to the work of the committee morning, by virtus of the 
fact that you have represented a point of view which I am sure is 
shared by a great many of the voters in your State. I would like to 
say that that same point of view has been very ably reflected by 
your two distinguished Senators—I see one of them here at the present 
time; Senator Stennis—and also, Congressman John Williams. 
Thad intended initially to pursue the questioning which Senator 
Cotton engaged in, namely, voting rights. But inasmuch as that was 
covered so thorough , I won’t pursue it further. 

I would like to ask yow just one question, however. Do you think 
there is any merit in the suggestion that a sixth-grade education be a 
primary qualification for voting? _- 

Governor Barnerr. I don’t think, Senator, that we ought to just 
draw a line of demarcation. I don't believe we ought to say a sixth- 
grade education is sufficient. I know of people who have finished the 
Signi grade who wouldn’t have sense enough to vote. I know of - 
several, 

Senator Prourry. I suppose there are some college graduates who 
men be placed in that category, too. 

overnor Barnert. I know of a number in high school. I believe 
that wo should take the commonsense view of the thing, not only 
what he has learned in his books, but what he knows about govern- 
ment, whether or not he has made a study of government, whether or 
not he is practical. Many, many qvalities that he has or doesn’t 
have—I don’t believe we just ought to--the registrar ought to have 
discretion to question the man and let Lim, who is elected by majority 
of the people of his county, reach the conclusion, after studying the 
man, after hearing him talk, and after finding out his background, 
whether or not he is educated sufficiently to vote an intelligent ticket. 
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Senator Proury. Governor, do you think all voters in your State 
are throughly conversant. with every facet of Governinent.? 

Governor Barnett. No, sir, I don’t think they are all conversant. 
I think the registrars are bound to make some mistakes. I am sure 
that they do at times, They are human beings, and we are all subject 
to error, And certainly they reach the wrong conclusions at times. 

Senator Proury. You have made several references in your state- 
ment to the plight of the small businessman, assuming this legislation 
became law. Does that apply to big business? 

Governor Barnett. I think it applies to all businesses... 1 think—1 
just don’t think that it is good for the small businessman or the man 
who operates a huge corporation. ; 

Senator Proury. What about chainstores which operate in all States 
of the Union and where stock is owned by thousands of people who 
live in all sections of the country, who may disagree with the views 
in your State. Are their rights being transgressed $ 

tovernor Barnetr. I think so. I think it is an invasion on their 
property rights. I just think that they have a right to control and 
direct their own activities in their business as they think proper. 1 
believe they ought to be entitled to employ whoever they please. 1 
believe that they ought to be able to operate their business as they 
think proper, and not. be under control and direction of someone from 
py celungten, or someone who doesn’t understand his particular prob- 
em. | 

Senator Proury. If I own stock in some company which operates in 
Mississippi, I probably don’t understand the problem there. 

Governor Barnetr. That is right. 

Senator Proury. But I may feel that my company, the company in 
which I own stock, should be allowed to integrate if it so desires. 

Governor Barner. They are privileged to do that in our State if 
they want to. 

nator Proury. Does a State commit an unconstitutional act if it 
forbids Negroes to eat in restaurants patronized by whites? 

Governor Barner. I didn't hear the last part of the question. 

Senator Prouty. Does a State commit an unconstitutional act if it 
forbids Negroes to eat in restaurants patronized by whites! 

Governor Barnerr. Yes, sir; if it is a State action, according to 
recent Supreme Court decisions, it would be unconstitutional. 

Senator Proury. Does a State permit. an unconstitutional act if it 
forbids Negroes to enter public schools attended by whites? 

Governor Barnerr. Senator, I think the 10th amendment would 
probably cover that question, which provides that the powers not. 
granted by the Constitution to the Federal Government, and when not 
prohibited by the Constitution to the States, belongs to the States re- 
spectively or to the People. 

‘Senator Provry. I think thera is somo question perhaps about. that. 
I think I refer to Hays Brown v. Board of Education of the Depart- 
ment of Education, in which I think the 14th amendment, was said to 
apply. Article 6, clause 2 of the Constitution provides in part, and 
I quote, ‘This Constitution and the laws of the United States which 
ren be made in pursuance thereof shall be the supreme law of the 

and. 

Does the Constitution include and incorporate interpretation of its 
language by the Supreme Court f 
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Governor Barnerr. Will you ask that again, please, the latter part? 

Senator Proutry. Does the Constitution include and incorporate 
interpretation of its language by the Supreme Court? 

Governor Barnerr. I don’t think so. 

Senator Prouty. In other words, the Supreme Court. does not inter- 
pret the law? 

Governor Barner. They interpret the law of the land as in Brown 
v. Board of Education, out their lecision is not. the law of the land. 

To my way of thinking, it is not the law of the land. It is the lew 
of that. particular case. Nearly every case is different. They are all 
different. It is just the law of that particular case, and not the law 
of the Jand. ‘Fhe Constitution itself, T believe, says that—-it is the 
law of the land, the Constitution itself. : 

Senator Proury. Would the samo be true of the Civil Rights 
Cases in 1875? 

Governor Barnett. Section 2 here, under article 6, says: 

This Constitution and the law of the United States which shall be made in 
pursuance thereof and all treaties made, or whitch shall be made under the 
nuthority of the United States, shall be the supreme law of the land. And the 
judges in every State shall be bound thereby, anything In the conetitulion or 
laws of any State to the contrary notwithstanding. 

The Court can’t change the Constitution. They cannot add to the 
Constitution, nor can they take any words froin the Constitution. 

Senator Proury. You said earlier that the 1875 decision was the 
law of the land, did you not? 

Governor Barnett. You mean the decision? Well, IF don’t mean 
it is the law of the land. It may have been accepted as the decision. 
When it is the only decision, of course, it is accepted as the law until 
it is reversed, remanded, or overruled. 

Senator Proury. Governor, if the Constitution includes and incor- 
porates the decision of the Supreme Court, does a State official who 
obstructs or interferes with any decision of the Supreme Court. violate 
the supreme law of the Jand and act in an unconstitutional manner? 

Governor Barneit. Will you repeat the question? 

Senator Proury. If the Constitution includes and incorporates the 
decision of the Supreme Court, does a State official who obstructs or 
interferes with any decision of the Supreme Court violate the supreme 
law of the land and act in an unconstitutional manner? 

Governor Barnett. Senator, of course; thero is a case pending 
ugainst the witness at. this time, and I doubt the wisdom of my going 
into all of the details of that. 

Senator Provry. I quite agrees with you. 

Governor Barnetr. Of course, when I acted, I acted in accordance 
with the laws of the sovereign Stato of Mississippi, the Constitution 
of the United States, the 10th amendment. But I doubt the wisdom 
of my going into the details about that. 

Senator Proury. I quite agree with you. Governor, if as you 
suggest, Communists are active in the integration movement, isn’t 
action to guarantee civil rights to Negroes the best way of minimizing 
or destroying Communist. influence ? 

Governor Barnxerr. Will you repeat the question ? 

Tho Cuaimsan. Our guests in the audience will kindly refrain: we 
Will have some decorum so we can all hear the witness. 

21-544—-63—pt. 1—-26 
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- Senator Proury. You have suggested that Communists are active in 
the integration movement, or at least insofar as the demonstrations are 
concerned. If that is true, isn’t the best way to take care of this action 
and to minimize and destroy Communist influence by guaranteeing 
civilrightsto Negroes? . = ssi cg. 

Governor Barnett. No, sir. 

Senator Proury. Thank you, Mr, Chairman. 

Governor Barnett. No, sir, 

The CHarrman. The Senator from Michigan. ) 

Senator Harr. Mr, Chairman, I apologize for having left, on the 
assumption we were going to recess until 2, so some of the questions 
may be repetitious. 1 would appreciate being told so if that occurs, 
and I will be very brief. I know the time Jimitation the witness now 
is operating under. I want to get a couple of things straight on the 
Governor, I understood that you were going to file with the com- - 
mittee a memorandum of law on the question asked very early in our 
meeting here this morning that bears on this tara ee Statute 
2046.5, and the statute of the Mississippi Code 4065.3. As I under- 
stand it, you explained that the Mississippi law authorizes operators 
to refuse service. 

Governor Barnett, Yes, sir; they may either refuse or they Hue 
accept anyone who poses as a guest. But I will, as you suggested, 
have the attorney general brief that and send you and other members 
of the committee a copy. 

Senator Harr. There is one point that we need, awaiting that mem- 
orandum, however, You added that under section 3, 4065—that is 
the way you cited the code—integration is prohibited in public places. 
You were emphasizing the right of the individual o reting & private 
establishment that he selects, but: you added, as I understood you, that 
in matters of pues accommodation or facilities, the obligation to 

te is established by law. . Is that right? . 
yernor Barnet?. That is correct, Senator. The individual own- 
ers have the right to serve whoever they please, or reject whoever 
iy Pees. ; 

‘The other part of your question is absolutely correct. We have al- 

ways believed in separate and equal facilities. 
enator Harr. Specifically, then, ag the chief law enforcement of-. 
ficer of SEs spp you are required by Mississippi law to prohibit 
the mixing of whites and Negroes in public schools, public parks, 
ublic waiting rooms, and public places of amusement or recreation; 
is that right? 

Governor Barnett. That is correct. 

' Senator Hart. How has “public” been defined # 

Governor Barnett. Well, public schools, for instance, are a public 
place; a courthouse; swimming pool. I notice quite a number of the 
swimming pools are conn lee . In Atlanta, Ga., they closed one 
the other day. They didn’t have enough people after they integrated 
to make a go out of it. ‘And I look for a lot of other swimming pools 
to close after they integrate. | 

Senator Hart. Governor, what money did you use to build those 
schools and swimming pools and so on 

Governor Barnett. Well, we used money—for instance, the State 
legislature makes the appropriation. 
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Senator Hart. Where does that mcney come from? i 

Governor Barnett. It comes from various taxes, For instance, 
sales taxes. ’ 

Senator Harr. Who Pize the taxes? 

corer ae pee our pera! 

Who payate e taxes? 

Governor marries 

- Senator Harr. The citizens of Missiasi ppit: 

Governor Barnett. The white people pay 90 percent of it, aad the 
N pay 10 psrcent of it. 

enator Harr. Would it be your lo re eadnce that you ghould admit 10 
percent of N egto app! applicants) to the schoo: 

Governor Barn sir. ; 

Senator Harr. Ta that ‘tthe justification 
or Bannerr. They have schools that are equal too our schools 
in most Leng 

ny question, of course, is—and it bears 0 on 1 thie sub- 
ject that ace all of us here in the Congress—— 

Governor Barnert. Senator, frankly I don’t the ey they Sua t to 
integrate in the schools, They. start dancing pital er, pl een ant te 
gether, now and then intermarriage between th the 
whites, and it has never worked in any country. Tt heehee always ended 
up in . mongrel race, if it is pracnied long enough and. extensively. 
enoug 

Senator Harr. Do you mean if a ‘Negro i is. permitted to enjoy the 
pao ae which his money: provides, this i is the aunts culmune: 
tion of it? |. , 

Governor Barner. Hecan enjoy it. “He can enjoy. ate: ae 

Senator Harr. He can’t. get into these public facilities.. You. are 
under obligation to reject him. 

Governor Barwerr. He has his own facilition, We provide his 
own facilities.- . - 

Sonator Harr. Governor, let me ask it this way: What explanation 
do you give to the Negro taxpayer of “acai aa ‘for denying him 
access to these public facilities! : 

Governor Barverr., Well, because—of course, they have their own. 
facilities, You are talking about facilities of the: State, or. other 
facilities? 

f course they lave their own facilities, In Jackson, Miss, 1 : 
Negro told me yesterday they have nearly 200 restaurants and Sala 
in and near the city limits of Jackson, Miss. Jackson State College 
one of the most modern and u 5 -to- aay fey in the Nation, 

Alcorn A. & M, is the first ps See at was ever organized, 
a land-grant. college, j in America, located at at Uti, Miss. It isan A-1 
institution. . - 

Andifa Negro wants to take some course that i is not offered in those 
schools, then we appropriate nate and pay his tuition and other 
advantages that he would get in the State of ppl. 

‘For instance, the last special aasion of our. legislature, about 4, 5, 
or 6 months ago, appropriated $100,000 for that one purpose. Some 
ought to go to a dental college, and we don’t have one in Mississi PI 
or some other school where we don’t have that particular. kin 
school, but we send them and we pay what they: vould get if we had 
that school in Mississippi. 
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Senator Harr. If I-were a Mississippi Negro, would I be satisfied 
with that explanation to my question f 

Governor Barnetr. You ought to have heard one a while ago. 
When I said, “Would you rather be a Negro or a white man,” he said, 
“Governor, if you spend one Saturday night on Faro Street you would 
never want to be a white man again.” Sie i ass oe 

Senator Harr. Governor, I think the reason the civil rights debate 
in the Congress has taken a shift in tone is because it is no longer 
possible to stand up and say that they like it, that they are happy, 
that they are content This is the reason the shift in emphasis now 
moves into the fee conservative pattern of assertion of property 
rights. I just do not accept the statement, I cannot, based on the ex- 

rience as I see it, the proposition as you put it when you describe Mrs. 

taley’s restaurant, “everyorie was well pleased.” I don’t think so. 

Governor, in your administration, and for decades before, ‘Missis- 
sippi has been trying to attract new industry into your State. Your 
agricultural and industrial board scheduled a meeting last fall in 

icago. You were to speak to several hundred industrialists. You 
were going to interest them in establishing plants in Mississippi. And 
then came the rioting at the University of Mississippi. The meeting 
was called off. _ 

One of the courts said that. several manufacturers indicated they 
were no longer interested, and a State official was reported to have 
said it was feared he would get a cold reception. 

Doesn’t such a loss of potential industry hurt your State, Governor? 

Governor Barnett. Senator, frankly, Mississippi has made more 
industrial progress in the last 3 years than ever before in any 6 years. 

Senator Harr. Did the incident that I described occur? 

Governor Barnett. I don’t know whether it did or not. The papers 
of Chicago are criticizing us, but they are wrong; they don’t know 
the facts about the meeting. © ~ : | 

Senator Harr. Do you deny there was a meeting in Chicago of 
several hundred—— 

’ Governor Barnerr. We had one in Chicago, and one man in Chicago 
put a plant in Mississippi at Gulfport, doors and sashes, et cetera, $9 
million, and he was a guest at the meeting we did have. It may have 
been postponed for a week or two; I don’t know. The agricultural- 
industrial board arranges those meetings. We did have one, and we 
have gotten several industries from the group that was there. 

May I say this, ibis Mississippi in 1961, the capital investment 
in our State was three and a half times greater than any other one 
average year. Last year ea ea ordre more new industries, 
more new ‘expansions, more new industrial jobs than ever before in 
the history of our State. Last week we announced four industries. 

They are coming to Mississippi from Chicago, other places. 

One company pulled up everything, lock, stock,-and barrel, from 
Chicago about 30 or 60 days ago, the Spartus Co., and located at Louis- 
ville, Miss. Four hundred new jobs. . 

One pulled u pee he had in Ohio and came to Mississippi. 
And the great W. W. Sly Manufacturing Co. made this statement, in 
dedicating’ a factory at Webster County, Miss., that they came for 
one reason, they came to Mississippi, is because the Mississippi peo- 
ple have the courage to try to live up to the Constitution as it 1s writ- 
ten and they are not interested in misconstruing the Constitution to 
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suit political expediency. That man is named Carl Sayer, and. he 
told me you can quote me anywhere. ; yr 

Senator, I will say our State is growing so fast, the population is 
poreasing rapidly. We are getting more industry, I think, than any 
State in the South. 

The Standard Oil Co. will complete a $125 million refinery at Pas- 
cagoula, Miss., in a short time. Its president said that Mississippi is 
one of the last of the old frontiers. He likes the attitude of the white 
and Negro races in Mississippi. I can send you a copy of his state- 
ment. ee 
Senator Hart. I shall be glad to have it. 

Did you go to the meeting in Chicago? 

Governor Barnett. Yes. I have been to several there. We travel 
a lot. We have them in New York, Pennsylvania. I have a trip 
tomake Monday. 

Senator Harr. Are the Census Bureau figures correct that in the 
last 20 years you have lost 220,000 white people? 

Governor Barnett. Yes, sir. 

Senator Harr. And 650,000 Negroes? 

Governor Barnett. I think that is correct. That was from 1940 
to 1950, and 1950 to 1960, Mississippi lost a Con man, you see, in 
each of the 10 years. But the last two and a half years our popula- 
tion is increasing. 

The interim report of the Census Bureau will tell you that we have 
gained in the last year and a half about—2 years—73,000 new citizens. 
It is industrial people who are coming there. Of course, I know a lot 
of Negroes are leaving. They are going north and east on account of 
mechanization of agriculture. 

Senator Harr. On account of that? 

Governor Barnerr. Well, agriculture went to machines, you know. 
They don’t have the cottonpickers we used to have. We have the 
picking machines. BT 

Senator Harr. And apparently there are other factors and cir- 
cumstances, all of which we have elicited here. - oS 

When industry does locate in seeienpe isn’t it your opinion that 
these local customs of segregation and the law, to the extent that the 
law is applicable, would have a very discouraging effect on potential 
employees, both white and Negro, who might otherwise go to Missis- 
sippito work? I wonder if it is possible— 

Governor Barnett. Senator— 

Senator Harr. If I may conclude the question. 

_Is it possible to put ourselves in the shoes of a Negro in San Fran- 
cisco or Detroit——- 

Governor Barnerr. Senator—— 

Senator Harr. May I conclude? 

Governor Barnett. Surely. Excuse me. 

Senator Harr (continuing). Who is an engineer, or a physicist. 
What would he think of joining a work force in Mississippi? 

Governor Barnett. The industrialists, Senator, would be surprised, 
if you would just sit down—— 

Senator Harr. I am talking about the Negro engineer. 

Governor Barnerr. Well, I don’t know how he would feel. Of 
sad you would have to ask him. I don’t know. I just wouldn't 

now. 
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‘ ener Harr. Do you have any suspicion about how he would 
ee 

Governor Barnerr. No, sir. 

Senator Harr. You have no opinion at all? 

Governor Barnett. No, sir. 

Senator Harr. Governor, I hope my figures are right. The median 
white family income in Mississippi is $4,200. Is is abort $6,000 
nationally. The median Negro family income is $1,400 opposed to 
$3,100 nationally. You have indicated that in the last 20) years your 
population has arorpes three-quarters of a million people. uca- 
tion, to the extent that it is gaged by selective servico rejection lists 
lags behind other States in this country. More than 66 percent of 
potential draftees from Mississippi were rejected last year, compared 
with a national average of 46 percent. | 

It seems to me that there is no question that Mississippi wants 
and needs this new industry we are talking about. I cannot see how 
racial discrimination does but discourage the location of such indus- 
try. I would think that the insistence on discrimination, as this pub- 
lic section of your law requires, in education, public accommodations, 
and public facilities, contributes: to this loss and to this. weakness, 
the weakness that affects all of usin the Nation. “ 

Governor Barnett. Senator, certainly I disagree with you on that. 
I wish you could talk with some of the pre of the corporations 
that have located in our State in the last 2 or 8 years. 

For instance, the president of Chrome Craft, the vice president 
of Sunbeam Corp., the president of the Standard Oil Co. of Ken- 
tucky, W. ©. Smith, the president of Sly Manufacturing Co., the 
president of the Lyon Co., about how happy they are in Mississippi. 

We have no trouble with labor, we have an abundance of labor. 
But the Negroes and the whites work together in harmony and peace. 

Mississippi—did I understand you, Senator,.to say that we had 
loa the population had gone down to three-quarters of a 
million | bs ee Hc 

Senator Harr. The figures that the Census Bureau furnished me 
indicate that you lost in 20 years 600,000 Negroes and 220,000 whites. 
a aata: I’m pushing that “truth in packaging” bill, if my arithmetic 
is bad—— 

Governor Barnett. I misunderstood you. I thought we dropped 
down to three-quarters of a million. 

Senator Harr. You have lost, in the last 20 years 870,000 people. 

Governor Barnett. That is probably correct. I won't say that 
it isn’t. But in the last 2 years I think we have gained more than 
22 other States in the Southeast and Southwest. 

One reason we are gaining is because, we have a great, a bold, and a 
far-reaching and famous economic deyelopment program in our State. 
We put our State ona competitive basis with that of other States. And 
that is one of the reasons why Mississippi didn’t get the industry from 


» 


1940 to 1950 that it should have gotten. . cio 
For instance, we reduced our income taxes in Mississippi, We 
ut the right-to-work law in our State constitution. If Imay I would 
ike to send you some statements of some industrialists of how happy 
they are by locating plants in Mississippi. Most of the plants m our 
State are expanding rapidly. | 
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Senator Harr. Did you describe it as the “last frontier” or “new 
frontier” ? 

Governor Barnett. No, sir. 

W. C. Smith, president of Standard Oil Co. made a public state- 
ment that Mississippi is one of the last of the old frontiers. He said. 
“Look at the States that have bowed down to the New Deal, the 
Fair Deal, and other deals.” He said, “States are broke, or nearly 
broke. But Mississippi is sound financially and stable, and the people 
have the courage to vote their convictions.” 

I will send you a copy of W. C.Smith’sstatementifImay. 

Senator Harr. And I would exchange a copy of Secretary Rusk’s 
statement of yesterday and wé will decide between us which of these 
images more persuades the rest of the people of the world that our 
leadership is sound. 

The last question, Mr. Chairman—it is really not a question but 
© comment In order to straighten the reference earlier made to the 
Howard Johnson Restaurant case. 

Governor Barnett. May I say one other thing about Mississippi? 

Senator Hart. surely: 

Governor Barnett. Last year, you will find that the Federal Re- 
serve System of Atlanta made a pone statement that Mississippi’s 
gain was 26 percent greater than the national average in manufactur- 
ing of goods in 1962. I will send you that statement. And where 
we have gained in so many ways we are far ahead of the Nation’s 
average in many, many respects now. 

Senator Hart. Have you concluded? 

Governor Barnett. Yes. 

Senator Hart. The reference earlier was made to the Howard John- 
son case as indicating that under the commerce clause we: lacked 
authority to give effect to the bill that we are considering. I think the 
record again should show that in that case the Court was not con- 
sidering the power of Congress which had been exercised by an exon 
statutory enactment, but rather was considering the commerce clause 
unaided by any congressional enactment. 

The point I seek to make is that that case readily is distinguishable, 
in the event we enact this bill. 

I have been thinking about your recital of the attractions which 
bring business to Mississippi and which reverse, apparently, the cycle 
of loss of population. I would hope that it is not because the majority 
of the people of this Nation feel that practices which we are discussing 
in relation to this bill are desirable practices for a society such as ours 
to encourage. 

Indeed, I suspect that if it is developed the reason Mississippi is 
increasing its rate of industrial expansion is because of discriminatory 
treatment of some citizens; the rest of the Nation will not adopt 
the discriminatory practices as their means of responding to the com- 
petition, but will step up their insistence on the Congress that we do 
all we can to eliminate that kind of competition. 

I had hoped at the luncheon recess to make inquiry about this piece 
of paper, whether in fact the Georgia Commission on Education is 
the authority charged with education in the State. I have not had 
opportunity to do so. I’m sure the chairman will insure that this 
document is given to the FBI, and we would, as has already been in- 
dicated, welcome any information that bears on this. 
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Governor Barnett. Yes. - Oa 8 ng aes 

Senator Harr. I would hate to think that the hearing this morning 
begins to re-create the kind of atmosphere that this country unhappily 
experienced within the lifetime of everybody in this room where, as 
the witness has said, he doesn’t know whether Dr. King is a Com- 
munist or whether Aubrey Williams is a Communist, but because of 
what has been said in this Senate doubt is put into the minds of many 
people about the people you talk about. 

It was a tragic period when it happened, and it is fresh enough in 
our memory not to want to repeat it. The Communists are for peace, 
and so am I. That doesn’t make me a suspect, I hope. I’m for civil 
rights, and I would walk with Martin Luther King. And I hope that 
doesn’t make me a suspect. 

Let’s not re-create the atmosphere where public officials have to 
defend their loyalty instead of defending the wisdom of their position. 
That is a rather great danger when we open this “kettle of fish.” I 
would hope, as we close the hearing this morning, nothing like that 
has happened. 7 

Thank you. Mr. Chairman. 

The Cirairman. Governor, I was about to ask a question along the 
line that the Senator from Michigan asked. Suppose a Member of 
Congress thought about these things for many years, such as the ques- 
tion of public accommodations or the question of civil rights, and came 
to some honest and conscientious conclusion on one side or the other. 
What would all this have to do with the pamphlets, the demonstra- 
tions, or the tactics used, or anything like that? What does that have 
to do with my decision or John Doe’s decision, or the decision of some- 
one who thought about this thing for many, many years? What has 
it got to do with this case? - 

Governor Barnett. I think, Senator, that all these—— 

The Cuarrman. Let me finish. Ifa demonstration was inspired by 
somebody who is wrong, a Communist, or the Elks Club, or the John 
Birch Society, what has that go to do with my honest convictions on 
a problem f “ 

“Governor Barnetr. It shouldn’t have anything in the world to do 

with it. It should not. 

; fe CHSEMSN: It doesn’t, I am sure, in your honest conviction. 
thin 

Governor Barner. I think it has been contributed. I wouldn't 
say it is the sole cause of these bills being presented by the Attorney 
General, but I think it has contributed materially to the Department 
of Justice asking you to enact these laws. 

The Cuatrman. I don’t know whether or not that is true. There 
have been petitions and meetings by some great Americans in the 
church movement, and that wouldn’t influence my honest, conscientious 
decision any more than other demonstrations. Suppose there was 
x demonstration for the same thing inspired by people A detest. That 
still doesn’t mean that my honest convictions are changed. We have 
to look at this, as you suggest, in a cold, honest, conscientious way. 
These demonstrations don’t have much to do with the legislation as far 
as we in Congress are concerned, whoever inspires them, whoever 
doesn’t. inspire them. I think it is a mistake when we start to equate 
good, serious legislation that the Congress has the responsibility to 
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examine and resolve, with the feelings expressed through demonstra- 
tions. Congress has been looking at it for a hundred years off and 
on. When we get off on tangents as to why some demonstration took 
place or who was behind it or who wasn’t behind it, I think we fail 
todo our jobas good Americans. ; 

You can equate anything. Somebody started a demonstration, and 
it could be somebody who is just as anti-Communist as you and I, but 
to equate that to Communist inspiration and conclude that therefore 
that is going to influence somebody’s decision on a piece of legislation 
that has been before the American people, and been a problem, I agree 
with you, long before anybody ever thought of communism or fascism 
is simply mistaken. I think we ought to close on that note. 

You have been here a long time. You have made a great contribu- 
tion to the legal questions involved here. 

Governor Barnett. Thank you. 

The Cuairuan. I expected that of you. I know you by reputation 
tobe an fine lawyer. ; 

Governor Barnett. I am grateful for the courtesy you and other 
members of the committee have shown me. I am deeply grateful 
for the spirit of hospitality that has existed here this morning. 

Thank you very much. 

The CHatruan. Thank you. 

We wil} resume in this room at 3:30. 

(Whereupon, at 1:58 p.m., the committee was recessed, to recon- 
vene at 3:30 p.m. the same day.) 


AFTERNOON SESSION 


The Cuaman. The committee will come to order. 

The next witness we have, and we couldn’t get to this morning, is 
Mr. James J. Kilpatrick, editor, Richmond News Leader. 

We will be glad to hear from you, Mr. Kilpatrick. Do you have 
a statement. or are you just going to talk from notes? 


STATEMENT OF JAMES J. KILPATRICK, EDITOR, RICHMOND NEWS: 
LEADER 


Mr. Kitpatricx. No, sir; I don’t have a statement. I will just 
freewheel, 

Let me first express my thanks to you and Senator Monroney for 
taking time off on a Friday afternoon to be here. 

The Cnarrman. Weare glad to be here. 

we Kinpatrick. It is very much appreciated, and I will not detain 
you long. 

I’m. here this afternoon as vice chairman of the Virginia Commis- 
sion on Constitutional Government, and it occurred to me that I 
might put in a sentence about. what. the Commission on Constitutional 
Government is and what it is not, so that you will know in what. capa- 
city XY am here. 

The Virginia Commission on Constitutional Government is an 
official agency of the Commonwealth of Virginia, though a very 
modest one, created by the general assembly in 1956. It is composed 
of 15 members, and our function is to propagate as best we can what 
seems to us a sound construction of the U.S. Constitution. 
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We have a very modest schedule of publications; we make a few 
speeches around and about the country, and we do what we can to try 
to maintain a solid and constructive relationship between the Federal 
Government and the States. 

Our budget is, $125,000 a year but we are so frugal in Mr. Byrd’s 
Virginia that we only spend about half of that every year. 

The chairman, Mr. David Mays, was not able to be here today repre- 
senting the commission, though he hopes to be able to testify before you 
next week or at the committee’s convenience. He and Mr. Fred Gray, 
the former attorney general, who is a member of our commission, are 
both attending the Virginia Bar Association convention this weekend. 
They sent me to represent them and the commission and comment 
upon this bill. 

That is what the commission is. 

The Cuarrman. We are trying to save a little time here. May I 
suggest if their comment is no different than yours, we might have the 
whole thing and they can put astatement in the record. 

Mr. Kivpatricx. Well, sirs, theirs will be much more informed than 
mine. 

The CuarMan,. They will elaborate more than you. i 

Mr, Kinratricx. Yes. They are lawyers, where I am not. I think 
they will belongerthanI willbe. >. ~— 

he commission is having two papers prepared, one by Prof. Wil- 
fred Ritz, of the Washington an 3 law faculty, dealing with the 
omnibus bill. We are having another paper prepared by Mr. Hugh 
White, of Hunton, Williams, Gay, Powell & Gibson in Richmond, a 
leading law firm there, dealing simply with title 2 of the omnibus bill 
or the particular bill, 1732, that is before this committee. 

For the record we would like to include at this point an excerpt 
from the booklet entitled “Civil Rights and Legal Wrongs,” published 
by the Virginia Commission on Constitutional Government (1963), 


as follows: 
TrrTLe II. Pusitic ACOOMMODATIONS 


.’ Perbaps the most obvious wrongness of title II may be summed up In a phrase: 
This section is conceived in hypocrisy, and cannot rise above {ts shabby origins. 

Title II opens with a long recital of “findings.” In these opening paragraphs, 
the Congress purportedly “finds” all sorts of burdens upon interstate commerce, 
ail resulting from acts of racial discrimination. It !s of passing interest to In- 
quire how the Congress has found these things, for the administration's witnesses 
have provided no convincing evidence to point them out. Possibly we are to rely 
on faith alone. In any event, the Congress here “finds” that a substantial num- 
ber of Negroes, traveling in interstate commerce, are denfed convenient access 
to hotels, motels, and eating accommodations; that practices of audience dis- 
crimination in the ‘entertainment industry create “serious and substantial” 
burdens upon interstate commerce; that fraternal, religious, and sctentific con- 
ventions “frequently” are dissuaded from meeting in particular cities by reason 
of discriminatory. practices; that business organizations “frequently” are ham- 
pered in setting up branch plants by reason of discrimination; and finally, that— 

“(h) The discriminatory practices described above are in al cases encouraged, 
fostered, or tolerated in some degree by the governmental authorities of the 
States {n which they occur, toAtoh license or protect the businesses involved by 
meane of lawe and ordinances and the activities of their executive and judictal 
oficera.” [Emphasis supplied.) 
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This is the strange and ominous foundation on which title II is made to rest. 
Read it, we beg you. Ponder it. Reflect, if you please, upon this assertion of 
some Federal authority over any business that may be “licensed” by State auth- 
ority. Reflect, if you please, upon the vagueuess of these activities of a State’s 
executive and judicial officers. Because the very next sentence of this “finding” 
ties it all together: 

“Such discriminatory practices, particularly when thelr cumialative effect 
throughout the Nation Is considered, take on the charactér of action by the 
States and therefore fall within the ambit of the equal ‘protection clatise of the 
14th amendment to the Constitution of the United States.” 

The object of this smooth leaping and hurdling is appa-ent to the most casual 
student of the Constitution. Obviously, the 14th amenduter.; does not prohibit 
acts of private discrimination in ordinary daily life. ‘The Su, ene Court of the 
United States repeatedly has sald so. ‘In an unbroken chain f opinions reach- 
ing back to 1883, the Court has ruled that the amendment prohibits only those 
acts of discrimination that may be charged to the States themselves in such areas 
as voting rights, jury servics, and access to public institutions. The amend- 
ment says that “no State” shall deny equal protection. What individuals do is 
thelr own business. But suppose—as this bill proposes—that individual acts 
take on the character of State acts? In this event, the smallest retail establish- 
ment, the humblest soda fountain, takes on the character of the State itself. In 
effect, it becomes an agency of the State. Its acts are State acts: Its denials 
are State denials. And in this fateful moment, the ancient distinctions between 
private property and public agencies fy out the window. Under the precedent 
here proposed, private property, as such, in this regard will have ceased to exist. 

This is the very crux of title II of the President’s bill. These easy “findlogs” 
do not affect the South alone. They affect every State, every locality, every busi- 
nessman. In this mad confusion of the Commerce Clause and the 14th amend- 
ment, nothing makes sense. The alleged acts of racial discrimination by private 
business establishments simultaneously are found to be burdens upon interstate 
commerce and denials of equal protection by the States themselves. 

The final finding reflects this confusion: 

“(i) The burdens on and obstructions to commerce which are described Aote 
can best be removed by invoking the powers of Congress under the 14th amend- 
ment and the Commerce Clause of the Constitution of the United States to pro- 
hibit discrimination based on race, color, religion, or. national origin in certain 
public establishments.” 

We invite the thoughtful reader to go back and read that paragraph once again. 
Ostens'bly, the bill ig here concerned with “burdens on and obstructions to” com- 
merce. . The power of the Congress in this area derives from article I, section 8, 
vesting In Congress the power “to regulate commerce among the several States.” 
But the object py this bill is not really to regulate commerce. The object of the 
bill, in {ts own revealing words, is to “to prohibit discrimination.” The Com- 
meres Clause is here being deceptively adapted not to commerce, but to social 
reform. 

The substantive * provisions of the President’s bill then are set forth: 

“Seo. 202. (a). All persons shall be entitled without discrimination or segrega- 
tion on account of race,-color, religion, or national origin, to the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages and accommo- 
datione of the following public establishments :”. 

And the bill sets them forth. We put them line by line, the better to empha- 
size the sweep of this bit The law, by its own terms, is to apply ti — 

Every hotel; A 
Every motel; 
every other public place engaged in furnishing lodging to transient guesta, 
including guests from other States or traveling in interstate commerce; 
Every moiion picture house; 
Every theater; 
- Every sports arena; 
- Every stadium; . 
Every exhibition hall; 
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Every other public place of amusement or entertainment which cus- 
tomarily presents motion pictures, performing groups, athletic teams, ex- 
hibitlons, or other sources of entertainment which more in Interstate 
commerce; 

Every retail shop; 

Every department store; 

Every market; ; 

Every drugstore; 

.. Every gasoline station; 

Every other public place which keeps goods for sale; 

Every restaurant; 

Every lunchroom; 

Every lunch counter; : 

Every soda fountain; ‘ 

Every other public place engaged in selling food for consumption on the 
premises; and . 

Every other establishment where goods, services, facilities, privileges, 
advantages, or accommodations are held out to the public for sale, use, rent, 
or hire***, . i 

Then follows the superficial saving grace of “if.” The provisions of section 
202 are to apply to such establishments “If’”— ; ' 

(i) The goods, services, facilities, privileges, advantages, or accomnio- 
dations offered by any such place or establishment are provided to a sub- 
stantial degree to interstate travelers; or ; a : 

(2) a substantial portion of any goods held out te the public by any such 
place or establishment for sale, use, rent, or hire has mored in interstate 

- eommerce ® * *, 

. There are two other such provisions, but it is needless to quote them. The 
second proviso Impales the smallest hotdog stand upon the transportation of 
its mustard. There is not a nelghborhood soda fountain in America, not a 
dress shop, not a hatshop, not a beauly parlor, not a single place or establish- 
ment beyond the tinlest roadside stand of which {t may be said that a substantial 
portion of its goods, held out for sate or use, has not moved in interstate 
commerce, eae 

We would urge thoughtful Americans, wherever they may live, whatever their 
views may be on questions of race relations, to ponder the twisted construction 
here placed upon the Commerce Clause. When the Congress first began to 
reguiate “commerce among the several States,” the object was to regulate the 
carriers in which the goods were hauled. In time, a second area of. regulation 
developed, as the nature of the goods themselves came into the congressional 
power. Then-a third area developed, as Corgress gought to regulate the, condl- 
tions undef which the goods themselves were manufactured. 

In this bill, a fourth area fs opened up. It is as wide as the world. Here 
the Congress proposes to impose a requirement to serve. Heretofore, such a 
requirement has been imposed solely In the area of public service corporatlons-— 
the telephone companies, electric power companies, gas and water companies— 
the companies that operate a8 regulated public utilities. Now the restricted class 
of public service corporations is to be swept aside. Here Clancy’s Grill and 
Mra. Murphy’s Hat Shoppe are equated with A.T. & T. The neighborhood 
drugstore is treated as the gas company: It must serve. Within the realm of 
section 202, the owner has no option, no right of choice. Yea, he may reject 
drunks, rowdies, deadbeats. But his right to discriminate by reason of race or 
religion—or any other related personal reason—is denied him under the patn of 
Federal injunction and the threat of prison sentence for contempt of court. 

At this point fn our drgament the Virginia Commission would beg the closest 
attention: We do not propose to defend racial diserimination. We do defend, 
with all the power at our command. the citizen’s right to discriminate. How- 
ever shocking the proposition may sound at firat impression, we submit that 
under one name or another, this fs what the Constitution, in part at least. is all 
shout. This right ts vita! to the American system. If this be destroved, the 
whole basis of individual Ilbertv Is destroved. The:Américan avatem does not 
rest non some “right to be right.” as some leelsative matoritv may define 
what $s “right.” Tt rests solidly unon the individuals right to be wrong— 
unon his right fn hts personal life to be canricions, arbitrary. nrejudiced, binsed, 
opinionated, nnreasonable—upon his right to act as a freeman tna free roclety, 
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We plead your indulgence. Whether this right be called che right of free 
choice, or the right of free association, or the right to be let alone, or the right 
of a free marketplace, this right is essential. Its spirit permeates the Con- 
stitution. Its exercise colors our entire life. When a man buys unlon-made 
products, for that reason alone, as opposed to nonuntou products, he discrim!- 
nates. When a Virginian buys cigarettes made in Yirginla, for that reason 
alone, as opposed to cigarettes made in Kentucky ur North Carolina, be dis- 
criminates. When a housewife buys a nationally advertised Npstick, for that 
reason alone, as opposed to an unknown brand, she discriminates. When her 
husband buys an Ameritan automobile, for that reason alone, as opposed to a 
European automobile, he discriminates. Hvery one of these acts of ‘discriminu- 
tion” imposes some burden upon interstate coramerce, 

The exainples could be endlessly multiniied. Every reader of this discussion 
will think up his own examples from ‘the oranges of Florida to the potatoes of 
Idaho. And the right to discriminate obviously does not end with questions 
of commerce. The man who blindly votes a atraight Democratic ticket, or a 
straight Republican ticket, is engaged in discrimination. He is not concerned 
with the color of an opponent’s skin; he {s concerned with the color of his party, 
Merit has nothing to do with it. The man who habitually buys the Times iustead 
of the Herald Tribune, or Life instead of Look, or listens to Mr. Bernstein in- 
stead of to Mr. Presley, !s engaged in discrimination. Without pausing to chop 
logic, he Is bringing to bear the accumulated experience—the prejudice, if you 
please—of a lifetime. Some nonunion goods may be better than some union 
goods; some Deniocrats may be better than some Republicans; some issues of 
Look may be better than some issues of Life. None of this matters. Ina free 
society, these chofces—these acts of prejudice, or discrimination, or arbitrary 
judgment—universally have been regarded as a man’s right to make on his own. 

The vice of Mr. Kennedy’s title II is that it tends to destroy this concept by 
creating a pattern for Federa) intervention. For the first time, outside the fully 
accepted area of public utllities, this bill undertakes to lay down a compu!sion 
to sell. ae 

We ralse the point: If there can constitutlonally be a compulsion to sell, 
why cannot there be, with equal justification, a compulsion to buy? In theory, 
the bill is concerned with “burdens.on and obstructions to” commerce. In 
theory, the owner of the neighborhood restauiant imposes an intolerable burden 
upon interstate commerce if he refuses to serve a white or Negro custonier, a8 
the case may be. Lut let us suppose that by obeying some injunction to serve 
a Negro patron, the proprietor of Clancy’s Grill thereby loses the trade of 
10 white patrons. In the South, such a consequence {s entirely likely; it has 
been demonstrated In the case of goutherh movie houses. Can it be sald that 
the refusal of the 10 whites imposes no burden on interstate commerce? Plainly, 
these 10 intransigent customers, under the theory of this bill, have imposed 
10 times as great a burden on commer¢e among the several States. Shall they, 
then, be compelled to return to Clancy’s for their meals? Where does this line 
of reasoning lead us? 

How would all this be enforced? Under title II, the Attorney General would 
be required to investigate complaints of denlal of service. Persistent acts of 
discrimination would be prohibited by.Federal injunctions, obtained in the name 
of the United States. Any person who attempted to interfere with Clancy's 
decision would be subject to individual injunction. And at the end every such 
proceeding Hes the threat of fine or imprisonment for contempt of court. There 
tcould be no jury tritate. Peer hee 

Thia has been a very abbreviated summary of the “public accommodations” 
features of the President's bill. A definitive analysis could be much extended. 
Not only Is the Commerce Clausé distorted beyond recognition, the provisions of 
the 14th amendment alse are warped to cover Individual action as opposed to State 
action. Our hypothetical Clancy could not cal upon the police:to eject an 
unwanted customer, trespassing upon his booths and tables. Rellance upon 
local police to enforce old laws of trespass, under this bill, would be regarded 
as an exercise of "State action.” Olancy bas become the State. Like Louls of 
old, he too may say, “L'état, c'est mof.” 


Roth of those papers will be ready within another week or 10 days 
and we hope to have an opportunity to present them to you. 
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The CHamMan. We will be glad to have them. 

Mr. Kitpatrick. Meanwhile I’m here in their behalf. 

I started to say, Senator, what our commission is not. This seems 
to me important, especially in the context of today’s hearing. Weare 
not concerned in any way with these racial issues as such. In the past 
7 years of our operations we have dealt with constitutional questions 
of search and seizure, of the allocation of seats in the State legisla- 
tures, of the water rights of Arizona and California, of the appellate 
procedures of State courts, and one thing we have not dealt with, as 
a matter of fact, is this question of race relations. Our concern is for 
constitutional government solely. 

On that point, though, I thought I might stick in a small personal 
comment on the bill that you have before you, since I’m up here. 

Many of us on the commission would not regard this title II of the 
omnibus bill as the worst part of the bill. We think other sections 
of the bill are in some respects a good deal worse. There is no ques- 
tion in my own mind that many of us in the South could live with 
the consequences of this title TI, at least for a time. If you pass the 
bill on a Monday, Tuesday would come up just the same, and for a 
period of time the social changes or consequences in the South, as best 
I can interpret them, where this bill would be of primary applica- 
tion, would be relatively fow. vs 

So I have no strong feelings myself, sir, about the consequences of 
this bill as such. I think that none of the members of tho Virginia 
Commission on Constitutional Government is enthusiastic about inte- 

ration, but some of us are less enthusiastic than others. We have dif- 

erences of opinion. 

My purpose here is simply to talk about the bill from a conctitu- 
tional point of view, and to convey to you the strong feeling of our 
entire commission, which discussed this bill Jast week, that it is in 
many respects, sir, a palpably unconstitutional bill; that it trespasses 
upon fundamental rights; and that it does so in a way that we beliove 
would be very bad for the country, and of no perceptible value to race 
relations. 

Going to the first section of the bill under “Findings,” we find the 
sentence: 

These citizens, particularly Negroes, are sudjected in many places to dis- 
crimination and segregation, and they are frequently unable to obtain the goods 
and services available to other interstate travelers. 

Demurring to that for a moment, we would inquire by whom are 
they subjected to this discrimination? The language is that “they 
are subjected in many places to discrimination and segregation.” 
At the outset of the bill, sir, we would take the position that they are 
subjected to these acts not by the State governments, sir, and not by 
laws, not by regulations, not by official acts of the States, but by 
private individuals acting in their private capacity. 

The second paragraph of the bill recites— 

Negroes and members of other minority groups who travel interstate are 
frequently unable to obtalu adequate lodging accommodations during their 
travels, with the result that they may be compelled to stay at hotels or motels 
of poor and inferlor quallty, travel great distances from their normal routes 


to find adequate accommodations, or make detalled arrangements for lodging 
far In advance of scheduled Interstate travel. 
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We raise the question, sir, whether there is some right to adequate 
lodging accommodations, especially a Federal right arising under 
the Constitution of the United States? Is there a right to adequate 
lodging accommodations during travels? And desirable as that 
inig fb sir, as a matter of social or public policy, we gravely ques- 
tion whether this is a right arising under the Constitution of the 
United States. 

We think that possibly there may be a right arising under the 
common law under the old innkeepers’ statute, but we would con- 
tend, sir, that this is no business of the Congress of the United States. 

The third paragraph in the bill, along the same line, recites that— 

Negroes and members of other minority groups who travel interstate are 
frequently unable to obtain adequate food service at convenient places along 
thelr routes, with the result that many are dissuaded from traveling interstate, 
while others must travel considerable distances from their {Intended routes in 
order to obtain adequate food service. 

It seems to us that there is at least a degree of conflict between the 
first finding of fact and the third in that the first suggests that they 
are traveling in large numbers; the third suggests that they are having 
all these diffculties. 

We would really like, sir, many of us, to see some sort of evidence 
in support of these findings. How frequently does all this occur? 
How many “others” must travel what considerable distance? We 
suspect that this finding has been largely spun out of whole cloth 
and would be inclined to ask for strict proof thereof. 

The fourth paragraph in the bill recites that— 

Goods, services, and persons In the amusement and entertalnment Industries 
comnionly move in interstate commerce, and the entire American people benefit 
from the increased cultura) and recreational opportunitles afforded thereby. 

We would take the position on that point, sir, that that finding rep- 
resents a rather attenuated Federal interest. 

The next sentence recites that— 

Practices of audience discrimination and segregation artlfically restrict the 
number of persons to whom the interstate amusement and entertainment Indus- 
trigs may offer thelr goods and services. 

Again, sir, we would ask for strict proof thereof. In my own ex- 

erience in Virginia, and in traveling rather widely about the South, 

at least would tend to doubt the validity of the finding in para- 


graph (a). : 
16 fifth paragraph of findings says this: 

Retail establishments in all States of the Union purchase a wide variety and 
& large volume of goods from business concerns located in other States and in 
foreign nations. Discriminatory practices in such establishments, which in some 
instances have led to the withholding of patronage by those affected by such 
Sige inhibit and restrict the normal distribution of goods in the Interstate 
market. 

a sir, respectfully, we would ask for strict proof thereof. We 
would ask how many instances, because many of us who have lived 
our whole lives in the South would strongly doubt that in many in- 
stances, sir, that to any substantial or truly significant degree these 
practices really have resulted in the withholding of any significant 
amount of patronage. 

Again, sir, wo submit that that finding of fact contained in the bill 
has been spun out of the drafters’ imagination. 
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The sixth paragraph deals with conventions. It recites that— 


Fraternal, religious, scientific, and other organizations engaged In futerstate 
operations are frequently dissuaded from holding conventlons in citles which 
they would otherwise select because the pubdlile facilities in such cities are el(her 
not open to all members of racial or religious minority groups or are avallable 
only on & segregated basis. 

On this point also, sir, we would ask for some sort of really strict 
proof. How frequently ¢ I ask the committees, sir, how many frater- 
nal, religious, scientific, and other organizations really have been dis- 
suaded—over what period of years—from holding conventions by 
reason of these particular things? I suspect the number in terms of 
the total number of conventions held annually would be very, very 
small, so small, sir, in our judgment, as not really to impose any sig- 
nificant burden upon interstate commerce. 

The next finding is along the same line, that— 

Business organizations are frequently hampered in obtaining the services of 
skilled workers and persons in the professlons— 

Because of these practices, and that these acts of discrimination 
prevent the most effective allocation of national resources. 

Many of us have not been altogether aware that the allocation of 
national resources in the context of this paragraph was altogether 
the function of the U.S. Congress. We would have imagined that 
the selection of sites for business was the obligation and the responsi- 
bility of private industry and scarcely the responsibility of Congress. 

Finally I come to the paragraph in the bill, No. 8, to which we 
take strong dissent : 

The discriminatory practices described above are fn all cases * * *, 


_ Now, Senator, we submit strongly, sir, that that word “all” is 
mot emphatically not justitied anywhere in the whole of the South, 
that— 

The discrluiuatory practices described above are {n all cases encouraged, 
fostered, or tolerated in some degree by the governmental authorities of the 
States In which they occur— 

Sir, with all respect, we strongly dissent, and we object to that 
language in the bill. In my own Virginia, for example, the practices 
and policies and the position of the governmental authority of the 
State is absolutely neutral on these matters. You can go to Rich- 
mond this afternoon and on Fifth Street, a block from my office, 
rou will find one restaurant that is desegregated, and the one next to 
it that is not, and the government is absolutely indifferent. It 
couldn’t care less whether the restaurant accepts or does not accept. 

And this is true in North Carolina; it is increasingly true, I be- 
lieve, Senator Thurmond, in South Carolina. It is true in parts of 
Georgia. It certainly is true all over Florida. It is true in Louisi- 
ana. Ina great many parts of the South the State authorities are 
completely indifferent. 

So it simply is not true, we respectfully submit, to say that in 
all cases these discriminatory practices are (1) encouraged, (2) fos- 
tered, or (3) tolerated in some degree by the State authorities. 

Continuing in that paragraph, I submit that a word appears to 
which I would invite your most. earnest attention. This is the state- 
ment that these practices are the result of governmental activities 
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“which license’ — “which license-—* “— the businesses involved by 
means of laws and ordinances.” 

We on the Virginia Commission of Constitutional Government 
would submit that you gentlemen have a Pandora’s box in that word 
“license” and you are about to open it. When you predicate this bill 
upon the licensing activity of the States, as of that moment you have 
entered every dentist’s office, every doctor's office, every lawyer's office, 
every beauty parlor, every barber shop. You have entered; in our 
judgment, 90 to 95 percent of all businesses operating in the whole 
United States with that word “licensed.” 

And now you are inside their doors, sir, and you have predicated the 
bill npon the fact of their being licensed by the State. In just a 
moment. you are going to say that that fact of their having been 
licensed by the State gives them, as you say in this bill, the character 
of State agencies. 

You say here these businesses are licensed or protected by means 
of laws and ordinances and this vague word “activities”’—the activi- 
ties of the State’s executive and judicial officers. YT surmise that what 
you gentlemen mean by this word “activities” is the activity of police 
in making arrests, and of courts in enforcing trespass laws. “Activi- 
ties” is a very, very broad word, and we would like to see it somewhat 
narrowed. 

Then appears the key sentence of this bill: 

Such discriintnatory practices, particularly when thelr cumulative effect 
throughout the Nation {s considered. take on the character of action by the States 
and therefore falt within the ambit of the equal protection clause of the 14th 
aniendment to the Constitution of the United States. 

Gentlemen, what a leaping and a hurdling is here as you surmount. 
logic and reason by this absurd syllogism. ‘fe takes on “the character 
of action” by tho States. and without pausing to contemplate the mean- 
ing of that. phrase, therefore, vou recite, “Therefore it falls within the 
ambit of the equal protection clause.” 

Mind vou, vou are confessing this is not action of the States. You 
agree tothat. It is merely the character—— 

The Ciaran, Mr. Kilpatrick, we are considering these matters. 

Mr, Kitpatrick. I should have referred to the diaters of the bill, 
sir, not the committee. I apologize, sir. 

The Cuamruan. We haven't considered it yet. Wo haven’t had a 
meeting to consider it. We are listening to good testimony like you 
are giving us to help us make a decision. 

Mr. Kitratrick. I apologize to the committee, sir. I was carried 
away by my own sense of indignation, I should have addressed this 
to the drafters of the bill. They propose this illogic, whoever they 
were, these anonymous gentlemen. 

Then in the final paragraph, before we get to the meat of the bill, 
a curious reversal occurs. It says here: 


The burdens on and obstructions to commerce— 


We have been dealing with the commerce clause right up to the 
preceding sentence— 


The burdens on and obstructions to commerce which are described above can 
best be removed by invoking the powers of Congress— 
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And then it doesn’t say immediately under the commerce clause. 
Amazingly it says “under the 14th amendment” and then it recites 
the commerce clause. 

The drafter of that particular paragraph, I say to you, sir, was 
sick with indecision and scarcely knew which way to turn, to the 
commerce clause or to the 14th amendment. He is going to remove 
these burdens upon commerce by invoking first of all the 14th amend- 
ment. 

Now, sir, turning to the merits of the bill itself, I’m instructed by 
our Commission to present to you very briefly some of our arguments 
on the matter of the commerce clause. In our view the regulation 
of commerce among the States under article I, section 8 by the Con- 
gress in the past has dealt primarily with three areas of commerce. 

First of all was the regulation of the means by which the goods were 
to be transported, the steamboats, the railroads, later the airplanes. 

Secondly was the regulation of the goods themselves, or the prohibi- 
tion of the goods themselves, and this led us under the interstate com- 
merce clause into the control of drugs and foods and contaminated 
wheat and the interstate transportation under the White Slavery Act 
and the interstate transportation of automobiles. You got into the 
goods themselves. 

And thirdly, beginning around 1910 or 1915, into regulation of the 
conditions under which the goods were manufactured, and this led us 
in time to constructions of the commerce clause dealing with mini- 
mum wages and hours and working conditions and overtime pay and 
labor relations and that sort of thing. 

We would earnestly submit to you, sir, that only in one area, how- 
ever, has the Federal Government ever attempted to deal with a re- 
quirement to serve under the commerce clause, and this is in your 
legislation dealing with public service corporations. And here we 
are in complete accord when it would come to a requirement that a 
railroad carry all customers, that a power company serve all appli- 
cants, that a telephone company serve anyone who wants a telephone. 
Certainly, in these areas of monopoly regulation, in the field of public 
service corporations, of course a requirement to serve seems to us 8 
completely valid obligation. But now your position—— 

Senator Monronery. Would you yield right there? 

Mr. KiepaTricx. beg Chea ak 

Senator Monroney. They are required to serve under Federal Jaw 
pay so ue as they operate lines or systems outside of one State, are 
they not 

Mr. Kinpatrick. Yes,sir. I was thinking—— 

Senator Monroner. Even though they are interconnected with out- 
side lines, unless they themselves are operating across State lines they 
are not compelled, under the utility laws that I know of, to serve any- 
one. They are State Jaws. Interstate, the Federal Power Commis- 
sion can require it? 

Mr. Kizpatrick. Yes, sir. Most of the compulsion to serve would 
come with State laws. ‘The Federal Power Commission has such exten- : 
Sive jurisdiction I am certain it would be able to invoke it in this area. 
Power moves across State lines in so many grids that the companies 
are in fact interstate as the telephone companies are also. 
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Radio stations would be another example of this area of the require- 
ment to serve, the equal time provisions, that sort of thing. 

I think in all of these areas where you are dealing with public serv- 
ice corporations in interstate commerce, that, of course, a requirement- 
to-serve provision makes sense. You have licensed them to perform 
in a particularly narrow field and we have no quarrel with that. What 
we say here, sir, is that the drafters of this bill, in our judgment, sir, 
are attempting to equate the least dress shop, the least soda fountain, 
with A.T. & T. You are getting into an area of public service corpo- 
ration regulation here when you un pore & requirement to serve in the 
name of interstate commerce upon these generally local enterprises. 

We don’t want to go into reductio ad absurdum arguments because 
they, by their nature, do become absurd. But we raise the question for 
your speculation and for your committee discussions, of where this 
door leads you. Once you have justified some sort of equation with 
public service corporations, once you have imposed this requirement 
to serve all customers, now do you then open the door for rate regula- 
tion? For Federal licensing? 

What sort of doors are you opening under a requirement-to-serve 
provision which you never before have ar pet to any except these 
publio service corporations?! We submit this is a very bad door to 
open. We don’t believe that the least little dress shop on Grace Street 
in Richmond is to be equated with the Virginia Electric & Power Co. 
in terms of its subjection to Federal law and a Federal requirement to 


rve. 

I dwell for a moment on that word “license” in the preamble to this 
bill. I would like to come back to it, because in our judgment it seems 
that this is a great door you are opening, this word “license,” that if 
this leads us to the ambit of the equal protection clause, this State 
licensing, our fear, gentlemen, is that in that moment you tend to 
obliterate altogether the distinction which has existed historically 
when the agencies of the State and private business, and we question 
gravely whether that is a distinction that really you want to obliterate, 
whether or not in the emotionalism of the hour this profound question 
of our economy and our Constitution has not been obscured. 

We take the position, moving on from the commerce clause, that 
the bill in its present form gravely violates the 14th amendment. We 
don’t believe that it ever was the intention of the framers or the rati- 
fiers of the 14th amendment that that engrafting upon the Constitu- 
tion was intended to apply to enterprises, places, and establishments of 
the sort that would be covered under this bill. 

During this morning’s testimony Governor Barnett rather stole 
some of my speech because he read in large pew from the Civil Rights 
Cases of October 1883, which I had intended to enlighten you with 
myself, and he dealt with some of the subsequent citations of that 
ease in Williams v. Howard Johnson. He did not touch on the Wi#- 
mington Parking Authority case in which only 2 years ago the lan- 
guage of the Civil Rights Cases was again affirmed at the highest level 
of our jurisprudence. 

_ So, we don’t believe this ever was intended and we believe that the 
Judges who, in October 1883, voted 8 to 1 to throw out that Civil 
Rights Act, of 1875, we believe they were a great deal closer to the 
true meaning of that amendment than perhaps we are today. They 
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haven’t suffered from distorting distance, as Mr. Justice Brandeis 
once called it. 

They knew what the amendment meant. And those eight justices 
were northerners: Ohioans, New Englanders, two of them had fought 
in the Union Army; they had no southern bias of any sort. Tho eight 
wrote this solid opinion saying that the 14th amendment never was 
intended to do anything of this sort. 

Tt. is our surmise that this word, “activities” in the bill is intended 
to mean, as I said, the activities of the police; that you have here a 
restaurant; the proprietor refuses for his own reasons to serve a Negro 
customer who comes in; the Negro sits down, refuses to leave; the 
proprietor demands that he leave, and summons the police; the police 
make an arrest for trespass; the case is taken into public courts, and 
prosecution is mace there. 

Our presumption is that it is the view of the framers that that ac- 
tion of the police and the police justice, of the courts, constitutes State 
action within the ambit of the 14th amendment. ’ 

With that point of view, sirs, we respectfully disagree as strongly 
as we know how. It seems to us that there the activities of the State 
are directed not toward the enforcement of some public law or prac- 
tice or custom, if you please, of segregation ; they are directed toward 
entered the businessman’s ant of property. ey are directed, sir, 
against the law of trespass, and not against the private custom or prac- 
tice of racial discrimination. 

Surely in this free country a man still has the right to call upon his 
police to onforce the laws of trespass. 

I had certain questions and reservations about the particular lan- 
guage and sweep of the bill. Our other spokesman later on will touch 
upon them. When you get down to any “soda fountain,” as the bill 
now recites, in the third paragraph, we believe that truly you have 
pessed completely out of the area of interstate commerce; that it is not 
reasonable, gentlemen, to say, as the drafters of this bill said, that 
“Any restaurant, lunchroom, lunch counter, soda fountain” is some- 
how engaged in interstate commerce. 

This is stretching the commerce clause in our judgment beyond the 
bounds of reason. We think that there is still a point in law at which 

cods have come to rest and we think perhaps the neighborhood soda 
Fountain is one such point. 

On that point we would like to ny this: That there has been a good 
deal of discussion about the Mrs. el ad laces in the past few 
woeks—some talk of a compromise on this bill so that it would not 
apply to Mrs. Murphy’s lunchroom, Mrs. Murphy’s hatshop. 

e¢ would submit to vou gentlemen that the thrust of this bill 
inevitably will be just against Mrs. Murphy’s place. 

Now, your big stores, your Miller & Rhoads, and Thalhimers, in 
Richmond, your big interstate highway lunch rooms, the Howard .fohn- 
son places and others, they are not going to continue any practices of 
segregation law.’ Month by month these pass. The big targets are 
steadily being toppled. The bi Rest hotels in Virginia now readily 

adinit Negi patrons. These old barriers are falling at the big levels. 
‘So that this bill, if passed, is not. going to affect the big stores, the 
big hotels. No, sir, it is going to go to Mrs. Murphy. It is going to 
go to your soda fountain in Lawrenceville, Va.; your little lunchroom 
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over here somewhere, in a small town. That is where it is going, 

because in every case it will be true that a substantial portion of any 
roods held out to the public by such places for sale, use, rent, or hire 
as moved in interstate commerce, and they are covered. 

There is, in the view of our commission, not the ah fuse question 
that every bowling alley, every beauty shop, every barbershop, every 
tiny retail establishment in the whole of this country is covered by the 
sweeping language of the bill as the drafters have put it. forth. 

F I have only a few more comments under the Constitution and I am 
one. 

We submit that there may be some question of the constitutionality - 
of this bill under the fourth amendment dealing with the right of 
people to be secure in their houses. It is true that it deals with busi- 
ness, but. business houses are often called just that, business houses, 
~ and we have seen the Constitution ateetchiell all over the place. 

Perhaps the theory of the Constitution on which we are not sup- 
posed to turn the clock back now regards a man’s house as his place 
of business, in which ease it would no longer be secure under this bill. 

More seriously, we feel that the bill violates the fifth amendment’s 

iarantees of property, that a man’s property is not to be taken from 

im for public use without just. compensation. 

We feel that the bill violates the ninth amendment, which reserves 
to the people those rights that have not been enumerated and says 
that such rights shall not be disparaged. We feel that it. violates the 
sixth amendment because in effect you have created here, sir, you will 
have created, or the bill’s drafters would create, an area of criminal 
prosecutions. 

Under the whole of the omnibus bil], on which T understand I really 
have no business testifying, you deal with a good many threats, and 
questions of intimidation. In plain point of fact, I believe that there 
are provisions if this bil) dealing with the threatening or the denial of 
these various things. 

Yes, sir; that isright. Under section 203 in the bill that I have here 
you speak of: 

The offense of depriving or attempting to deprive of rights and privileges, inter- 
fering or attempting to interfere, intimidating, threatening or coercing persons, 
punishing or attempting to punish persons. 

It would seem to us, sir, that these lead you into the acts that have 
“the character of” criminal acts, and if these acts have “the character 
of” criminal acts, they would seem to us to be brought within the ambit 
of the sixth amendment that says that in all criminal prosecutions a 
trial by jury shall be preserved. 

This bill would provide no jury protection at all—— 

The Cramsan. Where is that reference in this bill that you are 
talking about? 

Mr, Kirparricx. It is the subheading, “Prohibition Against Denial 
of or Interference With the Right to Nondiscrimination.” 

The CrarrMan. I don’t see that. 

Senator Proury. What page? 

The Cuairsaan. Do youmean page 7? Section 4? 

Mr. Kinrarrick. It is the section beginning, “No person, whether 
acting under color of law or otherwise.” 

The CrarrMan, I see it. 
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Mr. Kiupatrick. I am glad you brought me back to that because I 
had underlined, “or otherwise.’ 

The CHarruan. There is no criminal penalty involved there. 

Mr. Kinpatrick. No, sir. What I say is that this takes on “the 
character of” criminal actions, and this use of that phrase, “takes on 
the character of,” has a certain fascination for me. “Such discrimina- 
tory practices take on the character of action by the States.” 

While ung are taking on the character that otherwise they 
might. not. be thought to assume, we would take the position that these 
various acts of intimidation and coercion take on the character of 
‘ criminal acts, and by extension of the same sort of logic employed by 
the drafters of the bill earlier in the “findings,” this might be thought 
to come under the heading of a criminal prosecution to which under 
the Constitution the jury trial is reserved. 

Gentlemen, those are the preliminary objections that we take to 
this bill. AsI say, I am here merely substituting for Mr. Mays and 
for Mr. Gray who want very much to come and expound this as 
lawyers to you. 

And I now have trespassed longer on the time of the committes than 
Thad hoped to. 

Those are all the remarks that I have to make on it. 

The Cuarraan. Are there any questions of Mr. Kilpatrick? 

I have only one question. I think, Mr. ee you could be a 
pretty good lawyer the way you rattle off the Constitution. 

Mr. Kipatrick. I try to read it all I can, sir. 

The Crairman. I am sure you don’t mean to imply in your state- 
ment that there was any requirement to serve al! customers. 

Mr. Kriyarrioxk. You mean if a drunk wandered in? 

The CHairman. Yes. 

Mr. Kunpatricx. No, sir. : 

The Cnamman. No one suggested that. 

Mr. Ki.ratrick. No, sir. If I implied that I didn’t intend to. I 
stand on the language of the bill, “AJl persons shall be entitled, with- 
out discrimination or segregation”—— 

The Cuamman. Sometimes a client is the type a person doesn't 
want, and they don’t have to— 

Mr. Kiwratrick. No, sir. 

The Cuarrsan. We are just talking about race, color, and creed. 

Mr. Kiteatrick. Yes, sir; that is what we are talking about. In 
our pet of the country, certainly, these feelings still are strongly 
and deeply hold, and there is segregation in these business establish- 
ments by reason of race. No one denies it. 

The Cuarrman. You make that point, and I suppose this happens, 
and I suppose it will always happen. 

A person of a mony group may not necessarily be colored. In 
my State it might be an Indian; in Senator Bartlett’s State it may be 
an Aleut or Eskimo who might wander in. 

A fellow could say they were obnoxious in some way in a restaurant 
and say, “I am not going to serve you; get out.” 

Mr. Kizratriox. Yes, sir, but our responsibility — 

The CHatrman. They might consider that not because they were 
obnoxious in some sense, but because they were an Indian or an Eskimo 
or an oriental. 
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Mr. Kitrarricx. Of course, that will always happen, and the courts 
have to differentiate in those cases if the matter ever should get to 
court. 

The Cuairsan. But when you speak of section 4, the right against 
denial of interference with the right to nondiscriminatien, I am sure 
you people in the Commission realize that the only penalty involved 
there is, don’t discriminate. 

Mr. Kiiparrick. No, sir. We respectfully would take issue with 
you. We would think that the end of the chain described in the bill 
lies an order for contempt of court punishable by fine and imprison- 
ment. 

The Cuatruan. If you continue to discriminate, I suppose the court 
could hold you in contempt. 

Mr. Kitpatrick. Yes, sir; that would be our view. 

The Cuamman. Or could you use such remedies as any court may 
have within their authority? . 

Mr. Kitparrick. Yes, sir. That is an area I did not touch on and 
perhaps should have. 

The Cuatmsan. The court can do something about it only if you 
continue to discriminate. 

Mr. Kiratricx. We believe in the right to discriminate. 

The CuHamman. You believe in the right to discriminate? 

Mr. Kitratrick. Yes, sir. I certainly do. With my whole heart. 

The Cuairuan. In public places? 

Mr. Kicratrick. Yes, sir; public places snd restaurants. I think 
these are public places and sstablishinents. 

The Cuamsan. Suppose the place was clearly a public place. We 
may differ as to that. 

Mr. Kizratrick. Ina busstation? 

The Cnairman. Buses would be public conveyances. 

Mr. Kitpatrick, You are leading me into areas of interstate com- 
merce. A soda fountain, the neighborhood soda fountain. Yes, I 
believe in the right of the owner of a neighborhood soda fountain 
to Pick his customers. 

he CiuairMANn. I don’t go to neighborhood drugstores. A depart- 
ment store is a public place. 

Mr. Ki.parrick. Yes, sir. The bill relates to soda fountains as well 
as department stores. 

The CuHamman, I think maybe the language might have been put 
in there because they are thinking in terms of many of these large 
chainstores like Woolworth because there are variety stores, and other 
stores that have lunch counters and soda fountains in conjunction. 

Mr. Krupatrick. Perhaps so. The language of the bill, as we were 
required to consider it, is any restaurant, any lunchroom, any lunch 
counter, any soda fountain. This would seem to us to cover all the 
soda fountains in the country. 

The CHatmrsan. They would have to be in interstate commerce. - 
There are some naturally different versions of what is in interstate 
commerce, 

Mr. Kiuparrick. Yes, sir. As long as it can be shown that this 
soda fountain has a substantial portion of its goods that have moved 
in interstate commerce. 
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The Cuatrnman. That is right. That may not be the one you de- 
scribed at all. _ 

Mr. Kinrarrick. It may not be, sir, but at the same time it very 
well may be the neighborhood drugstore in poe or Alabama. 

Tho Cuamsan. In every case whero the court has ruled on the 

uestion of interstate commerce it has been on a specific case. The 

acts may be different in each case. If there is some sey Saar 
the court rules on the case as it comes up. Sometimes they have held 
things not to be in interstate commerce. There is always a question 
of difference of opinion about that. . 

Mr. Kieratrick. I,sir,amnoauthority. (don't recall many things 
they haven’t been held to be in interstate commerce, and when they 
held the window washers were in interstate commerce I rather gave 
up. SoI have myself ne optimistic feelings that they would hold.-my 
soda fountain not in interstate commerce in a particular case. 

The Cuairman. The courts have gone quite a long way in putting 
things in interstate commerce. 

Mr. Katyatrick. Indeed, they have. 

Tho Ciratnuan. By th 3ame token, if the country has grown, there 
js more interstate commerce. What limits a committee of Congress 
might. want. to define for legislation would bea matter of public policy. 
We can define interstate commerce in a bill like this for these partic- 
Ha purposes, and limit it permanently, if that is what we decided 
to do. 

The point I am trying to make is that there aro varied opinions 
on the definition of interstate commerce. 

Mr. Krnpatriox. Yes, sir, but in this the judgment, or the extent 
of the discretion that is vested in the Attorney General under this bill 
to make some of these determinations, seems to us very large, and not 
sufficiently circumscribed. The language is “in his judgment.” It says 
that a couple of times in this bill. They are talking about the Attor- 
ney General’s powers of prosecution. If he is to make these various 
decisions on the substantive nature of the defense—— 

e CHarran. In his judgment when the matter comes before him, 
it is whether he would institute the proceedings. 

Mr. Kriparricx. Yes, sir, and in an area so fraught with political 
considerations as this, we don’t —— 

The Cuarmsan. It has to be within the discretion of every Attor- 
ney General or prosecutor or law adviser to government? 

{r. Krnratrick. Yes, sir. | 

The CHarrman. You can’t lay it down in so many words when to 
prosecute and when not to prosecute. ; 
re Mr. Kinparrick. We don’t believe there ought to be any prosecu- 
ion. 

The Ciaran. Let’s get down to that. You don’t think there 
_ ought to be any bill at all? 

Mr. Kt.patrricx. No, sir; we don’t think there ought to be any bill 
at all. If you are going to pass a bill we would like to have the least 
bad ae that is to-be put together. We would prefer vastly not to 
see a bill. z ree oe ae 

The Crainman. You don’t have a public accommodation bill in 
Virginia, as I remember it. , 

Mr. Kizratricx. No, sir. We had a Jaw on public assembly that 
was just thrown out. : 
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It had not been enforced. 

The Cuarrwan. It has been introduced as I understand it and never 
got through the legislature. 

Mr. Ku.parrick. A public accommodations bill? 

The Cuarrman. It has been introduced on some occasions ? 

_ Mr. Kuzparricx. I do not recall it. I could be in error on that. If 
it was introduced it never got out of committee. 

The Cuarmxan. Senator Byrd told me some had been introduced. 

Mr. Krparricx. I am sure it never got out of committee. 

The Carraran. You are one of the 18 States that do not have 
public accommodations. : 

Mr. Kinpatrick. That is rignt, yes, which we believe of course is 
our right not to have it. 

The Cramman, I understand that. 

Senator Monroney ? 

Senator Monroney. You mentioned that you had little fear of the 
consequences of the bill before this particular committee. But then 
you proceed to show a degree of fear as to its effect on many rights 
of businesses that had always been regulated and policed by States 
rather than by the FederjlGovérniment~if_the business was truly 
intrastate in nature? 

Mr. Krpatrice. Yes, sir. 

Senator MongeNey. You can remember back several years ago 
when the greg¥ Senator O’Mahon¢y preposed Federah corporation 
charters for tfuly interstate Cotporations, what a terrible Aue and cry 
went up abofit even li g iants of our industry whe operate 
oftentimes Jn all of the 50 Stat feap6f the gansequencas of this 
bill rests gn the stretehi arstate comimerce clausg to the 
degree off licensing al! fo 

uential br how intrastate 

he pattprn would-be set t} 
tional history of leavime the 
regulations of all kinds. 

{r. Kizearricg.| Yes, sik. 


: plete opefation. 
eversed\in our coastitu- 
local licensing; local 


If you could use the 14th amen 
cause that deals with bias 


that were way béyond or way 

Mr. Kiipatrick. Yes, sir. _ 

Senator Monnoney. I Wender if you wouht elaborate on whether 
you do feel that there is a real danger of this opening this wide 
door—— ' 

Mr. Kizpatrick. I do emphatically, sir: 

Senator Monroney (continuing). Bringing almost everything un- 
der Federal jurisdiction. oF , ; 

Mr. Kinratrick. Most emphatically that is our feeling. We are 
trying to shrink the Constitution back, may it please. We think it has 
been stretched way beyond the hounds of the original Federal plan, 
and our whole hope and prayer is to see it shrunk back’a little bit 
toward its original dimension. Yes, sir; as I attempted to outline, 
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our feelings under the commerce clause are very strong, and we have 
the gravest apprehensions of the mischief that will be let loose if this 
bill were to be passed as an extension of the commerce clause. I 
would be inclined to agree with you to that extent, sir. However, 
under the 14th amendment. we would not say that the bill is constitu- 
tional. The 5th section of the 14th amendment gives Congress the 
power to enforce this article by “appropriate” legislation, and that is 
all. The article relates to these actions of the States that are pro- 
hibited, whereas this bill, may it please you, sir, does not relate to 
actions of the States at all. It relates to actions of individuals, and 
therefore it would riot seem to us CL epi s legislation for the 
Congress to pass to enforce the 14th amendment. We have very 
strong feelings, just as strong on the !4th amendment, as we do on 
the other. 

On the first question you asked, sir, about my comment on the con- 
sequences, I think there would bo very severe consequences from this 
law in lots of ways. For example, under Jaw enforcement: This is a 
prohibitory kind of bill that you have here. It is bound in the nature 
of things to be widely violated and every one of you gentlemen knows 
it. All of us know it. This bill is practically unenforceable without 
an army of Federal agents in and out, and an army of lawyers operat- 
ing through the Civil Rights Division receiving complaints, investigat- 
ing them, making these decisions, opening the mail, going hither, 
coming yon, dealing with the proposed Conciliation Service that would 
be set up. In the long haul I think the thing would be so circum- 
vented and so violated and so many phony private clubs set Up, and 
all of this, that we would be right back in the era of my childhood 
and the prohibition I knew as a boy out in Oklahoma. Sir, I can 
remember calling the bootlegger. ere was contempt for law 
in the period of prohibition; and there would be wholesale contempt. 
for.this law. I believe that the most serious immediate consequence 
of it, would be the widespread contempt for the law that would be 
generated by this. 

In terns of race relations, I stand on what I said. No, sir; I think 
we could live with this thing. You pass this bill on Monday and on 
Tuesday you are not going to have swarms of Negro customers at 
the flossiest restaurants of New Orleans and Birmingham and Atlanta 
and Richmond. 

Of course, you are not. In the 2 years since we have had desegre- 

tion of restaurants in Richmond there has been practically no 

egro patronage of them. We have lived with this situation and 
we can live with the immediate social consequences of this title II 
of the omnibus bill much better than we could live with some of the 
other provisions. 

But I think your other consequences, Senator Monroney, would 
be vexy bad. 

Senator Monroney, Which is the overexpansion of the commerce 
Clause and the paths it would be taking. 

Mr. Kiipatriox. Yes, sir. 

Senator Monroney. I quite agree. Would it be preferable if 
legislation must, be enacted—I am sure you are not for any legisla- 
tion—to do this on a constitutional basis by amending the Constitu- 
tion and specifying that the action is taken to prevent bias being shown 
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to any citizen of the United States, and, therefore, it could apply oni 
in cases of bias and would not. set a precedent for continuous ad- 
vancing under the-—— 

Mr. Kmratrick. Of course, it would be. If you want to get up a 
resolution to amend the Constitution that says no State shall do A, 
B, C, D, E, or F, fine. 

If you can get it through two-thirds of each House and three- 
fourths of the States ratify it, we in the South will obey it. Our 
point is that it is wrong to stretch the Constitution and make it 
mean things it palpably doesn’t mean. 

Senator Monroxey. This would be the strictly straightforward 
means of doing it. 

Mr. Kivpatrick. Of course. 

Senator Monroney. You are talking about discrimination 
against an American citizen which the country has the right to say 
shall be unlawful. 

Mr. Kiupatrics. Yes, sir. 

Senator Monroney. All American citizens shall be treated alike. 

Mr. Kinparrick. You gentlemea made yourself honest on this poll- 
tax amendment, and I was strongly in favor of it. 

Senator Monroney. It came within one or two votes of having 
passed in the first session it was before the legislature. 

Mr. Kitpatrics. Yes, sir. 

Senator Monroney. This is almost a record for speed in adoption. 

Mr. Kuveatrics. Yes, sir. 

Senator Monroney. If there is—— 

The Cuatrman. Have you in Virginia ratified it? 

Mr. Kinpatrick. No, sir. Our legislature is not in session and I 
frankly have no idea we will ratify it. We have a poll tax in Vir- 
ginia. I think we will reject the proposed amendment. But this, in 
my opinion, is the right way to go about these constitutional ques- 
tions, 

Senator Monroney. The issue affects only six States and will un- 
doubtedly pass in the next legislative session. Doing it this way al- 
lows the people of the States to be a party to the elimination of dis- 
crimination. 

Mr. Krupatriog. Yes, sir. 

Senator Monroney. In other words, Congress is not imposing it 
on them, but at least two-thirds of the States will be voting it on 
themselves and on the other remaining third. 

Mr. Kirratrics. Three-fourths, yes, sir. But I venture this fur- 
ther comment: I believe that the Congress of the United States, if it 
were considering & constitutional amendment, would take these provi- 
siong with far greater seriousness than I am afraid the provisions of 
this bill are likely to be taken. When you start writing the supreme 
law of the land, and you are going to put this in the Constitution, 
I think these questions of Bronerey righta would all have a sudden 
tower over this Hill in a way that they don’t tower now. 

Senator Monronny. There would be a question of human rights—~ 

Mr. Kmparrick. Yes, sir. 

Senator Monroney (continuing). Involved here, which I think is 
at the heart of the thrust on this bill, and on the thrust, perhaps, if 
there is one, for a constitutional amendment. 
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Mr. Kinratrick. If three-fourths of the States want it, all right. 
Senator Monronuy. You have to equate this. I think there is a 
human rights element involved in this, You can discriminate, I 
think, very easily if you say this motel wants no children, white or 
cone because they don’t want the noise or the running through the 
alls. 

There is no actual discrimination there except that this is one of the 
rules of the establishment as to whom they are accepting. But when 
you say all people are desirable who have white skin and all people 
are undesirable who have dark skin, then I think we are coming into 
n very dangerous basis of prejudice, which 30 States and countless, 
municipalities have already moved against. 

Mr. Kinparrick. It may be unwise, sir; it may be unfair; it may 
be just as wrong as wrong can be, but I don’t believe it is the kind 
of wrong that it is the duty of the Congress of the United States to 
try to correct. 

Senator Monroney. If it is impossible to correct it otherwise, then 
I think the Congress must, if we think it is wrong-—— 

Mr. Kitrarricx. No, sir; it is not impossible to correct otherwise. 

Senator Monroney. We should find a constitutional way. 

Mr. Kriratricx. It is not impossible to correct it otherwise; 32 
States have already attempted through their State processes to cor- 
rect it. In other of the States without the State laws, the problem, 
whatever it is, is in the process of being gradually corrected. It can 
be corrected otherwise. 

Senator Monronry. Slowly, but perhaps it can, because there are 
countless municipalities that are not counted in the 32 States. Rich- 
mond has dese ted eating places; Oklahoma has done rather well 
in that regard, and so on. 

I foel if we are going to correct this, it ought to be done so there is 
no uewien as to its constitutionality. ; 

-Mr. Kurratrrtcx. Yes, sir; but are you going to correct it within 
the framework of a voluntary society or by compulsion ? 

Senator Monroney. An inn takes on a certain aspect of being a pub- 
lic place. It accepts one person who walks through the door and 
rejects another. 

{r. Kinpatrick. Yes, sir; but ie know wheré the problem is go- 
ing to arise. It is in the Mrs. Murphy establishment, tho neighbor- 
hood pub, the small towns. That is what we are talking about in this 
bill. These, in effect, take on the character of clubs, may it please the 
committee, 

The little neighborhood pub at the end of the alley in my block on 
Hanover Avenue in Richmond to all intents and purposes is a little 
club. And the poor thing that it is, Nick’s Restaurant, it is our pub. 
We believe that it is an essentially private establishment, that it is 
not essentially e. public place, and we believe Mr. Nick Baronian, the 
proprietor thereof, has the right to pick and choose his customers on 
any basis that seems to him reasonable, | 

enator Monroney. It might be that that would be a proper reser- 
vation. Certainly if we are going to pass this law and use the consti- 
tutional provisions for regulation of interstate commerce, then I think 
you should give consideration to those establishments that are inter- 
state in their nature. 
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I mean your eating places that are owned by corporations that oper- 
ate in more than one State. There are people who operate hotels in 
more than one State, people who are especially dealing in interstate 
commerce along the interstate highways, where the trade would be 
preponderantly in the field of interstate commerce, rather than those 
who are so local and personal in their nature that it has no effect 
whatever on the true meaning of the interstate commerce provision. 

Mr. Kitratriox. Yes; I agree entirely. But the language of this 
bill is based upon the theory that when my restaurant operator turns 
away this N customer, he has imposed this burden upon interstate 
commerce, J submit to your thought the interesting proposition that 
the whole thing can be reversed and turned around and the thrust. sent 
backward. 

Do you now lay the couicrer for a bill that compels me to 
eo a particular p ace? If I withhold my patronage from 

ick’s Restaurant or Miller & Rhoads, or from a particular store, do 
I ee impose a burden upon interstate commerce by not patron- 
izin 

‘And if so, may you by Federal] law reach out and compel me to 
irate? Is not the burden on interstate commerce the same in either 
caso? Itis an interesting question. 

Senator Monroney. I would hardly think so. That is all that I 
have, Mr, Chairman. 

The Cuairman. °'r. Kilpatrick, of course despite what the courts 
have said is interstat. sommerce, Congress can define what they want 
to be considered as in interstate commerce for a particular purpose 
ina particular Dill, 

Mr. Kmpatricx. It would be a great day, sir, for this republic if 
Congress would stand up more directly and tell the court what it 
understands it to mean. ; 

The Cuatrman. The Congress has that power, no matter what the 
courts have decided on this. And in this particular case surely Con- 
gress has the authority to consider how far down the line it will go, 
or how far up the line, in defining what is in interstate commerce. 

Mr. Kunpatricn. Yes, sir; Mr. Marshall said your powers in that 
direction were practically without limit. 

The Citarasan. Senator Morton, do you have any questions? 

Senator Morton. I was interested in your last point, to turn this 
meaning around, backward, was your expression. 

If you withheld your business, would there be a burden on com- 
merce? Wo hear a lot today that we have to get taxes lower, we 
have to get the economy moving forward with more vigor, and we 
have got todo this, that and tho other. 

Wouldn’t it be a burden on intorstate commerce if somebody saved 
10 percent of his money instead of being required to spend it all? 

_ Mr. Kinparricx, I think if a theory could bo developed along this 
line, where ho-—— 

Senator Morton. This could go on indefinitely. 

Mr, Kunparriox. Yes. I believe seriously, sir, that under the 
anEUaeS put in this bill by the drafters thereof, such enormous ques- 
tons of commerce have been created that the courts would be forever 
determining what they meant. I see no limit to it. 

The Crarmuan, Senator Thurmond? 
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Sonator ‘T'turmonp. Thank you, Mr. Chairman. Mr, Kilpatrick, 

I want to take this opportunity to congratulate you upon your very 
fine analysis, You state you are not a lawyer, but I think you made a 
eee analysis here today than almost any lawyer I have heard hers in 
s long time. 
You brought out that under the interstate commerce clause, the 
Congress has gone into the means of transportation, whether by 
train, barge or so forth, is going into the matter of goods transported 
from one State to the other, it is even going into the conditions under 
which those poor are manufactured, such as wages and hours, and 
now, if this bill should pass, it would go into a new phase, would it 
not; namely, the conditions tinder which the goods are sold 

Mr, Kinpatric. Yes, sir, and the destination of the goods, to whom 
they are sold. Yes, sir, the final repository of the goods themselves 
This is an enormous new area as we Seo it. 

Senator Tu1urMoND. So this is a new facet of stretching the Con- 
stitution, so to speak, if this bill passes. 

Mr. Kizratrick. It seems to us a fourth mile that would be tray- 
eled under the construction of the commerce clause. 

Senator Trursonpv. If this bill should pass, wouldn’t the matter 
of the enforcement, for instance, at the corner drugstore, enter into the 
pale power of the State? Right now police power is reserved to the 
tates of the Nation. That has not been delegated to the National 
Government. - 
~ People frequently confuse the Federal Bureau of Investigation with 
pete oe police, the enforcer. They only investigate. They have 
no police duties. ‘Those are reserved to the States. 
Wouldn’t this be a step in the direction of encreaching upon the 
police powers of State? 
“Mr. Kirpatrice. I am not certain on that point, Senator, I would 
like to hear the question argued. I would not have thought myself, 
with my limited know] of it, that questions of police power as I 
would ordinarily regard the States’ reserved police powers, would be 
quite so intimately involved in this. 

This is not a question to my mind of State regulation for the States 
are not policing. restaurants in the name of keeping domestic tran- 
quillity or health or welfare or anything else. 

" In my own view, ideally the States have nothing to do with this 

y’s restaurant in terms of whom ho serves. The State’s police 
power simply ig to keep the peace. If someone is in his place of busi- 
ness and won't leave, I believe that the State’s police power properly 
could be invoked to get him out of there. 

Beyond that, simply enTOreng, trespass laws and tho States’ right: 
to enforce property laws, I would not see the police power involved. | 

Senator ‘TxrunMonD. That is correct. In this bill, however, if tt 
should pass, wouldn’t gu have Fedoral agents inspecting these place 
to see what is going on moa 

Mr. Kivratriox. After a complaint were made; yes, sir. 

Senator Turmonp. And taking action then against those peopl 
who violate the law? | a . 
' Mr. Kinvaratox. Yes, sir, The bill ys ates them to go througt 
these processes of conciliation first by this Community Relations Serr 
ice, but then there are some hurry-up provisions in which the 80-da 
cooling-off period could be waived by the Attorney General. 
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In my jud ent there would have to be some investigation by the 
Civil Rights Division of the Department of Justice once this written 
complaint were received. 

In the nature of things, is it a frivolous complaint? Does it come 
froma crank? Is there some substance to it? Ithink you would have 
tosend a Federal agent in to investigate. 

Senator Tiuurmonp. I can’t get away from the fact that a private 
business—you may call them public places, if you want to; it is a 
matter of verbiage—is a business that is controlled and operated by 
& man who wants to sell and serve to the people whom he desires to 
serve and sel]. 

It is very difficult for me to get away from the fact that under 
the 5th and 14th amendments to the Constitution, a man cannot 
be deprived of life, liberty, and property without due process of 
law. It seems certain wo are depriving him of his property with- 
out due process of law if you control who he sells to or who he 
serves to. 

Mr. Kitpatricx. Yes, sir, this would be our view. And in the 
caso such as that described this morning by Governor Barnett, of 
the woman with the $20,000 investment who found, by reason of the 
prejudice in the coy. she was unable to operate on an inte- 
grated basis, and lost her $20,000 worth of capital in the restaurant, 
yes, sir, we would take the view that this was a taking of her prop- 
erty for public use without just compensation and thus a denial of 
the fifth amendment. 

Senator THursonp. That was ju% as imuch a taking of her prop- 
erty as if ins Governmen, ned condemned thet property. The prac- 
tical effect was the same. 

Mr. Kitrst.aca. That would be our view pecause the Government 
we believe, sir, is powerless to correct the discrimination, if you 
please, the pre,"1'ce that operated to cost her her business. 

Senator Tuursonp. And, of course, she received no compensation 
for that loss that she suffered when she )ost her business and the 
$20,000 invested ? . 

Mr, Kruparrick. No, sir. ; 

Senator THurMonp. Erequene’y) people desire goals and frequent- 
ly worthy goals. But under our system of povemuient which is 
the most unique in the world, only certain fields of jurisdiction are 
su to be entered by the Federal Government. 

r. Kiupatrick. Yes, sir. 

Senator Tuursonp. And all others are reserved to the States. And 
on the question of property, our Constitution refers several times 
that you cannot take people's property without due compensation; 
you cannot take their property without due process of law. In cases 
of this kind, it would be taking their property without due process of 
law and without com nsation, would it not? 

Mr. Kitpatrick. We think that is one of the constitutional objec- 
tions to the bill, vere: 

The Cuamman. Would the Senator yield ? 

Senator Tuurmonp. I will be pleased to yield, Mr. Chairman. 

The Cuamsan. Why wouldn't someone in the 32 States, then, 
- appeal all these laws to the courts? 
fr. Kr.patrick. I beg your pardon? 
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Tho Cuairsan. The 32 States Jaws are much more stringent than 
this lew. 

Mr. Kinpatrickx. Yes, sir, but we believe in States rights all the 
way. The power has been reserved to the States to do this, sir. The 
States can do whatever they want to do. And in these cases, we 
would take the view that the fifth amendment guaranteeing a man's 
property from public seizure without paying just compensation, is 
an inhibition upon the Congress, 

I never myself have accepted this swallow-up process by which 
the 14th amendment in some fashion blotted up all of the first eight 
amendments of the Constitution. I don't intend to evade the point. 

What I am trying to say is that I believe these 32 States have the 
right, they have the yore to adopt these laws. I don't think the 
art of the United States does. 

The Cuamsan. I am confessing, I am a lawyer; T have a law 
degree, but I haven't practiced it that long except around here where 
we get a lot of law. 

Tet’s take my State constitution. It has exactly the same wording 
as the Federal Constitution on due process of law. And yet, we have 
had for years this law in my State, and if it was taken iv the State 
supreme court, they would have to decide that it was taking the prop- 
ay under the same basis as if someone took it to the Federal Supreme 

ourt. 

Mr. Kinpatricx. The construction that would be placed upon Ore- 
gon’s constitution by the Oregon supreme court would seem to me 
to be Oregon’s business. 

The Citarrman. I know, it is Washington’s or Oregon’s business, 
but where they have a constitutional provision, you and I are talking 
about exactly the same thing. You say this law would violate the 
Federal Constitution f 

Mr. Kitpatrick. Yes, sir. , 

The Crratrman. And our State law which is exactly the same, re- 
fers to a section in the Stato constitution exactly as the Federal. 
Now, if this sort of bill violates the Federal Constitution why wouldn’t 
it violate the State constitution f 

Mr. Kitpatrick. I can only leave that to your courts to construe. 

The CrrarrMan. There are no decisions on it. 

Mr. Kiteatrick. We have a provision in the constitution of Vir- 
ginia that was first written by George Mason in May 1776, that guar- 
anteesa man’s right of acquiring and possessing property. 

The Ciaran. I know. I am saying that the State of Washing- 
ton works under the same constitutional prerogatives in this field 
as the United States Constitution; our State law would involve the 
same questions in my State as this law would involve the same ques- 
tions before the Supreme Court of the United States. 

Mr. Kurarrick. Yes, sir. 

The Cramman. I haven't checked this, and I will, but I think all 
32 States work on almost the same wording; they copicd the Federal 
Constitution in many cases—— 

Mr. Kinrarricr. Yes, sir, 

The Crratrman. In those 30 States—-the last 2 were just Iately—in 
those 80 States, when there have been appeals, they say it comes well 
within thesame wording asthe Federal Constitution. 
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Mr. Kinpatrics. Senator, if 82 States had said this was not a tak- 

ing of property, I would still think I was right. 
he Ciairstan. But they are interpreting that conclusion upon the 
same language you are talking about in the Federal Constitution. 

Mr. Kizpatrick. Yes, sir. I think our Virginia Supreme Court of 
Appeals would take a somewhat different view on this question of 

roperty. 
j Tho Cuairsan. That may be true in Virginia courts. If you will 
check when you get back to your Commission, you will find that the 
Michigan statute, which is even stronger than this, has been appealed to 
the US. Supreme Court. 

Mr. Kunratrick. On the Federal question ? 

Tho Cuamman. Yes. You look it up. 

Mr. Kinpatnics. I don’t think I want to. 

a hter.] ; 

The iin wast The point I am making is it is the same rules, the 
same wording. The samo ruling, and the same kind of law would have 
to be judged under the same circumstances because our State constitu- 
tion is just the same as the Federal Constitution in this respect. — 

Maybe our State supreme court might be a little different than that in 
Virginia. I grant you that. 

Mr. Kinpatrick. I have to plead at this point absence of counsel in 
my behalf. I am struggling to do the best I can with whatever that 
is over my head. 

The Cuatrman, Excuse me. The Senator yielded to me. Senator 
Thurmond? oe 

Senator Tuurmonp. I want to say that there is a lot of merit in what 
the chairman said. I think I agree with you, Mv. Kilpatrick, on 
everything you said in the Jast few minutes when you said that States 
can do these things. I don’t see how the State.can pass a law, I don't 
see how the city can pass a law, I don’t see how the National Govern- 
ment can pass a law to force a man to use his private property in any 
way. 

sven though 30 States may have done it—82, 40, or 50 may have done 
it-—I still don’t think that you can violate the Constitution of the 
United States to mako a man use his property the way he doesn’t 
want to. 
‘Mr. Kivpatricx. No, sir. 

Senator Tuurmonpb. These State laws have not been tested. They 
have not been tested certainly up to the Supreme Court. 

Tho Cuamman. The Michigan law went to the Supreme Court. 

Senator Tnurswonp. I wouldn’t be surprised at anything that Michi- 
gan sent to the Supreme Court. 

What I am driving at is that I don’t think that it is right, I don't 
think it is constitutional, to force a man to use his private property in 


any way. 

Xr. eubarnion: T agree with you absolutely. 

Senator Trurmonp. I think it has got to be done on a voluntary 
basis much like you said, in Richmond you have one restaurant segre- 
gated; right next to it you have a restaurant that is integrated. That 
was the choice of the— 

Tho Cramman. Which has the best food ? 

Mr. Kinvatrick. The segregated one has the best food. 
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Senator Tuursonp. That was the free choice of the individuals. 
They made that decision ? 

Mr. Ku.patrick. Yes, sir. 

Senator Tuursmonp. That decision is reserved to them, in my judg- 
ment, It resides in them. It wasn’t reserved to the States. That 
is a fundamental right of the citizen under the Constitution, who owns 
private property. 

Mr. Kitratrick. Yea, sir. 

Senator Trurmonp. Of course, the Constitution provides that all 
fields are not delegated to the National Government, that some are re- 
served to the States. Under this theory you made the statement that 
possibly States could do this because it has never been delegated to 
the National Government. That is one theory you might take. 

I am going to the fundamentals of the Constitution, in the use of 
roperty, whether there is legislation by city, by State, or the National 
tovernment. I just don’t think under the Constitution, if properly 

construed, you can force a man in his own private business to use his 
proper ty in any way that he doesn’t want to use it. 

Mr. Kutpatricx. Under the 14th amendment—I agree with you, 
sir. I felt that way very strongly at the time of this renewal case 
here in Washington. I thought Douglas’ opinion was dead wrong in 
that, when the Court held that they could take this man’s property 
away from him under this urban renewal doctrine. 

T thought that was just as wrong as it could be, and I agree with 
you on this 14th amendment point. It says a State shall not deny any 
citizen his property, equal protection of his property. 

Senator Tuurmonp. I think any statute of a State or ordinance of 
a State, or even constitution of a State, that comes in conflict with 
the US. Constitution, or the 5th or 14th amendments, on the use of 
a man’s property, the control of it, or the use of it, would have to 
fall if the property restrictions are placed upon it. 

Mr. Ku.patrick. Of course, it would have to fall. What I intended 
to say, and obviously said very poorly, is that I believe the States have 
powers reserved to themselves which are very wide, very extensive, 
and can try all sorte of social, political, or economic legislation that 
the U.S. Congress would not be able to pass. 

Senator Tuurmonp. That is correct. Where there is not a provision 
in the Constitution that reserves or preserves to an individual a spe- 
cific right, then the States can do anything—— 

Mr. Kinpatrrick. Right. 

Senator Taurmonp (continuing). That is not prohibited by the 
Constitution of the United States. 

Mr, Krerarrick. Yes, sir. 

Senator Tourmonp. But the National Government can do only those 
things where they have sperine authority to do so as granted then in 
the Constitution and the 22 amendments that have been adopted since 
we ado the construction. 

Mr. Kinpatrick. That is the way we strict constructionists seo it. 

Senator Tuurmonp. That was the construction of Thomas Jeffer- 
son, wasn’t it? 

. Kizpararox. Yes, sir; until he gt to Louisiana it was, anyway. 

Senator TaHurmonp. Kilpatric , don’t you feel it isn’t a matter 
of race prejudice in this proposal before us; it is simply a question of 
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whether we are going to eee te American system, or whether we 
are going to try to rewrite the Constitution here to make it mean somne- 
thing the forefathers didn’t intend for it to mean? 

Mr. Kizratricx. Yes, sir. 

Senator THurmMonp. with Senator Monroney when he said 
that we could amend the Constitution of the United States in one of 
the two ways provided in the Constitution for amending it. We could 
amend it to do the very thing here, to require private property to be 
opened up to the public in general. 

But until we do amend the Constitution in that way, then there is 
no way under the earth that I know of that you can force a man, if the 
Constitution is construed correctly, to do so. 

Mr. Ku.parrick. Not constitutionally, as far as we can see it, sir. 

Senator Tnursonp. Don’t you feel that voluntary action is the 
only proper way to go about opening up places of business, that is 
private business as distinguished from public utilities like power com- 
panies of gaslines or other things in public utilities where they have 
to serve everybody, or where there is some State connection, for in- 
stance, where a State or school district operates schools, or where there 
is some other specific State action, so to speak. Unless you have public 
utilities or State action there is no other way you can do it under the 
Constitution ? 

Mr, Kinevatricx. No, sir. 

Senator THursonv. Then isn’t the proper way, and shouldn’t the 
people of America understand that the only proper way it can be done 
is through public opinion, through a voluntary opening up of these 
places if it is desired that they be opened up? 

Mr. Kiipatricx. Yes, sir. That, and economic pressure. I think 
when the time comes that it is profitable to run an integrated 
restaurant in Richmond, Charleston, or Columbia, S.C., if somebody 
can make an honest dollar, somebody is going to open up such a 
restaurant. . 

Senator THursconp. If any man in Richmond today wants to run 
an integrated place, there is nothing to prohibit him from doing it? 

Mr. Kizratrick. No, sir; many of them are. 

Senator Tuurmonp. If any other section of the South wants to run 
_ an integrated restaurant, he is allowed to doit, isn’t he? 

Mr. Kitpatricx. Certainly, so far as State law is concerned. All 
the State laws that used to prohibit that now have been declared void 
and I think rightly declared void. 

I don’t think those laws ever had any constitutional standing. 

Senator Tuursonp. Because that is a decision, that is a choice. 

Mr. Kitpatrick. Yes, sir. 

Senator Tuursonp. Only the individual operator of that business 
can make it. 

Mr. Kuppatriox. I think the ae the Jim Crow laws in the South, 
{ think inhibited Poreone! choice. It has taken a long time for us to 
see and understand that. Those laws never were constitutional. They 
eve should have been passed. They should have been repealed a long 

ime ago. 

Senator Txurmonp. The constitutionality of a lot of laws put on 
the books has never been tested. 
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Mr. Kinparrick. When the law says that you cannot serve custom- 
ers of both races, I think that law 1s just as bad as the law we are 
talking about here that says you must serve customers of both races. 

Senator Tuurmonp. I think you made a very fine statement. You 
have been most helpful to the committee. I wish to express my grati- 
tude to you for your appearance here today. 

Mr. Kivpatrick. Thank you, sir. 

Senator Tuurmonp. Thank you, Mr. Chairanun. 

The Cuamuan. Sir. Cannon? 

Senator Cannon. Thank you, Mr. Chairman. 

Mr. Kilpatrick, you make a very persuasive case against an at- 
tempt to expand the concept of the extent of the 14th amendment 
and the commerce clause and I share the concern of Senator Mon- 
roney about the attempt to make that expansion in this manner 
rather than through an amendment to the Constitution, which I per- 
sonally would be inclined to support. bese 

But we still have the basic problem; which is a moral one, and cer- 
nly needs to be resolved, other than in the fashion that is proposed 

ere. 

Mr. Kitrarriox. No, sir. I am not beyond saying that moral 
problems as such simply are not the responsibility of the Congress 
of the United States, and you ought not to try to solve moral prob- 
lems. One of tho difficulties that we are in, in this Republic, is that the 
Supreme Court of the United States, and this Congress from time to 
time has looked at a given situation and said, “This is morally wrong, 
therefore it is unconstitutional.” 

These two things just don’t follow. It is one of the worst non 
peulhee that ever got inflicted upon us. 

don’t know how you as a Congress go about correcting a moral 
evil. I don’t know of any law that you can write. You asked me how 
to go about it. I would say you go about it through the churches; 
rou go: about it through persuasion, through the ordinary arts of 
uman relations, and that this is how things are corrected, with an 
occasional nudge here and there from economic pressure. 

You correct it by a sense of shame. 

What was it Justice Frankfurter said in that reapportionment case? 
You have to get this voice crying out, that. this is a shameful situa- 
tion. And until the public conscionce cries out, I don’t think you of 
the Congress of the United States can do anything about a moral 
problem, sir. 

Senator Cannon. We have one area of concern, Mr. Kilpatrick, 
that concerns me very greatly, independent of the constitutional 
question, and that is this: the Federal Government is giving assistance, 
with taxpayers’ money, in many areas—Small Business Administra- 
tion, FHA, guarantees, pro 3 of this sort. It is very difficult for 
me to see why the Federal Government should not have some control 
over where they are lending funds, or insuring funds, or helping 
a man make a success of his business, and why they could not give that 
assistance only under certain conditions. 

What is your reaction? A 

Mr, Kiuparricg. That is not actually in the bill I came up to talk 
about. I think the Federal interest is very attenudted and we will 
take a position on that in the omnibus bill. We object to the language 
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in the omnibus bill that would make this thing discretionary, that 
would permit political considerations to enter into the withholding 
of this grant, the granting of this contract, the taking away of his 
contract, the suspending of funds and soon. ; 

In the language of the bill that we have under consideration, S. 
1731, the omnibus bill, that poe to grant and withhold is so discre- 
tionary we think it is very bad. 

To try to answer as responsibly as I can to it: All over this coun- 
try, sir, there are all kinds of people, not just whites and Ne , as 
if this were the great dichotomy; among the white people of the South 
you have integrationists and segrationists and moderete people. You 
1avo lois of white taxpayers in the South who are very liberal in their 
persuasions, They have paid their taxes, too. 

Under the denial plan of Mr, Kennedy, these white taxpayers would 
lose the benefit of their taxes that they have paid. In this area, if 
you want to call it such, a segregationists majority may have com- 
pelled certain practices in certain public institutions, or in certain 
subdivisions, if you please. This is not necessarily the business of this 
guy who lives 50 miles away. He had nothing to do with the mak- 
ing of this decision. 

omorrow there will be a new subdivision built right outsido of 
Richmond, $15,000 houses. They will all be for white purchases. 
The project will be insured under FHA. The Executive order of the 
President now says this is unlawful. You are going to take this right 
of insurance away. I use the word “right” wrongly. You are going 
to take away the privilege of insurance from the contractor who is 
eutleing the subdivision. I think it is such an attenuated reach of 
the Federal power as to be beyond the proper scope of the Con- 
stitution. 

This insurance fund, this power of the Congress to insure these 
various loans, is a power created by the people all over the country. 
Tho loan funds are insured in part at least by this taxpayer way over 
here. He has no control over this decision in this subdivision. 

And then I come back again to the fifth amendment question. In 
the Richmond, Va., of 1963, unless this subdivision were sold entirely 
to white persons, the subdivision is not going to be sold. This is a 
fact of life that we live with. He has his prope:ty rights, the sub- 
divider involved in this. This insurance program is nationwide. He 
has paid taxes to SuDDON it, just as eve y els: has. And I don’t 
believe he ought to be denied the benefits of this national program 
by reason of the existence of a community feeling that he himself 
: powerless to change, just as powerless as you are powerless to 
chango it. 

Senator Cannon. Let’s go beyond this point and take it into che 
area of small business. For oxample, suppose the Congress elected to 
pass & provision that a man could not get a small business loan from 
tho Federal Government unless he certified that he did not discriminate 
but made his business available for the service of everyone. He is 
applying for direct financial assistance from the Government that 
comes out of tax money. 

Mr, Kitratrick. Yes, but what is the purpose of the grant in the 
first place under the Small Business Administration? Its purpose I 
would imagine is to stimulate the economy, to contribute to employ- 
ment, to create revenues for the Government in the form of profits. 
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If those are your purposes, sir, then this has nothing to do with it. 
If your purpose is social reform, all right. OK. I just don’t think 
that is your purpose under the Small! Business Administration bill. 

. Senator Cannon. Thank you, Mr. Chairman. That is all that I 
ave. 

The Cuatrwan. The Senator from Vermont. 

Senator Proury. Mr. Kilpatrick, are the department stores in 
Richmond segregated # 

Mr. Kripatricx. No, sir. 

Senator Prouty. Do they have lunch counters? 

Mr. Ku.parricn. Yes. 

Senator Proury. Are they segregated ? 

Mr. Kinparricx. No, sir. | 

Senator Proury. Is that true throughout the State generally ? 

Mr. Kinparrick. Yes. , 

Senator Proury. I didn’t know if that was the case. 

Mr, Kizrartrick. Yes. 

Mr. Prouty. Thank you. 

The Cuatrsran. One thing: The hour is getting late. You and I 
are ont students of the Constitution. 

Mr. Krzpatrick. Love it, sir. 

The hour has gotten so late I have missed my train. 

The CuarrmMan. We have heard the term around here for the last 2 
weeks about “stretching the Constitution.” 

Mr. Kurarrick. Yes. 

The Cuarrman. Actually we can’t stretch the Constitution and we 
can’t condense it. The Constitution is there. The Court interprets it. 
We can’t stretch it. There is nothing we can do to change the Con- 
stitution except through an amendment. . 

We can pass a bill that might look like it. Somebody might inter- 

ret that we are stretching it a little too much or we are condensing 
it too much. But there isn’t a thing we can do about the Constitution. 
It isthere. It is assolid as that granite. It depends on how the Court 
interprets it. 

So when you say we can stretch it or we can condense it, that is not 
true. We have no authority to do one or the other. 

Mr, Kuzpatrick. Yes; your authority is to pass laws pursuant to 
the Constitution, and the Constitution is what our nine friends say it is. 

The Cuamman. We can’t stretch it or condense it. We have no such 
authority. We have the responsibility to pass laws that we think de- 
termine public poltoy and are in the public interest. 

Mr. ATRICK. Yes; that is the theory of it. a 

The Cuatruan. If the Court says that is stretching it too much or 
condensing it too much, we have no contro] over that at all. We 
can’t change the working of the Constitution. | 

Mr. Kitparriox. No, sir; but you can exercise your own good 
judgment on whether the bill before you is or is not in accordance with 
it 


‘The Cuarrman. Oh, yes. There are some things that I think are 
not within the Constitution that you would say were within the Con- 
stitution. Thisis what makeslawyers. oe Ne 

Mr. Kitpatrick. Yes. re ae ee 

The Cuamman. Sitting downtown this afternoon is a 17-man com- 
mittee of the American Bar Association. They started al. 9 this 


4 
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morning. They were called in by the President to discuss the legal 
aspects of the civil rights problem. Right now, beginning this morn- 
ing there will be 17 different opinions. 

{r. Kitpatrick. Yes. 

The Caarrman. That is the way lawyers are. 

But the point I’m trying tomake—— 

Mr. Kitratrick. I would hate to think there is only one right now. 

The Cuamman. I may think some legislation stretches the Con- 
stitution or takes it too far, but I can’t do anything about what the 
Court interprets. That is it. 

Mr. Krupatrick. You can in a way; yes. You can pass laws that 
in some way correct what they do. 

The Nn. We don’t agree with the Supreme Court all the 
time. I said the other day we many times in Congress repeal deci- 
sions of the Supreme Court. 

Mr. Kuurarrick. Yes; and I have supported it every time I can 
remember that you have done that. 

[Laughter. ] 

The Cyaan. I said the other day, this is a kind of a funny thing. 
One day I had a bill on the Senate floor that repealed the Supreme 
Court decision by unanimousconsent. There wasn’t any one—— 

Mr. Kuparricx. That is a real bill. 

Senator Morton. There wasn’t anybody on the floor. 

The CHamsan. Yes, sir; there were quite a few. Everybody knew 
what the bill was about. But I say the Constitution is written; there 
it is, — 

Our job is to legislate the best we know how. There are many differ- 
ent opinions. Se 

Mr. Kiivarricx. There certainly are. . 

The Cusmman. When we are through here, there will be eminent 
lawyers, of great standing, constitutional experts, so-called, who will 
have entirely different viewpoints on it. It never can be determined 
until somebody puts in the final decision. Sometimes Congress takes 
and weighs the two. Sometimes more of one outweighs the other. 
You take your pick, as you do anywhere else. We have all kinds of 
bills in this committee under the interstate commerce clause. We 
have a bill in this committee that would fix the retail price of whatever 
a man sells. 

Mr. Krnpatrick. Yes, sir; and I am opposing that bill. 

The Cuarmman. There are a lot of people or it. It is called the 
“fair trade” or “economic stabilization bill. 

Mr. Kinpatrick. It is a very bad bill for a lot of the reasons I have 
advanced. 

The Cuarraan. It is to protect the big businessman, where the big 
house is selling too low on a standard item. This would be to fix the 
price. 

Senator Morton. I think the rule is germane. Why not kill the 

bill right here? 
_ The Cnatman. I think the rule is well taken. There again, what 
is in interstate commerce? As a matter of public policy, we may all 
. come to the conclusion you wouldn’t want to put this under that au- 
thority. But there is no use of us here belaboring the point of what 
the interstate commerce clause includes, how far it may or may not 
extend, because it is written. 
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My. Kinrarrion. If I can be serious for just a minute, sir, this is 
your primary obligation before it ever hits that court, to make that 
judgment, to bring to bear on it all the thought, powor, energy, and 
intellect. that you can to make the primary decision as to whether 
itisor isnot constitutional. . 

Tho Cirainman. Wedo. And that is why wo hear all these lawyers 
und that is why we try to weigh all these things and make our final 
Heels: But the final decision is the Constitution’s own written 
words. 

Mr. Kinpatrick. Yes, sir; someone has to finally construe it, whether 
the Supreme Court or in the end, the people in the States themselves. 

The Ciatraan. As Senator Thurmon pomted out, many cases in 
this field have never been Ae on in different places. Some have. 
I have listened to at least 17 different versions of that Toward John- 
son case before this committee. 

Mr. Kinratriox. That was a good opinion. 

Tho Carman. And you read it and you can read a lot into it or 
out of it, whatever your feeling is. 

Mr, Kinpatriog. I felt pretty good about it. 

The Cuamaan. If you are a segregationist you can read whatever 
you want into it. If you ara an integrationist you can read other 


Bevis into it. 
Mr, Krnpatricg. Yes, sir, ? 

- The Cuarnman. We gave him a fine lecture on constitutional law. 
+ Mr, Kinparrrox. We tried to. You did very well. 

Senator Morton. Would the Senator yield 

The Crarrman, I yield. 4 ; 

Senator Morton, I think my colleague from Oklahoma and I are 
the only nonlawyers represented here on the committee now. I want 
to observe that I think the two most articulate atatements we have had 
have been by the two men not being Jawyera—the present witness and 
theSeoretary of State. Icommend themboth. _. 

The Citamman. We will be in recess until Monday morning at 
9 o’clock, in this room, and we are going to have the Governor of Ala. 
bama, Mr. Wallace, | Cues - ae 
; (Whereupon, at 6:08 p.m., the hearing in the above matter was ad- 
ieenge to reconvene the following Monday at 9 o’clook on July 15, . 


wa ae 
a 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


sceneries, eemenmennemenedl 
MONDAY, JULY 15, 1963 


US. Senate, 
CoMMITTEE ON Cou MEROE, 
Washington, D.C. 


The committes reconvened at 9 a.m. in the caucus room, Old Sen- 
ate Office Building, Hon. Warren G. Magnuson (chairman of the 
committes) presiding 

The Cuainsan, The committee will come to order. _ 

There are severnl Senators who are on their way. They will be 
here in a very fow minutes. ; 

We have two important witnesses this morning and we want to 
have ample opportunity for thom to be fully heard. Members of the 
committes may have several questions to direct to thom. 

We are privileged this morning to have with us our colleague from 
Alabama, John Sparkman. I’m sure he would like to present the 
Governor to the committee. is <i a 

Senator Sparkman. Thank you, Mr. Chairman. 

I would like to present to pou tho witness of this morning. Let me 
say in the beginning that I have a committee meeting of my own. I 
have already explained to Governor Wallace that I would not be able 
to stay the full time, but I’m going to stay as long as I can before going 
tomy own committee. 

_ IT call attention to the fact that Congressman Jones from Alabama 
is here also. ee 

The Cuairman. Yes; we are happy to have you with us, Congress- 
man. 

Senator Srargsan. I would be very happy to yield to him if he 
would like to say a word at this time. 

Mr. Jones. You pr , Sonator. 

Senttor Sparkman. Mr. Chairman, I’m glad to present to the com- 
mittee the Governor from Alabama, the Honorable George C. Wallace. 

I have known George Wallace for a long time. I have known him 
as 8 man of strong convictions and courageous beliefs. He was reared 
in Alabama, served as a circuit indge. e served in both houses of 
the State legislature. He served in the Air Foreo during World War 
II.’ Ho has had a distinguished career while still a young nian, and 
I’m very, glad to present him to the committee this morning. 

‘The Cramaran. We are very pad to have the Governor here this 
morning to. testify on this very important piece of legislation before 
tho committee and to hear his views. - wat et 

Governor, we welcome you.. You have'a prepared statement. "We 


would be glad to have you give it tous. wake 


wd 
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Does the Congressman have anything to add to this?’ We would be 
glad to hear from you. 

Mr. Jones. Senator, thank you. 

It is a pleasure for me to join with Governor Wallace in the presen- 
tation of the views. I can assure the committee that he speaks for the 
voice of Alabama, We are arte to have the opportunity to accom- 
pany him in his testimony before the committee on such a vital and 
Important issue in our forum throughout the country. 

e CHarrman. Thank you. 

Governor, we would be glad to hear from you. 

The Chair will have to ask our guests here this morning, who I 
know are also deeply interested in this matter, because of the number 
of people that this hearing has attracted, to be as orderly as ible 
so ee we can hear the witness and you can hear him, too. I’m sure 

ou will. 
Q We are glad to have you here. We only wish we had a much big- 
per fen 08 hall, but we don’t have such a thing in the Senate Office 
uildings 

We are very glad to have you here and I hope you cooperate with 

us, 4 
Now, Governor, thank you very much. 


STATEMENT OF HON. GEORGE C. WALLACE, GOVERNOR OF THE 
STATE OF ALABAMA 


Governor Watuace. Thank you, Mr. Chairman, and members of the 
Senate Committee on Commerce. I appreciate the opportunity to 
appear before you today and give here my views on the important mat- 
ters now before this committee, I dare say the whole majority views 
of the leof Alabama. __ Se 

The leaders of the Federal Government have so misused the Negroes 
for selfish political reasons that our entire concept of liberty and 
freedom is now in peril. 

We daily sec our Government go to ridiculous extremes and take un- 
heard-of actions to appease the minority bloc vote leaders of this 
country. 5 

I sh eppaller and amazed to read of recent statements by Penta- 
gon officials relative to proposed civil rights investigations on our mili- 
tary installations. ere was a time when military installations 
were established in accordance with the requirements of the national 
defense posture. a ver , 

Today these officials use the threat of withdrawal of military bases 
to accomplish political purposes. Any officer or official issuing, such 
orders should have his background investigated. aie 

Although he may not be affiliated with our enemies, his actions play 
into their hands by jeopardizing the security of this Nation. ; 

The Air Force is encouraging its personnel—I would say certain 
folks in the Air Force—to engage in street demonstrations with riot- 
ing mobs and is even offering fraining credits as an inducement. 
Perhaps we will now see. Furpe Hearts awarded for street brawl- 
ing—heretofore they were awarded on fhe sield of combat. a 

I note that by way of further intimidation, one of the President's 
committees has recommended that any business be placed off limits 
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2 ey personnel unless they surrender to current Federal 
ideologies. 

Is the real purposes of this integration movement in this respect to 
disarm this country as the Communists have planned ? 

For a century certain politicians have talked about southern mobs, 
which were actually nonexistent. But now we have Negro mobsters 
and mobs running in the streets of our cities, these politicians and 
the press now refer to them as demonstrators. 

These so-called demonstrators break laws, destroy property, injure 
innocent people, and create civil strife and disorder of major pro- 
portions. ; 

Yet they receive sympathy and approval of the leaders of our Fed- 
eral Government. 

I personally resent the actions of the Federal Government which has 
created these conditions. Asa loyal American and as a loyal southern 
Governor, who has never belonged to or associated with any subver- 
sive element, I resent the fawning and pawing over such people as 
Martin Luther King and his pro-Communist friends and associates. 

When this bunch of incendiaries comes to Washington they ‘are 
piven red-carpet treatment, and I daresay if they came into this room 

ere today, some of the members of this committee would feel com- 
pelled to greet them in such a manner as to publicly demonstrate their 
concern for so-called civil rights. 
__Tast Friday Governor Barnett showed this committee epics of 
Martin Luther King and a (Soy Hh Communist and pro-Communist 
leaders attending a meeting together. As widely reported in the pes 
in the last 2 months, King’s top lieutenant in Alabama, Fred L. Shut- 
tlesworth, a self-styled “reverend,” was elected president of the 
“Southern Conference Educational Fund” which is headquartered in 
New Orleans and active in 17 Southern States. This organization has 
been described by both the Senate Internal Security Subcommittee and 
the House Un-American Activities Committee as an organization “set 
up to. promote communism” throughout the South. The Cincinnati 
Enquirer, in its issue of Sunday, June 9, 1963, quotes the following 
statement of Shuttlesworth as to his leadership in this Communist 
organization. This is what Shuttlesworth said: 


‘ Generally, the House committees are governed by southerners who wil! label 
‘any organization subversive or communistic that seeks to further the American 


alms of integration, justice, and fairplay. 
To a segregationist, integration meang communism. I can think of nothing 
niore un-American than the House Committee on Un-American Activities. 
Recently Martin Luther King publicly. professed'to have fired a 
known Communist, Jack O'Dell, who had been on his payroll. But as 
discovered by a Member of the U.S. Congress, the public profession 
was a lie and O'Dell had remained on King’s payroll. 
.., Ona recent visit to this country, why was it that Ben Bella, a Com- 
munist, in my opinion, had his first conference in this country with 
‘Martin Luther King? And then Ben Bella flew to Cuba and embraced 
‘the Communist Castro arid said that he is one of the world’s greatest. 
Ts there any connection? c ) pe oe 
_,,F. come here today as an American, as a Governor of a, sovereign 
Stato and as an individual with full respect for constitutional govern- 
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ment. I appear to Ree sraiiar | call upon the Congress of the United 
States to defeat in its entirety the proposed Civil Rights Act of 1963. 

The President of the United States stated in his message accom- 
panying Senate bill 1732 that— 

Enactment of the Clvil Rights Act of 1963 at this session of Congress—however 
long it may take, and however troublesome it may be, is imperative. 

Tho President might well have further stated: “And however many 
people it hurts or business it destroys, and regardless of the rights of 
the vast majority of our people. 

In my judgment, the President of the United States and the At- 
torney General of the United States, by design and political motiva- 
tion, are sponsoring and fostering a complete and all-inclusive change 
in our whole concept of government and society—a revolution of gov- 
ernment against the people. 

Senate bill 1732, the so-called pune accommodations bill, would, 

together witt. the President's full civil-rights package, bring about 
government of the Government, by the Government and for the Gov- 
ernment. 
. The free and uncontrolled use of private property is the basic and 
historic concept of Ango-Saxon jurisprudence. One of the primary 
reasons our forefathers came from Europe to carve this Nation out of 
& raw and savage wilderness was for the BuEPor of using, controlling, 
and enjoying their private property and to pursue their chosen pro- 
fessions without fear of interference from kings, tyrants, despots, and 
I might add, Presidents. ae! 

I don’t think it’s penmertt today to talk to you at length about the 
constitutional basis for legislation such as this. You know that similar 
legislation has been declared unconstitutional. 

‘You know that in the 1888 Civil Right Cases the Supreme Court of 
the United States ruled out the commerce clause as the basis for legis- 
lation fiearly identical in effect to that contained in Senate bill 1782. 

You know the 14th amendment, which amendment is of doubtful. 
origin and questionable validity, was held by the 1888 Court to merely 
allow legislation predicated upon the correction of the operation of 
State lawe only—and in no sense gave the legislative branch of the 
Federal Government the right to enact statutes providing a code for 
the regulation of private rights. : : 

No part of the bill before you qualifies as to constitutionally even 
Sou, that you operate on the premise that the 14th amendment 
was validly ratified In accordance with the requirements of the Con- 
stitution—-andIsayitwasnot. | __. 

I will tell you what this Senate bill 1732 does: It places upon all 
businessmen and professional people the yoke of involuntary servi- 
inde: It should be designated as the “Involuntary Servitude Act of 
_ Under the provisions of Senate bill 1782, if you are engaged in any 
profession where you offer your personal services, you cannot refuse 
to serve anyone without fear of violating this act. I don’t know of 
any business or profession that does'not have some abstract connec- 
tion with interstate travel or interstate movement of goods.. Under 
the provisions of this act, the lawyer, doctor, hairdresser, or barber, 
planers ublic secretary-stenographer, et cetéra,’ would no longer 

free to choose their clientele. 
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Nobody who offers services to the public or attempts to engage in his 
chosen profession will be free to operate without fear that the police 
state which is now vigorously rearing its head will dictate his every 
move and tell him exactly how he can run his business. In fact, if 
the provisions of the act are passed and enforced many individuals 
will no longer have any business. 

Section 3(b) of the act provides: 

The provision of this Act shall not apply to a bonafide private club or other 
establishment not open to the public, except to the extent that the facilities of 
such establishments are made available to the customers or patrons of an estab- 
lishment within the scope of subsection (a). 

I submit to you that I am at a loss to understand the true meaning 
and full import of this exception. I am wondering if it constitutes 
a “sleeper” in this act designed to destroy the privacy of private clubs 
and “other establishments.” In fact, what is the definition of the term 
“other establishments”? Does ii include fraternal and social organi- 
zations, churches, religious organizations, the Masonic lodge, the 
Order of the Eastern Star, the Knights of Columbus. . 

Would this “exception clause” cover the following situation? 

A. certain exclusive private club having a membership composed 
entirely of Italian-Arnericans has a rule allowing members to bring 
Buosts, many of whom travel in interstate commerce. The club also 

1as another strict rule that guests must be limited solely to Italian- 
Americans. Just.suppose this is the case. Under the provisions of 
this act may a member bring in a non-Italian-American traveling in 
interstate commerce despite the club rule forbidding it? Another 
example that arises would be the fact that my Masonic lodge has strict 
rules against bringing in non-Masons and/or Masons not of the same 
type organization as mine. I have taken many interstate travelin 
Masons to my lodge. Can a member bring a non-Mason or Mason o 
another type organization into my lodge if he is a guest traveling in 
interstate commerce? i ¥ 

Section 5 of the act provides for civil actions for preventive relief 
including injunction, restraining order or other order. I wonder, of 
course, and I am sure other people do, what this “or other order” im- 
plies. Does it not mean being heavily fined or placed in Federal 
prison for contempt of court if you refuse to obey? - This same section 
pone that this relief may be obtained by the pee aggrieved or 

the Attorney General of the United States and it provides further 
that the relief may be obtained where a person has not actually vio- 
lated any section of the act, but there are grounds to believe that any 
person is about to engage in any of the many prohibited acts, This 
is the beginning of thought-control legislation. In other words, they 
can take you to court and try you for what you are thinking or pos- 
sibly thinking about doing—whether you every carry your thoughts 
into effect or not. 

It is interesting to note that in section 2(g) of the act, which in effect 
constitutes the preamble of the act, it is stated as fact that discrimina- 
tion reduces the mobility of the national labor force and*prevents the 
most effective allocation of national resources, including the interstate 
movement of industries, particularly in some of the areas of the Na- 
tion mos in need of industrial and commercial expansion and devel- 
opmen wt, . of aera . _ : : - 3 : 


, . “ eal - 
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This is a thinly veiled reference to the South which, contrary to 
the statement contained in the preamble of this bill, is now and 
will continue to enjoy the greatest industrial growth of any section 
of the United States. I might point out that we have $130 million 
worth of new industry and expanded industry that has announced it 
will come to Alabama in the last 414 months, the Jargest amount that 
has ever come to that State in any comparable period in our history. 

And we are fixing to announce in the near future several more multi- 
million-dollar industrial establishments, and I might say also that 
many peop: that I have discussed these matters with say they agree 
with us. In fact, one man, the other day, the president of a corpora- 
tion, said they were going to build his next plant in the South be- 
cause he believed that the future salvation of this country rested upon 
the thinking and attitude of the people of Alabama and the South. 

I cannot help but wonder if some of these same people who are 
now so worried about our industrial growth are not some of the same 
people who fought the removal of the “Pittsburgh plus” discriminatory 
freight rates which for so long kept the South from realizing its true 
potential in industrial growth. 

I might also point out that the South in my uicement has further 
progressed than any other part of the Nation. en you take into 
consideration all the factors involved, “Pittsburgh plus” discrimina- 
tory freight rates, which were removed and modified only about 10 
Med ago, and when you consider the fact that in the days of the 

econstruction era we didn’t have any Marshall aid or lend-lease, we 
didn’t have any Federal aid, in fact we were set upon by a vengeful 
Government, and yet we have poens as far as we have progressed 
in spite of all these things. I think we are further progressed than 
any other part of the United States, with all factors considered. 

cannot also help but wonder if one of the true motives in back 
of this act is, in part, a desire on the part of some to return the 
South to its position of disadvantage which disappeared with the 
removal of discriminatory freight rates. 

The Cuamsan. Governor, I don’t like to interrupt there, but you 
and I have at least one thing in common—— 

Governor Wautace. The West. 

The CHatruan. The West was in the same position in this thing, 
and over the years, we pretty well joined together on this rate prop- 
osition, and we made substantial pro, 

Governor Watuace. Yes, sir, you made substantial progress in the 

est. 


ee penator Corton. I might add you did a pretty good job on New 
ngland. 

overnor Wauacg. One reason you have progressed is because of 
the equalization of the freight structure, the greatest ever imposed 
on the shoulders of people. Usually people who know about segrega- 
tion know about it because they practice it, and they don’t practice it 
on any one particular group of people, but they practice it on a sec- 
tion. Equalization of the national freizht rate structure was brought 
‘about through the efforts of southern Governors, in the main, southern 
Congressmen, and southern civic and labor-management groups. 
_ It has brought 25,000 new industries into Alabama and the South 
in the last 10 years, employing hundreds and thousands of people. 
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We were opposed in this effort, at the Northern Governors’ Confer- 
ence and other groups in certain sections of the country to talk so 
much about discrimination, and had this equalization not come about, 
there would be thousands upon thousands of Negro citizens in Alabama 
ae the South who today wouldn’t have an industrial job as they have 
today. 

Southern Governors have enhanced the standard of living of south- 
ern Negroes and southern politicians more than any other group of 

ple in this country, more so than the Members of the Congress who 
talk so loudly about this because in many instances we find some Mem- 
bers of the Con who talk loudly about it and do more to sponsor 
legislation to kill, for instance, the effectiveness of our industria! bond 
agents that we have passed and used in Alabama, Mississippi, and 
other States. 

I will go on and say that the ee Attorney General, and 
I say respectfully, every Member of this Congress who has sponsored 
this legislation stand indicted before the American people. 

This group has invited the Negro to come North to a land of milk 
end honey. They accepted the proposition, and instead of finding this 
utopia, they have found unemployment. They have been stacked in 
ghettos on top of one another, to become a part of every city’s Harlem. 
Thereby social and economic problems have been compounded. 

The end result is that this gross hypocrisy has brought guerrilla 
warfare and insurrection to every large city of the United States en- 
dangering the lives of millions of our citizens. Because of this hypo- 
critical spectacle, he no longer wants mere equal treatment, he expects 
and apparently intends to bludgeon the majority of this country’s 
citizens into giving him preferential treatment. 

And, if you heard the statement over television last night by the 
head of CORE, in which he indicated, as I recall, that we need to 
change our economic order—I believe that was the substance of his 
statement—and also that Negroes are entitled to compensation and 

referential rates, he shows his sense of responsibility by flaunting 
aw and order throughout this country. I am talking about the 
leaders and I am talking about the mob. 

J am not talking about all.the Negro citizens of Alabama and of the 
Nation, but I am talking about a minority group of them—even 
threatening to intimidate the Congress of the United States. And 
ee oP is done with the tacit approval of the sponsors of Senate 

ill 1732. 

The Cuatrstan. Governor, I think we ought to stop right there and 
start to get this in perspective. This committee is sitting here to con- 
sider seriously, soberly, and with integrity, a piece of legislation, and 
we are not going to be intimidated by anyone, whether they be on one 
end or the other. I think we ought to start from that premise. 

Governor Watiace. Mr. Chairman, of course, this Governor doesn’t 
try to intimidate anybody. ‘I have been invited to testify before this 
committee, ee 

The Cratrman. Yes, you have, and we respect your being here, 
and wo respect your views. 

‘Governor Watiace. And I respect your views, but at the same tim 
my opinion and attitude is that all this does have the tacit approva 
of people in the American Congress, certain Members of the American 
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Congress, and I cannot otherwise state it because I believe it. I am 
convinced of that even if I am wrong. That is too bad, but I really 
believe it. . -— _: 
-The Cuarrman. As Dr. Johnson once said, you could be right. 
We don’t know. ‘We are here to soberly, seriously, and with our own 
conscience consider a piece of legislation. And no one, whether they 
are in any organization or any place on this committee will coerce a 
desision—I am sure I know the members of this committee well enough 
to know that they are pretty hard to intimidate, 

Governor Wattace. As I say, I was invited to speak before this 
‘committee; I feel what I have said, and if — 

The CrarrMan. We respect your views. 

Governor Wattace. The physical danger I outline is no problem 
in the South. You and your family can travel to ay place in the 
South, walk the streets of every section of cities and. towns alone, 
without fear of bodily harm. But I know, as you know, that you 
and your family cannot walk the stresis of our Nation’s Capital 
without fear of mugging, raping, killing or other physical assault. 

And, gentlemen, your constituents know this, too, and they are fed 
up with it. And if you will come to my offices, I will. show you 
countless thousands of letters from every part of the United States 
protesting the continued piste ears of power by the Federal Gov- 
eee and the failure to adhere to the Constitution of the United 

tates: : : ’ : ‘ ; . - BT ace ae . . ‘ iy 
- People who write me want their elected representatives to start rep- 
resenting them and not the minority bloc voting mobsters... «- 

To-impress upon you, I am not saying for, one instant that every 
member of the Negro race is a mobster, I am saying the leaders and 
those who have participated in these demonstrations are. 
+. A: President who sponsors legislation such as the Civil Rights Act 
of: 1963 should be retired from public life. And this goes for any 
Governor or other public official who has joined in this mad scramble 
fortheminority blocvote. -.. . Ae of - 

Does not the present situation in bidesitan thar D.C., give you some 
idea of the result you would obtain with this legislation? The Na- 
tion’s Capital is supposed to be the supreme example of what civil 
rights legislation can accomplish. It’s.an example all right, an ex- 
ample of a city practically deserted by white‘people. If you-in-the 
Congress are really sincere about this civil rights business, why don’t 
you give home rule to the people of Washington? Let’s see how the 
ocal residentscanrunthiscity. —- . 

I believe in local self-government. I challenge you to vote for home 
rule in Washington, D.C. -I suspect that if you attempted to do this, 
the Secretary of State would have to testify behind closed doors that 
this would result in.damage to our image before the rest of the world. 
” A few days egos 1 noted a report reléaséd by Washington, D.C., 
police officials which stated that during the last 12 months major 
criminal offenses in this Nation’s Capital reached the second highest 


peak in went < ft a ; ea 

I suggest that if the Con spent its time trying to stop these 
asaaults, rapes, robbery, and housebreaking, rather than in efforts 
which will destroy all rights of property, then: you might accomplish 


something worthwhile. | 
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When I came here to testify against the 1957 Civil Rights bill; it 
was said that our image would be affected in Africa and Asia if the 
bill failed to pass. Well, the 1957 bill was passed, and it appears that 
we are still supposed to worry about our image. ness. Sta hea 

I have stated before and wish to state again here today—I will 
worry about our image in the rest of the world when these foreign 
countries that are griping begin to return 25 percent of the jowiee aid 
ue are sending them heonuce it comes from the South, the Confederate 

tates. eal a ht. Bence 

In my judgment, the rest of the world should be more concerned 
with what we think of them since we feel bound and determined to 

rovide their support. And while we are speaking of an image, the 
ederal Government should worry about the image it is creating in 
the South and to freedom-loving people everywhere, _ 2 oe 

I think you gentlemen are well aware of the reason you are having 
to consider Senate bill 1732. , I believe this.. The President of tho 
United States and the Attorney Géreral of the United States have 
used the powers of the executive branch in such a manner as to creaté 


a tense and explosive situation which they ¢an,no longer control... 
The President so much as admitted this in h js. natiqnwide telecast. 
which prefaced the introduction of. this, civil rights. ie islation. He 
woped and won: the minority, bloc Vote.:.Sinee then-he hag committed 
a Series of blunders in trying to appease the mob leaders. May: Se 
. These leaders have now pressured the, President into the ridiculous 
position of placing his stamp,of approval on. mob violence and rioting 
inthestreetsof thiscountry.. ue ig tee 
The entire handling of this racial situation by,the present adminis- 
tration has shown an ineptness and total lack.of jinders nding in 
handling the problems which have been created by the political efforts 


Frontier is a nation torn by strife and turmoil on 


<3 @ ey 


they are going to find next. November it is not. politically popular to 


i gi'é 


The Kennedy administration is in politica 


This: bill will. not remedy the'situation. ‘This bill wil inflame - 


the majority of the citizens of this country, |} 


‘Tchhrge that Soriate bil 1782 condtitutes tid fist bap towidkd Ani 
1 


réform—atid I think ‘that Wid indiéated last Aight In the’ statetieht: 
Theatd over television—a lon, ee a sotialistic Schbmié bf gr vobn: 
_thent which Will bring’ thio teth] destuétion of ptivs/D property rights. 
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Property is power, and when we lose our rights to property we will 
have lost our power to govern ourselves. ; 

If you intend to pass this bill, you should make preparations to 
withdraw all our troops from Berlin, Vietnam and the rest of the 
world because they are going to be needed, and they will be needed to 
police America. You are going to make the American people law 
violators because they are not going to comply with this type of 
legislation. io ; 

t is suspected, and I suggest, that Senate bill 1732 is such a ridicu- 
lous piece of legislation that it. probably is a mere smokescreen which 
is calculated to draw the attention of the people to it, thereby blinding 
them to other parts parts of the civil rights package which are equally 
abominable. ; 

No part of the Civil Rights Act of 1963 is acceptable and wo people 
in the State of Alabama and the South will take the lead for all free- 
dom-loving people of this country—black or white—in an all-out ef- 
pan to defeat any man who supports any feature of the civil rights 
pickage. 

The executive branch of this Government has ignoriad the Consti- 
tution of the United States and fostered the march toward centraliza- 
tion and the ultimate destruction of our system. 
 'The judicial branch has perverted the Constitution of the United 
States mn @ manner which shocks the conscience of the American 


people. aa 

The Congress of the United States is the last remaining bulwark 
against the destruction of our system of government. 

I ask you to ignore political pressures which will destroy our entire 
free enterprise systern—that you determine that this country will not 
have government by intimidation—that is all that is,-a matter of 
taking a mob in the streets after they have broken windows and stuck 
knives in policemen and burned buildings down and shooting people, 
and then say we will sit down and discuss that which you want. __ 

I think when you do that, that you have succumbed to mob pressure. 
If these were white people, I suspect the Government would not only 
be there with troops, but they would already call the United Nations 
on us—that you not see fit to destroy established businesses and per- 
sonal service professions—that you not place the vast majority of 
American citizens in involuntary servitude—that you stand up for 
America. te aacins | . 
I challenge the President and the Congress to submit this proposed 
legislation to the people as a national referendum. __. 

romise you that you will get the shock of your life because the 
people of this country will overwhelmingly reject this encroachment 
upon their ment to own and enjoy. private propery: : 

I say that it is high time predonloving people of this Nation 
stand up and be counted and if the tree of liberty needs dale 
by the political blood of those who ignore the heritage establish 
for us by the Founding Fathers,thensobeit. ee okt 

Gentlemen, I appreciate this opportunity to appear before you today 
and before leaving I have a request I would like to make. I have 
charged here today that there are Communist influences in the inte- 
gration movement... From the mountain of evidence ayailable every- 
one, should realizé that they are true,, You have heard these charges 


‘ 


arent! 
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before you—you have seen the evidence—why don’t you do something 
about it? Don’t sweep this matter under the rug—let’s expose these 
enemies—they are enemies of both black and white in this country— 
bring them out in the open. As the Governor of a sovereign State, 
I ask the Congress to investigate-these Communist activities that 
pertain to disso demonstration: and this mob action. 

This request should not be taken lightly. A letter through the mail 
to the Justice Department from someone claiming they have been 
denied the right to vote brings a flood of Federal investigators down 
the neck of some southern registrar. Tere you have had at least two 
Governors to ask that this Communist matter be investigated. Will 
you give us this sime response? . : 

In closing, I would like to tell you that the public policy of Alabama 
is for the uplifting of the Negroes in Alabama. During the first year 
of my administration we have increased the appropriation to Negro 
educational institutions 22 percent. Of course, that goes for white: 
institutions, aiso. : : 

We are building three new trade schools to train them for the jobs 
that we are making available to them by a fast-growing industrial 
expansion in our State, and we have just completed three other brand- 
new trade schools for Negro citizens. I do not believe the passage of 
the legislation would be in the interest of either the white or Negro 
citizen, but would hamper the solution of problems facing both races. 

As I said in my inaugural address in January, my hope and prayer 
is that God will bless all of the people of my State and this Nation, 
both black and white. 

TI thank you. , 

The Cuairman. Thank you, Governor. I have some questions and 
comments I would like to make. 

On page 20, you ask Con to investigate certain alleged Com: 
munistic activities, We do have two very active committees in Con- 
Se in the House and in the Senate to deal with such matters. 

harges have Leen made here which have only been raised in the last 
week, ond that testimony and that evidence will be given to these two 
commitees which are specifically charged by the Congress, both 
House and Senate, in these matters. ie wee 

-We are here to consider the merits of the legislation as objectively 
aswecan. I amsure you agresthat weshould doso. 

Governor Wattace. Yes, sir. : 

The Cyaan. There are many eupomt ‘on this legislation. 
You have expressed one, very forcefully, this morning. This is very 
helpful to the members of the committee to hear these particular view- 
points on the legislation. , 

The transcript of this record will be given immediately to the two 
committees charged with this matter on tho specific points you make. 

Governor Watiace. Mr. Chairman, may I make this statement; I 
realize that you do have two committees of the Con and the 
charge was made here the other day, of course, that. Martin Luther 
King had been consorting and attending meetings with known mem- 
bers of the Communist Party. Of course, I think this committee said 

they would like to have proof of that, or implied so. Of course, I 
“have the proof. He did attend with a member of the Communist 
Party. We have other doéuments from the Senate Internal Security 


Tecce Oo 
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Committee, which points out that-people who were in these meetings 
with him have long-been in Communist-front organizations. 
__ It seems to me, though, that this matter hasn’t been investigated as 
it would have been if it were not piso ang these particular people. 
think if a southern Governor, like myself, went to a meeting and sat 
next to members of the Communist Party and consorted with them 
and spoke, I am sure that proned they would investigate me, and I 
think they ought to investigate Martin Luther King and the entire 
group. ack Q’Dell, a leading Communist—he is a Communist—Mr. 
ing fired him, he said. And we find out that that is not true, that 
he is still on the payroll. Pe . 
That has been exposed in the Birmingham News. 
- The Cramman, We have asked the FBI for a report on the matter 
that was brought up here Jast week. _ . 
I do.wish to put in the record whether or not this is your personal 
pinion, which of course you are rightfully entitled to, when you 
state on page 15: 

“These leaders have now pressured the President into the ridiculous position 
of placing the stamp of approval on mob violence and rioting in the streets of 
this country. 

_I, 6f course, haven’t read everything the President has said on this 
matter, or the Attorney General, but if you could be more specific 
as to his words when he placed the stamp of approval on mob violence 
and rioting in the streets of the country, or if not, place in the record a 
clarification that it is your opinion that what he has said in general 
has done this. re 1 

Governor Wattace. Yes, sir. My opinion is that, these leaders 
have pressured the President into the ridiculous position.of placing 
the stamp of approval on mob violence ding the streets of this coun- 
try. ‘That is not only my personal opinion. [ believe it is the opinion 
of many peopleinthiscountry. ©. : | i 3 

~ During ‘the riots in Hiraling he, Ala., the President’s Office was a 
virtual switchboard for the Kings, as they call them, Mrs. King. He 
was there violating injunctions of the courts. I know that Mr. Robert 
Kennedy told ma four times:that he wanted to try these matters in 
the courts and not in the streets. And in my judgment the President of 
the United States and the Attorney General can stop these demonstra- 
tions that are going on in this country, causing the loss of property and 
life if they wanted to. ct its | 

The Crarmman.‘I don't know,: I am not aware of all these tele- 
phone calls. I like to have for the record, when a statement is made 
such as this, either the direct quote by the President.of the United 
States when he put his stamp of approval on mobs and rioting in the 
streets, or whether it isthe witness’ opinion. = =. a 

_ Governor Watxace. Mri CHaitrman, of course it is my opinion that 
this.is the ease, 'beosusb I listéned:to Mr. Kennedy’s speech on.televi- 
sion} it which’ he’jn ‘effect said'if- you don’t get what you want, you 
shotild continue in‘ the ‘streets. It: was an invitation to rioting and 

ob violence.’ That. Was fily personal opinion, and tere it.is the 

pinion of! ny Pee ie! +E think it Was a very‘sad statement, and I 
don’tithink it didt Sec le of this Nation any good. ° 8,0 
i The CiantstA fi Buti is’ dur personal Gpinion? j _— ae? tat 4 ee 

‘ Governor’ WiALwace. Ved" git:'' And: T might’ say ‘the dpinion dt 
many people other than myself. 

! 
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‘The Cuarrman. On page 1-you said you'were appalled and amazed 
to read certain statements from Pentagon officials rding military 
installations. The committee is not familiar with those statements. 
If you have them for the record, we would be glad to put them in the 

- Governor Watuice. Senator Magnuson, I don’t have the statements 
here. But I thought it was of such common knowledge because. it 
has been in every paper that they sent out an order, in fact they. have 
cabled various military installations, I have even talked to military 
officials myself. Of course, this was off the record. . But it has been 
in the papers that they are going to have a civil rights investigation 
and thay recommended the i ility of even moving:bases and put+ 
ting businesses off limits. at has been a matter of common knowl- 
edge; it has been in every newspaper inthe South, © 2 7 01 

f don’t know, the Washington Papers sometimes don’t print: the 
things they do in Birmingham. If they do, they carry it or the 50th 


age. er 
P ‘Tho CHaTeatan. They cover the news pretty well in Washington. 
Wethink they cover it too well. Dot os 7 

Governor Watace. Senator Russell commented—I can tell you 
when théy ‘have 485 people injured here in the twings of an eye in a 
race riot in the Washington, D.C. stadium the people of this town 
couldn’t find about it in their own papers unless they’ looked ‘at the 
50th or 60th page. ee 

-The Cuamman. What we would like to have, if you have it, is the 
order from the Pentagon that said what you claim it said in your 
statement. é _ a a 
' Governor Wattace. I don't have a copy of the order but I will be 
glad to send newspaper clippings. So 

The CHarrman. Then we can run it down, if you have it. a 

Governor Wat.acr. Yes, sir. I charge that that has gone out from 
the Pentegon.. I make it categorically, that it has happened.‘ 

The Cnairman. You alsosay, on page 2, and I quote: | 

The Air Force is encouraging its personnel to engage in street demonstrations 
with rioting mobs and is even offering training credits As an inducement. 

I would like to know who in the Air Force has done this, and where, 
whether there is an order to that effect, and what this statenient is 
based upon. | . a ho 

Governor Watuace. Senator, let, me say that that has been a matter 


of the press knowledge. It has been in the press. I'haye,eyen réad 
editorials about it in the papers: I thought is was of such common 
knowledge I didn’t get a copy of the statement.: But I thought eyery- 
‘hey haye sent out to the Air Force, and have authorized Air For 
personnel, to demonstrate, as lohg aa theydo not, wear the uniform 
nor bring about any injury to Government property... That isa matter 
of fact. ; That, order hag gone out, to every Air Force. it sHation in 
| this, couptry.. Jt has gone out to those.in our area, of the country. 
Here ‘we havé soldiers given the right... Also, on tho-gnatter of, éfir 
“lency, rauings they'go out and help break. down segregation. ... That 
a8. on Ou % yd nt Sa ar es Care pee peg DoD berral ad aqeat: a sseteg 
1 say. that isa fact, it has gone out, to Ajr-Foree installations, an 
we resent that. - In effect it says tint sto al who are not lations, ahd 
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be guertored upon us can be released to walk the streets of our cities 
and de.aonstrate and bring about violence. 
The Cuainsan, I would like to sce the direct order or the commu- 
nication, or whatever it was, so that we can judge it hore ourselves. 
Senator TrrurmMonpb. Mr. Chairman, if you will permit me to inter- 
rupt at that point, I have a copy of an order, and I have just sent for 
t 


it. : 

The Cuainman. OK. 

Senator Tirursonp. I will be glad to place it in the record. 

Governor Wat.acg. I was fixing to say that you are a membor of 
the Senate and chairman of the committee. You can send for the 
order. The order has been issued, and I think it is intolerable to 
think—— 

The Crratrsran. We are going to, We wanted you to give us a little 
guidance a8 to where the order came from and who issued it and 
whether the order actually said that, or whethor, again, it is tho inter- 
pretation of someone reading the order. 

Governor Wat.acr. I believe you are going to find that the order 
is one fhat contains things more drastic even than I have stated in my 
testimony, 

The Cuatraran. I don’t know of any instance where the Air Force 
has encouraged personnel to get in rioting mobs. 

Govornor Wattuace, They have given them the right to do so. 
Every demonstration wo have had has turned out into a riot, into 
mob. In Cambridge, Md.—they have the right to go to Cambridge, 
Md., to march and get in demonstrations. They have the right to go 
to Birmingham. They have the right to go to Newark and get in 
demonstrations aguinst segregation—the Air Force—black and white. 

The Citarrsran. I supposo they have the right to engage in demon- 
strations in my State, in my town, which wouldn’t involve any par- 
ticular mo} or wouldn’t involve particularly a racial matter. 

Governor Watuace. I never heard of the Air Force itself. sending 
outanorder—— os 

The Cuairman. We will take a look at that. 

Governor Watace (continuing). Which encourages it. 

The Ciratruan. There are a lot more questions I could ask you. I 
want to give tho committee members an opportunity to ask a few ques- 
tons, will ask the Senator from Oklahoma if he has any questions 
toask, 

Sonator Monaoney, Governor, thank you very much for your at- 
tendance hore at the committee, and your statements on tho bill before 


us, 
IT have raised » number of constitutional objections to the use of the 
interstate commerce clause os the justification for this bill. I was 
hoping that you would have-g contribution to make in your statement 
arding tho logal status on which we are asked to rest this legislation. 
fowever, I find that most of it is directed against the President and 
indicatitig that he is sponsoring and abetting the demonstrations that - 
are causing so much unrest in this country. I find that rather hard to 
believe, and would like to publicly disagree with at least that portion 
of your statement. [have heard him on radio and television urge that 
these matters be handled in the courts and not in the streets, and that 
was the thrust of his television appearance to which you so Violently 


\ 
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object in your statement and moro or less charge it as sponsoring or 
aiding and abotting the present disorders. ; ; 

If you have any further ovidence of the President’s incitement of 
this, I would like you to help the committes by giving us the findings 
on that information. ae, 

Governor Watuace. I can think of one very good instance in Bir- 
mingham, Ala., where we were doing the best we could to contain the 
mob violence. ‘Tho President gets on television and says he hopes 
something can be worked out, and that the white people of the city 
havo restrained themselves, there were not any racial riots because the 
white people were not involved, other than the policemen, and he gets 
on tho television and says we know that there has been many years of 
injustico heaped upon the Negroes of Birmingham which inflamed 
the situation all over again. And of course we Alabamians resent tho 
fact that whon wo aro trying to preserve law and order that we have 
statement from the President that inflamed peor by saying they 
have been for many years abused, and that is the word ho used. 

Senator Monroney. Coming from a State that up until tho Su- 
premo Court decision was totally segregated, Oklahoma, I can under- 
stand that it is difficult. But I do feel that the President, in enforc- 
ing the Supreme Court decision, which occurred a good many years 
ago, requiring uceenenlion of educational facilities, was not inflam- 
ing public opinion and was not endeavoring to stir up mob rule or 
demonstrations as such when the Federal troops wore ordered to pre- 
servo order in an effort to carry out the Federal edict that was the law 
of the land. 

Governor Watxace. Senator, of course I don’t subscribe to the de- 
cision that the Court is tho law of the land. “If that is the truth then 
the Supreme Court in 1962 could not have reversed tho prior decision 
of thecase. It is tho law of thocase, It doesn’t apply to every school 
systeminthecountry. It is tho law of the case. 

Senator Monronny. Tho Supreme Court held that. Thoy have 
not reversed it. And today I think anyone who believes in the Su- 
premo Court as being the final interpreter of our laws must accept 
that the decision was up to the Executive to onforce or to make it a 
complsts nullity and not give effect and force to law. 

I. know we could arguo this point for a good long time. It seems 
to me that many of these statements accuse some of tho colored minis- 
try and others that have joined in soms of these demonstrations, I 
do not support these demonstrations in any way, but neither can I 
agreo that this is an example of Communist conspiracy. There will 
probably bo some Communists aaa on any disturbance. | ‘This 
is natural and normal, Those should be handled by the FBI and by 
tho proper governmental organizations, - 

But cortainly theso attempts to frustrate tho carrying out of tho 
Court order, such as occurred in Alabama, did give impetus, at least 
led to more demonstrations following this‘period than had occurred at’ 
an carlior time, tee eee wee” Mawes 

So I don’t think that we blame the President’s pronotinéements for. 
stitring these up any nmidre than we can say that tho difioulties id the’ 
States that sought to provent integration also were resporigible for this 
example of oxtreme agitation over racial relations, (5 é 
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— Govern h Waytance, Senator, you had more racial demonstrations in 
a State like Nort hich has been more liberal than any 
tate in jntegration,:than we had in Alabama. Of course the effor 

it we made in Alabama was.in order to raise constitutional questions, 
ut no constitutional question could be raised because of the military 
might of the National Government. i eer: Datos 
hey just, sent troops in.and aimed Air. Force planes at the uni- 
vorsity, ang mobilized 18,000 men because they didn’t want to try 
tho matter in a contempt proceeding in the Federal court. 
_ Senator Mowroney. I don’t recall the Federal Government send- 
big any troops into any area except those where the enforcement of 
e Supreme Court decision was ordered, in Mississippi and Alabama. 
n your statement you. indicated that this is done in a great man 
places. The troops that have been used, I believe, at other places such 
as Cambridge, Md., have been State troops. . 
, Governor WALLACE. No, sin, I didn’t say that in my statement. I 
said, “No Federal troops were sent into these places.” 
Senator Monroney. You are referring to New York, Pittsburgh— 
..Govornor Wartace. That’s right. 
Senator Moyroney (continuing). And places of that kind? 
_ Governor Wattace. They sent them to Alabama and they sent them 
to Mississi pi. a 
Senator Monroney. Where the test: was over the enforcement of the 
d * regation. ae “. . . 
Jovernor Watrace. No, sir; they sent troops to begin with, Senator, 
regarding the demonstrations in Birmingham. They sent in troops, 
they }nd sent soldiers to Birmingham—Federal troops into the State. 
I filed a suit in the Supreme Court of the United States and it was dis- 
missed jn about five lines. 


Senator Mongoney. So it is still your feeling that the Federal 


troops huive been sont into Southern. States but not into Northern 
it est of. he ee: . : 
‘Governor Watracr. That is correct. 

Senator Monroney. And it had nothing to do with tho integration 
problem in order to en foree the Supreme Court decision ? . 
Governor Wattace. I think, if they are to send troops into Ala-, 
hama to:control domestic violence—which they have no right. to do 
in the first place-;why didn’t. they do it in Newark? In Now York? 
We controlled the demonstration in Birmingham, Ala. Why. didn’t 
t ey do it in Tallahassee, Fla.? They didn’t send any troops there, 
_: Senator Monroyfy. There.is actually no Federal court order that 
involves en forerinent of the.issues in.those States at. that time, , . 
Gover or Wartacr.: There is no Federal court order involving. the: 
Bigming 5 Denes ar aang ee. oo en 
, monator MONRONEY. 1g that pend "= ae tigi wah 
: Governor sae Nee ng pen g: ster pa 
AGeNn’ Nimsert aamivted that no ederas laws Nad been, yiosated on 
the ha onal evision coke hee ee oe ee 
nator, MonRonpY ino mentioned, referring. to your, statement 
"dhe econ ny, of Alabama had greatly. improved aince the atrong 
you medein SE a opr renkintogration, a 


overnor WALLACE. }-Gidn tsay—— ... .. 


encammpnier ee m 
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Senator Monroney. What were those figures? I think you said 
$400 million? Ces ws 

Governor Warace, Of course, T didn't say that wo have improved 
sinco I made any stand, but I did say that we had expanded industry 
totaling $130 million roughly since the mjddle of January of this year. 

Senator Monroney. I understood in your statement, that you folt 
that this strong position you had taken, being the last frontior of 
States’ rights, as exemplified by your action, had improved the eco- 
nomic situation and led to the attracting of greater amounts of indus- 
iry to your State? 

_ Governor Watsace. Senator; I didn’t say it in that manner, but 
I will say it, that I have talked to industrialists from El Segundo, 
Calif, to New York, and many of them have told us that the same 
roups of peoplo whd tried to integrate, destroy the social ordor, are 
the same ones who don’t believe in free enterprise, and we know there 
aro free enterprise Be le in Alabama, and your part of the country, 
and we are going to build the next plant in your section of the country. 
We are freo enterprise people. Ithink there is a connection. - 

Senator Monronty. You have had very good luck and you have 
been vory fortunate in the past in your State in helping to acquite 
industry, and the performance of your workers has jielped increase 
that. You are doing vory well in this regard, and are not necessarily 
attracting industry use of the particular views on the racial sit- 
uation. : 

I’m trying to say that I hate to think that racial bias was going to be 
a magnet to attract American industry. . 

Governor Watace. Racial bias, whon you talk about bias, sogreg . 
tion of the races, in our judgmont, is in the best interests of all con- 
cerned, It is not because wo despise people of anothor color. I have 
never made a single statement in my ‘whole political career that. you 
will find in any newspaper in anyplace in the Nation in which I re- 
flected on a man because of his coldr, because I’m not like some of these 
pseudointellectuals, 

' believe there is a guard, and I believe that when we separate pedple 
because we in our hearts believe it is for tho best interests of all 
concerned, that there is nothing immoral, irreligious, or sinful about it. 
In fact, I have lived around members of the colored race, Negro 
all of my life, and I hope to continue to live around them. Some of 
my closest and best friends-—— ' 

The Cratraran. Our guests are going to have to refrain from mak- 
ing loud comments enone themselves or to the committee on these 
matters. We appreciate the fact that you hava feelings in the matter. 
But we are so limited as to space that we have to ask you to please 
cooperate with us. — 

onhead. 

Senator Monronry. Were you through? 

Governor Wattacr., Yes. De eee eee a 

Senator Monronry. Ono further comment, in closing I find difi- 
culty in agreeing with the witness that the sponsors of this legislation, 
ahd the President—and I’m not's sponsor of the législation—were 
being pressured into this by the threats of violence o demonstrations 
orthings of that kind. I think those men in the Senate who sponsored 
these bills sponsored them because they believe in the purpose of the 
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bill. I happen not to be a sponsor. But I’m sure they are acting in 
what they conceive to be their public duty and not as a result of a 
threats or any activities or political reward or anything of that kind. 

I would like to make myself clear on that point, that every one of 
these sponsors, I think, is a conscientious man doing his dead level best 
to enact laws to benefit this Nation. 

The Cyarrnuwan. We have had this type of legislation before us for 
ears and years and years, and long before any of these recent events 
ave happened. It isn’t just recent events that caused the Congress 

to objectively look at this particular problem. It has been here for 
many years. I can’t count them, but I have worked with civil rights 
legislation ever since I ¢ame to Congress, and it has been in every 
session. 

Governor Watuace. I don’t believe there has ever been a time when 
there has been a serious attempt to pass legislation nationally other 
than this time. I don’t think anyone ever thought it would have a 

‘ chance to pass in years past. 

The Crratraran. There may not be the same collective feeling about. 
it now, but Members of Congress have been involved in this matter for 
many, many years. 

Governor WA..ace. In fact, I think the Congress, Mr. Chairman, 
has spent too much time on this type of legislation and I think we have 
put first things last and Iast things first. And I think that we have 
spent too much time. 

The Cuarrman. Some Members of Congress disagree with that. 

Governor Wattace. That is my opinion, of course. 

penator Monroney. I have no further questions. Thank you very 
much, 

 TheCwatrsran, The Senator from New Hampshire. 

_ Senator Corron. Governor, you have made a spirited and vigorous 

Statement which is impressive and reflects your deep sincerity. I 
have listened to it with keen interest. 

You have stated on page 5 that: 

.  Tcome here today as an American, as a Governor of a sovereign State and as 
an individual with full respect for constitutional government. I appear to re- 
spectfully call upon the Congress of the United States to defeat in its entirety 
the Civil Rights Act of 1968. = 

_As you indicate, and as you clearly understand, the portion of the 
civil rights program that is before this committee has to do with public 
accommodations, so-called, 

Governor Watuacr. Yes. 

Senator Corron. There are other portions that have todo with more 
speody and effective enforcement of rights of citizenship, of voting 
rights, and othér parts of the so-called civil rights program. In your 
statement, you show that you know, as we all do, that whatever bill 
‘comes out of this or any other committee—and this is likely to bo the 
first committee to report: these other issues will be added to it. 
in view of your blanket opposition to all these mattors, I’m con- 
strained to ask ou ore or two qitestions that havé to do not with 

‘public aécommodations or the social rights of people in this country, 

jut the strict political rights of citizenship. . 

. Ihave information that indicates that in two counties of Alabama 

‘with 15,000 ddirlt Negroes there are no Negro voters even in presidén- 
gee. Le, ROP OANEIS LEED CMS RR CADE Eade ca ae ONE uae esis 
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tig) oder elections. Could you indicate whether that is accurate or 
not 

Governor Waruacr. No, sir; I’m not sure whether that is accurate 
or not. I just know that every voting place I have seen in Alabama 
thero are Negroes and whites voting and that there are a hundred 
thousand at least Negro voters in Alabama. I know that the day that 
I voted in the Governor’s race of Alabama I lined up with members of 
the Negro race in the same line, Negroes are registered and vote all 
over Alabama. Of course, we don’t have a utopia in Alabama, you 
know. We are human beings there, too. I don’t say we have it any- 
place. We don’t havo it here in Washington. 

They told me last night not to go out on tho street because some- 
thing might happen to you. Wedon’t have theutopia. Wedon't have 
© utopia in Alabama, but we do have Negroes by the thousands who 
vote, and I feel that any man, qualified under the laws of the State of 
Alabama, should be allowed to vote. 

Senator Corron. I appreciato hearing that statement on your part. 

I was informed, the information I received, on inquiry—and I think 
it was from tho records of the Civil Rights Commission—that in 22 
counties in Alabama less than 10 percent of the Negroes of veing age 
is Pe to vote. Would that seem to be out of line with the 

acts 

Governor Wattacr. I’m not sure. I don’t have these facts that you 
have at my command. 

But I can say this, that I don’t know of any county at this time that 
disqualifies anybody because of color if thoy are qualified under the 
laws of Alabama. 

In fact, many people don’t attempt to get registered. We have white 

ple in Alabama who don’t vote. I was ina grocery store the other 
ay and three lady clerks said, “I wish I could have voted for you but 
I just never have registered.” ; 

So many Negroes are the same way. They just don’t go to register. 

But I have never seen any effort in my county to keep‘anybody from 
istering because of color. 
enator Corron. What is your county, Governor? 

Governor Wat.ace. My county is Barber County, Ala. 

Sonator Corron. What? 

Governor Wat.ace. Barber County, Ala. And I might say that 
the Negroes in my little hometown of Clayton actively campaigned 
for me for Governor, because they knew me. 

Senator Corron. Yes, I understand, Governor, and my questions 
about the police rights and voting rights of ty Seer are entirely 
a& matter o pune, because if I were political I couldn’t get less 
excited about it. You always vote them Democrat, so we don’t get 
much comfort. out of it. fos 

Governor Watiace. Let me say this: Tho way they vote in my 
State is all one way. It is a bloc vote. Tho other day in a mayor's 
race in Birmingham one man got 3,600 and the other fellow got 5:in 
tho all-Nepro ward. I don’t think that that type of voting is con- 
ducive to good government. — f.7 3 ; 

I do know that in one ward in Mobile, Ala., one man gets 30 votes 
and the other gets 1,664. There were about 50. white voters in the 
ward, That is not voting. That is not good for government, I 
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resent the fact that we have bloc voting. I think therein rises some 
opposition to Negro voting throughout the country. I think if they 
voted like you and I voted, not in a bloc, I think it would be a lot 
better than it is. 

Senator Corron. Regardless of whether they vote right or wrong, 
or individually or in blocs, would you say that fundamentally it 
should be the right and privilege of every citizen who qualifies by a 
fair qualification test applied the same to both whites and Negroes, 
to have the right and the privilege of voting without hindrance or 
intimidation ? 4 

Governor Watvace. I think that that every man and woman in 
Alabama, who is qualified under the laws of our State, regardless of 
color, should be allowed to vote. 

Senator Corron. I believe that in Bullock County in 1960, only 5 
Negroes were registered to vote out of an adult Negro population of 
4,500, and that the Department of Justice filed suit. in 1961 under the 
Civil Rights Acts of 1957 and 1960 to get restraining orders against 
practices that kept Negroes from registering. 

Are you familiar with those pending cases? 

Govenor Watrace. I am not familiar with the pending cases, other 
than to say I think the Civil Rights Commission also said there were 
thousands of people in New York City who were not allowed to vote 
because they couldn’t read and write the English language. 

We have a lot of people who are not qualified to vote by the stand- 
ards of the Civil Rights Commission, but I am not familiar with thosa 


T do know that in Bullock County, Ala., there are many Negroes 
who vote. | 

Senator Corron. According to the records of 1960, there were five. 

Governor Wartacr. I don’t know what effort they made to register 
before 1960 myself. I say we don’t have any utopia in Alabama, but 
you don’t have it in any other State in the Union.. : 

In fact, we don’t have it here in Washington, D.C., where, Senator, 
nobody can vote. There are enough votes in this Con to puss 
anything you want to, but I am afraid there is some under-the-table 
stuff about home rule, I suggest that the people here make a spirited 
effort to turn the city over to inhabitants. There are enough Mem- 
bers of the Congress to do that. Ithink you ought to. Let’s let it be 
a model of city government run by its inhabitants. Jt might be some- 
tine we could copy after, or something we might not want to copy 
after. : Ps “as 

Senator Corron. May I say this to you, Governor. You were very 
frank, and I admire your frankness, and tam going to match it. 

In your statement. you have indicated, as you did just now. in your 
remarks, a certain attitude that you have toward Congress and toward 
its Members, a 

You have siso in your statement had a good deal to say about the 
oppression of the South by other sections of the conntry. It so 
happens-— 2 = ce - ; 

Governor Watuace. Not of other sections—of other special-interest 
groups, not necessarily of sections. ° fe 8 . = 

Senator Corron. It so happens that I come from the State of New 
Hampshire.: Iam a New England Yankee. We have very few race 
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problems. I recognize that we couldn’t be expected to understand all 
the problems of those who do. ep S a8 ene See 

e approach of my people is a thoughtful approach, rather than 
an emotional approach. So that I am fairly free, I think, as regards 
political pressure to deal with this issue in an unimpassioned, careful, 
conscientious manner. es 

It so happens that I am one Member of the Congress from the ex- 
treme North who has been very conservative in his voting and in his 

sition on the matter of Civil Rights. It has been my position that 

would vote to endorse the rights of citizenship and the political 
rights of every citizen of this.country of any race or color; and I 
would vote to see that every citizen of this country had sa eee employ- 
ment opportunity at any project in whic): Federal funds were em- 
ployed either directly or indirectly. It has been my attitude that I. 
would go rather slow in putting the Fecleral Government in the en- 
forcement of social rights. And it so happens that I opposed and. 
voted agninst title III in the Civil Rights Act of a couple of years ago. 

However, for more than 90 years this Nation has been pledged to 
see to it that. all citizens have their full voting and political rights. 
90 years is a long time to keep a promise. It has only been a few years 
since the Supreme Court decision which somewhat altered the situa- 
tion in regard to some problems of integration. And I have a 
with the Sapiens Court that we should proceed slowly and with 
public opinion. 

To me, the arguments of those like yourself who feel strongly about 
what is before this committee would come with much greater potency 
and persuasiveness if the political rights and the voting rights of 
their people had been enforced and there had been more indication 
of an endeavor to enforce them. I must say that to you very frankly. 

Governor Watuace. Senator, let me say, as I said 2 moment ago, 
Negroes vote all over Alabama, and in tnumbers. In fact, at least 
a hundred thousand of our 550,000 whites, I think it is, and 100,000 
Negro citizens, and they are registering every oF I was in my county 
courthouse about 3 weeks ago and there were Negroes registering to 
vote. : 

So, they do have political rights in Alabama. They do vote in 
Alabama. 

Senator Corron. In some sections, however, there seems to be a very 
marked lack of Negro registration when you have 5 out. of 4,500. 

Governor Watiace. That was some yearsago. There are about 800 
that vote in that county at this time. : Pod ae 

Senator Corron. In Bullock County? . i 

Governor Watiace. No; I beg your pardon. It is nearly 1,100 
voting in that county at this time, and there are only about 9,000 white 
voters in that county. There are about 1,100 Negro voters. In fact, 
one of the cities of that county has a majority of Negro voters within. 
its border. ee: - 

Senator Corron. And is the same test given Negroes——_ an 

Governor Watiace. The same test. In fact, it is easier for N 
to register now, because they turned down about 2,000 whites in Mont- 
gomery County. They turned down about that many Negroes, and 
the Federal court comes in and makes them put the Negros of the 
rolls, biit they don’t file a suit to put the whites on.’ So the whites 
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, don’t have as much chance to register in certain places of Alabama as 
Negroes do. So, it is an unequal test in Montgomery. In fact, people 
who can’t fill out the form, whites, are still off the rolls, and are not 
quslified to vote, but those who didn’t pass it who were colored, are now 

‘voting in Montgomery County, Ala. That isa matter of public record. 

Senator Corron. So, some of this change since 1960 has been the 
result of Federal action; has it not? 

Governor WALLACE. Tam sure that some of it has, but Iam not sure 
about that. I will say this, that in most counties of Alabama that I 
, know anything about, Negroes have always registered and voted. But 
I think the pendulum swung to this extent: that it is now easier for a 
man not qualified to vote, if he is a Negro, to be placed on the rolls, 

But if it is a white man who can’t pass the test, there is no remedy for 

_him. He just doesn’t vote. 

- The Cuamstan. What isthe test? 

Governor Watuace. Sir? . 

The Crrairman. What is the literacy test ? 

Governor Wattace. The test is just to fill out a simple form. For 

instance—— 

The Cuatrman. Will you put it in the record ? 

Governor Watuacse. I don’t havea copy of it. 

The Cuamman. Will you get *. copy and put it in the record? 

___ Governor Watuace.,; Yes, sir. In fact, one man who was asked the 
question: “Will you fight in the armed services to defend your coun- 

try,” and he said: “No,” but they went ahead and ordered him quali- 
fied anyway because they said he just didn't understand the question. 

_ The Cirairman. I don’t know about the one man. I want to get the 
literacy test. 
_ Governor Wattace. I will get it. Wo will be happy to send you a 
copy. « . : 
(The material requested was not received at the time of printing.) 

The CGuamrn. Y ou mentioned the number 500. Those are the 

“number of voters in the State? 500,000—some. 

Governor Warxace. Roughly; I am not sure. 

The Cratrman. What is the population? 

Governor Watuacr. About 3,250,000. 

The Cuairsran. And there are about 500,000-plus eligible voters? 

Governor Wattace. No; there are more than that. 

The Cuarrman. Excuse me? 

Governor Watiace. There ave that many whites, I think. Iam not 
sure about the nimbers. It is in that vicinity. 

Yhe Cuarmsan. Allright. __ 

_ Senator Corron. I won’t take more time, Governor. I do feel 
impelled to say this, and the chairman also has said it: I happen to 
be a member of the committee who has considerable misgivings about 
the actual issue before this committee, about how far under the Con- 
stitution the Federal Government can go in controlling private prop- 
erty. I am not selling about public places, but I am talking about 
privately owned proper ‘4 Oe pe , . 

You have suggested that this committee and the Congress will be 
acting under fear and intimidation. I would just like to say to you, 
Governor, ang I'am saying it very. frankly, I would like to say to you 

i 


that it’ won't make one single bit of difterence how many people 
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march on this Capitol, if they are foolish enough tomarch. It wouldn’t 
make one single bit of difference in how I vote, or in my opinion how 
any member of this committee votes on these issues. 

will say this: that I don’t like operating under threats, and on the 
matter of voting cloture, voting to close debate in the Senate, which . 
I am willing to do in a reasonable time if it is & bona tide attempt to 
do so to bring these things to a head, it might delay my vote if I am 
being jostled about when I am trying to get in and out of the Senate 
Chamber. so 

I also want to say and to suggest to you that neither am I impressed 
nor disturbed by your suggestion of what my constituents are going to 
do to me, or what is going to happen to me if I don’t vote in accordance 
with your position. 

I think I know more about the attitude of my constituents than you 
do, no matter how many letters you are getting. I feel that when you 
say to this committee, tell us what is going to happen to Members of 
the Congress if we do thus and so, that in.a sense, you are doing 
exactly the same thing that these demonstrators are seeking to do. 
In either case, as far as I am concerned, I am not going to act under 
the whip nor under anybody’s threats, whether he is a Negro demon- 
strator or whether he is a white Governor. 

Governor Watxtace. Senator, I haven’t asked you, of course, to act 
under any threats of mine. Let me say this: Ifeel that the Members 
of the Congress are behind the public in the attitudé about this legisla- 
tion. They think that the “American people are for it. That 1s my 
judgment. That is my best judgment. ° a : 

Of course, this committee invited me to testify. I have expressed 
myself exactly as to how I felt, therefore, I think to have done other- 
wise, I would not have been honest with you and with myself. . 

¥ think the people of this country—and I know of Alsbama—are 
beginning to resent, this omnipotent march of centralized Government 
in trying to faké over and control every aspect and phase of our life, 
Why, the idea of a bill to tell a beauty parlor who they can operate on, 
takes over a boardinghouse, takes over the private businesses ‘of this _ 
country and puts them under the Federal Government. And, I think | 
' consideration of this legislation itself is very significant. . ag 

Senator Corron. You know, Governor, sis 2 matter of fact, I think 
I ani in accord with you on that. I used to‘be a country lawyer, and . 
I used to try cases. J learned one thing: If the jury is with you, don't 
drive them away. ee Ce - 

Governor Wattace. I am not trying to‘dtive you away. I assure . 
you of that, Senator; not a bit in the world. . In fact, I know that you | 
and Members of this Congress are going to vote like ‘you want to on 
this legislation. I don’t think my coming here is going td change ono 
vote a bit. Everyone of you know how you are poing to Vote. fn my 
judgment you know. | | OF og 

I came here for the purpose of trying’ to say something to help 
awaken the American public. And I have recently been to, Pennsyl- 
vania and I have been to the International Lidns Convention, and 
have been invited to speak in yarious places outside of my.own State,. 
and I tind moré people today opposed to, this type of legislation than 
were opposed to it years ago. . - . oe 
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k think you are going to find that the American. public generally 
is going to react in a’maniier that will defeat. this legislation. ‘Or 
if you pass it, there will be political repercussions to those who had 
somethuig to do with the passage in the following November, and 
Novembersto come. That is my attitude; that is se eeling. Iam not. 
trying to be disrespectful. That is the way I feel about it. 

Senator Corton. I thiank you, Governor. I am sure we are glad 
to have you hére, and to hear your views. As far as the rather stron 
way that you express them, I will say that I have been marrie 
for 36 years to a southern woman, and I am accustomed to duress. 
[Laughter. ] 

Ast have seen the industries from my State go to your section, I 
think you are taking care of yourselves very well indeed. We will 
vote our own conscience, I am sure, 

The Crramman. Governor, you made a very important point about 
home rule in the District. I won’t belabor this. I voted for home 
rule for the District, I don’t know how many times. I suggest, and 
T won't belabor the point, that you read the history of what happens 
to home rule when it gets to the Senate and House floor. 

I'think you might find some interesting things in relation to the 
votes of certain sections of the country. 

Governor Watuace. Senator, I know you are referring to the fact 
that southerners oppose home rule. 

TheCuHamman, Yes. 

Governor Watuace. And I notice that is the case. Ordinarily, 
I would oppose home rule, and have in the past, but I know that 
southerners get a lot of under-the-table help from folks in other parts 
of the country because there is enough Members of this Con in 
the House and Senate from other parts of the country who talk about 
civil rights to give home rule to the District of Columbia if they 
wanted it. I make the statement they just don’t want it. That is 
my opinion; that is my best judgment. And if they didn’t play under 
the table with the southerners you would have home rule. 

I think there is a lot of hypocrisy in this whole business about 
home rule. 

The CHatrmMan. Some of us have said so on the Senate floor. 

Governor Watuace. I have read talks to that effect. 

The Cuarrman. I presume you would vote for it if you were in 
Congress? : oe 

Governor Watnace. If I were in the Congress, I think my attitude 
would be to let’s give home, rule to the District of Columbia. Let’s 
let the city of Washington be a model of poverument by its inhabi- 
tants. And then let’s see if.it is good or bad. And then, we might 
be sble to model or not model after it in other parts of the country. 

Sut I-tell you what, I rather doubt that home rule will ever come 
to the District of Columbia. It doesn’t look like it. 

The CHamman. I shan’t belabor the point. That is recent legis-. 
lative. history. : 

The Senator from-South Carolina. _ 

Senator Tuurmonp. Thank you, Mr. Chairman. 

Governor. Wallace, a point: was raised here with regard to certain 
leaders who are encouraging these demonstrations. I believe it has 
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been stated that the President has discouraged the Negroes from 
demonstrating. 

Last. week, however, the Secretary of State stated here—this is on 
the record—that “if I were a Negro and my rights denied, I would 
demonstrate.” So it might be well if the President would get his 
word down to his Secretary of State, would it not? 

Governor Watwace. That’s correct, and I.suppose he didn’t know 
that there were injunctions against demonstrations in most all of these 
cities. 

But they violate State injunctions at will. They say they ought to 
go by the law, but they violate injunctions right and left. 


Senator THurswonp. With i a to the Air Force issuing orders, . 
ri 


I have sent to my office since this hearing began and have obtained 
two letters which I shall read at this time. The first letter is: 
Headquarters, 1608th Afr-Transport Wing (H) (MATS), U.S. Air Force, 
Charleston Air Force Base, 8.C. 
It is dated June 8, 1963. The subject is: “Civil Rights Demonstra- 
tions.” It is directed to: all personnel of Charleston Air Force Base. 
It reads this way: 
In the event of civil rights demonstrations in this area similar to those which 


have taken place In other areas of the Svuth, the following is promulgated Jn the - 


interests of the welfare of the individual and of the command. 
Because of the possibility of Injury to or apprehension of those persons in- 
volved, all personnel assigned to Charleston Air Force Base are instructed that 


they will not participate in any such demonstration, or to otherwise become - 


involved as a spectator or bystander. Areas where demonstrations are in 
progress are declared to be off limits to persons assigned to this alrbase. 

And this letter is signed by James C. Sherrill, Brigadier General, 
US. Air Force, commander. 

That letter makes sense to you, does it not? 

Governor WaLuace. Yes. 

Senator Turursonp. Now I hold in my hand a second letter that 
comes from the same headquarters, dated June 26, 1963—16 days Inter. 
It reads this way: 


Subject: Civil rights demonstrations. 
1. Previous instructions on this subject dated June 8, 1963 are revoked. 


2, Air Force policy is that no Air Force member will be restricted from .. 


demonstrating as a private citizen as long as (1) [t is done during off-luty time, 
(2) the demonstrators wear civillan clothes, and (3) there is no imminent 
danger of injury to Air Force personnel or damage to Government property as 
a result of this demonstration. . 


8. My previous instructions were conceived on the basis of protection of the In- - 
dividual members of this command from injury and/or detainment. which .. 


might Impair vital mission accomplishment. The precepts of my concern re. 


main the same, subject to the Air Force policy as stated above. 


Signed, James C. Sherrill, brigadier general, U.S. Air Force, 
commander. : 

Governor, in the first case the commander issued an order which 
he thought was proper and practical under the circumstances and 
would provide protection to the individual members of his command 
from injury or detainment which might impair vital missions, 

And the second letter, after the letter had been received from 
Washington, evidently, down to that commander, reverses and cancels 


his letter and states that the members of the Air Force can partici- - 
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‘pate in demonstrations. And that is what they have been doing, and 
there is no question about it. 

: There has been instance after instance of it. In fact, it came over 
the news today that a Negro paratrooper was in the demonstration. It 
came over the news this morning. I heard it. Various others heard it. 
It furthermore said he was in uniform. So I just want to clear the 
record on that point. I understand he was in uniform. That is what 
the news said. 

Governor, from the standpoint of the armed services —— 

The apie ra We will put both of-those in the record, accom- 
panied b y the Governor's statement that the Air Force is encouraging 
personnel to engage in rioting and mobs, 

-(The document follows :) 
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Governor Watuace.‘I consider that letter encouragement. 

In fact, I consider it a solicitation of Air Force personnel to engage 
in demonstrations. 

Senator Tuursonv. Though not an expressed invitation to engage 
in demonstrations, why did the Air Force Command here in 
ington send letters down suggesting that they may be permitted to 
demonstrate if they did not have that in mindf 

Governor Watace. That is the suggestion to demonstrate. That 
is an invitation to demonstrate. There is nothing else but that. 

Senator TrHursronp. Isn’t it a clear implication that they may not 
only nS but that it is suggested they might want to denion- 
strate 


{\.. SPE 
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Governor Watiace. That is exactly correct, in my opinion. _ 

The Cuamman. You are speaking of legal demonstrations in all 
these cases? : 

Senator TuHurmonp. The trouble is, Governor, don’t these demon- 
strations usually end up with violence? And weren’t two National 
Guardsmen shot—— 

Governor Watuacp, Three, ; 

Senator Tutrmonp (continuing). In Maryland—three—just a fow 
days ago, who were trying to control demonstrations? 

Gorerior Wautacs. There haven’t been any peaceful demonstra- 
tions in Alabama. There haven’t been any in other parts of the 
country. They have all turned into violence. I think they intended 
violence to occur. 

The Cuatraan. My point is that thera is a legal right to demon- 
strate in most cases. If they turn into things you are talking about, 
they become illegal. 

Governor Watuace. The Air Force doesn’t have to send letters 
inviting people to demonstrate. 

The CHamsan. I agree with you if the matter comes to that. 
There is the right of American citizens to peacefully and legally 
demonstrate. 

Governor Wattace. It is not a right to demonstrate if the courts 
have found that it is the type demonstration that would lead to 
violence. And injunctions have been issued, and they have been issued 
in every case. 

Tn fact, the leaders have said they don’t have to obey State injunc- 
tions. In fact, Martin Luther King said he has the right to disobey 
unjust laws and unjust injunctions, and that these injunctions are 
unjust. 

6 CHamman. That would be in my opinion an illegal assumption. 

Senator THurmonp. The Government must have felt violence would 
result if they sent troops to your State. 

Governor Watrace. That is correct. 

Senator Taurmonp. They sent troops to Mississippi, did they not? 

Governor Watuace. That is correct. 

Senator THurmonp. They sent troops to Arkansas, did they not? 

Governor Watuace. That is correct. Of course, they sent them to 
d loosa the other day, when we had the quietest, most peaceful city 
in the whole world. It was safer in Tuscaloosa the other day than it 
is in the shadow of the White House. Yet 18,000 troops were mobilized 
and poised, I reckon, to shoot down the University of Alabama. 

_ The Cirarsan. I just hope we don’t equate the type of demonstra- 
tion you are. talking about, if that occurs, with the legal right to 
demonstrate in all the States that I know of. i, 

.. In Seattle the other day the wives.of the fishermen had a march 
=i the street prot ane contain apanese treaties. It was a peaceful 
ad the ri 


emonstration, and they he right to demonstrate under our laws. 
So I hope we don’t equate all demonstations or the right to petition 
by. demonstration in the same, category as one leading to violence. I 
think you will agree with me there. | 
Governor Wat.ace, . Yes, . ae 
Senator Tuurmonp. Governor, it is a little strange that this Air 
Force letter came down about the time the Negroes were demonstrat- 
ing in this country, however, is it not? 


\ 

‘ 
\ 
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- Governor Watiace. Of course, Senator, that iscorrect. ; 

Senator, Txrursronp. Could it have been anything but a suggestion 
to go and demonstrate? Keo ie, Gece 

overnor Watuace. In fact it was a suggestion that armed service 
personnel demonstrate in the streets of my State, for instance, and 
ae with groups who have stuck policemen with knives and burned 
Sane: own and destroyed property and injured people in our 

tate. , ., 

We resent it. I think the Air Force ought to withdraw such a letter 
as that, and the Constitution says the troops cannot be quartered upon 
you. The effect of this is just quartering troops on top of us in the 
streets of our cities, which endangers the life and health of every man, 
woman, and child in a city where a demonstration occurs. 

And I think that this committee and this Congress ought to do 
something about it. 

Tho Cuarrman. In other words, they would have been better off 
if they had said nothing one way or another? . 

Governor Watuace. Sure; they shouldn’t have said anything, 
Senator. 

The CHarrsan. You know—— . 

Governor Wattacr. The military ought to try to work up a way to 
-defend—they are supposed to defend the Nation. They are not sup- 
posed to enter into social and political demonstrations. I reckon 
they would all be out brawling in the streets when the “red alert” 
comes if they follow out this Air Force directive here. 

They have even suggested that they should move bases, provided 
they didn’t destroy segregation in the environments, in the cities in 
which the bases are located. That would destroy the defense posture 
of this country because I thought these bases were placed for military 
reasons and now they are going to move them, they say, because of 
political reasons. 

Senator Tr1urmuonp. So you feel that this letter that was sent down 
by the Air Force was unwise? ae a 

Governor Wauacr. Yes. 

The Cuamman. Senator Thurmond, I hate to interrupt, but are you 
both referring to a report of the President’s Committee on Equal 
Oppor vanity In the Armed Forces in this last matter ? 

overnor Watnace. I’m referring to the directive that was sent 
down, with the letter that they could demonstrate. I think we are 
referring to the report that you are talking about. 

The CHatrMan. The other matter of bases? 

Governor Wats.ace. Yes, that is correct. 

The Cuarrman. I think the part that you are referring to, from 
this report, which was made June 13, occurs on pages 70 and 71.. I 
will place that in the record so the committe can evaluate it. 

Governor Watzace. Thank you very much. 

(The material referred to follows:) 


EXcrrpt From THE Reroat OF THE PRESIDENT’S COMMITTEE ON EQUAL OprorTUNITY 
IN THE ARMED Forces, or JUNE 13, 1963 


Approval of an establishment is not, of course, the final step. There must 
be procedures for dealing with complalnts that approved establishments have 
not fulfilled their guarantees, and for withdrawing approval if such complaints 
are substantlated. Lote 
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Should all other efforts fail, the services must consider a curtailment or ter- 

mination of activities at certain military installations near communities where 
discrimination is particularly prevalent. While compelling military considera- 
tions must prevail, it Is often possible to conduct certain activities at any one 
of a number of locations. Where this is true, alternative communities’ attitudes 
and practices should be carefully weighed. Such relocation of activitles is 
particularly important at bases that play an Important role in the trainlug of 
new recruits or officers or in the orlentation of representatives of foreign gov- 
ernments. The objective here should be preservation of morale, not the puntsh- 
ment of local communities which have a tradition of segregation. 
- In this:context, one further comment {is appropriate. The Armed Forces 
bave, in the past, unfortunately not given attention to: the important morale 
factors presented in off-base commulnties at the time that new Installations are 
opehed or changes made in the deployment of forces as between bases. Where 
tactical considerations make a variety of sites eligible for consideration, the 
military decision should, among other things, strenuously emphasize the neces- 
sity of obtaining from the communities involved explicit guarantees agalust 
the continuation or establishment of patterns of discrimination against mem- 
bers of the Armed Forces and their dependents. At these moments of decision 
the economic well-being of the community wlll serve as a potent Influence 
toward assuring the conditions necessary to maintain morale and effictency,. 
_ Seriator Tirursonp. Governor, you are familiar with the fact that 
the Committee appointed by the President did recommend to com- 
manders of air bases, Army camps and so forth, that they go out 
and try to desegregato the community around there. 

Governor Watiace. I believe it is in the report that you are filing; 
y sir. ° tg 

enator TuoRsMonp. You are familiar with that? 

Governor Wattace. Yes, sir; I am familiar with it, Senator. 

Senator Tuurmonp. Do you think that is a proper function of an 
Army commander, a Navy commander, or Air Force commander, to 
be called upon to go out and try to change the social pattern of the 
surrounding community and try to desegregate it ? ; 

Governor Watuace, I think it is the most utterly ridiculous sug- 
gestion that I have ever heard made. It seems that the Government 
would put its:mind on Cuba and other matters of that sort and quit 
trying to destroy the customs and traditions of people in our part 
of the country for political reasons, that we might havo a better 


defense posture.. I think it is utterly ridiculous. 
_ Senator Tirurwonp. Is that not injecting the commander into polit- 
ical matters? = | 
Governor Watuace. It certainly is. 
Senator Tuurswonp. And yet army officers were muzzled in the 
Pentagon and can’t talk about communism on the claim that that is 
& political question. 
rovernor Watrace. That is correct. ae 
. That_is:what‘ we are trying to show the American people, and I 
think the: Americati people are beginning to catch on to what a lot 
of people in our part of the country have been saying for many, many 
years. ae ears 
Senator TrgraMonp. Have you heard an officer in the defense es- 
tablishmont within the past year make a single strong speech against 
communism? | meet el | 
Governor Watracr. No; I haven't. . 
- Senator Tiyursonp, Aren’t they'literally scared to death to men- 
tion such asubicct? |. |. Bays. » tee ~ a, 
Governor Wattace. In my judgment, they are. Gives 
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Senator Trunrmonp. Let’s move on, 

Governor Wallace, if this so-called civil a a bill passes, is not 
an era of confusion, if not chaos, in the retail business in America on 
the way due to an unprecedented stretching of the law-making power,. 
such as is being proposed here? 

Governor Watracr. Yes, sir, In fact it is going to put many peo- 
ple out of business, 

Senator THurmonp. And this without the support of a single Su- 
preme Court decision ? 

Governor Wautace. That is correct, 

Senator Tuursionp. Governor Wallace, is not Congress being urged 
by the administration to yield in effect to a stampede of street demon- 
strations and passa law which creates virtuajly a Federal dictatorship: 
over the relations of private business and its customers? 

Governor Watrace. That iscorrect. 

Senator Trursonnp. Governor Wallace, has the Supreme Court 
ever ruled that the Federal Government. expanded the Interstate: 
Commerce Clause to cover contro] over who may or may not be served 
in business? 

Governor Wattacr. In fact, the decision of 1883 was to the con- 
trary. And they have never made any such ruling since then. 

Senator Tuurmonp. Governor Wallace, by using the Executive 
onter device and relating it to the racial arabian, would not the Fed- 
eral Government feel authorized to regulate who shall or shall not 
be given a job, and whether promotions are being made to suit the 
wishes of tho administration in power if this bill passes? 

Governor Watsacr. That is correct, Senator, and I have a situa- 
tion in my own city of Montgomery at the moment in which 1 Negro— 
of 60 persons on tho civil service list 2 are Negroes—1 ranks 30, and 
the other 51 and they are going to get the job. In fact there has al- 
ready been a disclosure of that by an investigation, and they are going: 
to give these jobs to people who are way down the list, but they are 
going to give these jobs on tho basis of color, instead of—this is what 
you call discrimination in reverse. - — 

Of course, it doesn’t do any good to talk about it. 

Tho Crairman. Will the Senator from South Carolina yield to. 


met : | 

The other day I happened to handle an PPPrORr ation as Chair- 
man of the Subcommittee on Independent Offices, which includes the- 
Civil Servico Commission. We questioned them about this matter 
of sending teams, which they have done, into certain parts of the South 
to look at the registers. I don’t know what they have actually done. 
They are going to make a report to us. I said:to them, “If you are 
going to look at discrimination: in civil service, why shouldn't you 
send teams to all parts of the country, rather than just to get discrim- 
inetion no matter where it sticks its head up.” .They said they hadn’t 
done that but they are going to do it. on di 

Governor Watuace. They have sent them to Alabama,Senator. 

‘The Ciatnuan, They are going to make a report to me. I think 
it is wrong to send a team to look at this particular thing in just one 
area. I don’t care whether it is the State of Washington or the State 
of Alabaina.. We are going to seo what we can do to correct that. 
-. Governor Warxace. It is happening, it is happening:in my State. 
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They have nireay. come to the Veterans’ ‘Administration and also 
‘to social security. People-have been elevated to jobs, are given jobs 
because of color. bie a | oe ee ae 
- The CHarratan. I don’t. know about. the individual cases, but the 
policy of discrimination in civil service should be investigated nation- 
wide and nof just in one area, -, 

Governor Watiacr. Thank you. Iam glad you agree with us. 

Senator 'Trrcrmonp. Governor, I agree with you all the way. 

Governor Wallace, if this bill passes, could it not also mean that. the 
Federal Government as well as the States would assume the right to 
‘use the:granting or withholding of license us a method of opposing 
alleged raco discriminations? 

Governor Watiacr. Yes, sir. 

Senator Tirorsronp. Could it not also mean that Federal authority 
would be exercised to interfere with what are called. equitable wage 
-or salary scales for particular classifications of jobs? 

Governor Warrace. That.is correct. 

Senator Trrurwonp. Governor Wallace, with the racial problem as 
its leverage, would not Federal control of sap taunt practices be- 
-come a powerful instriiment of national politics 

Governor Warwaor. Yes, sit. a 

- Senator Trursonp. Governor Wallace, if the proposed Jaw on pub- 
lie accommodations is held valid by the Supreme Court, is there any 
end to the powers that could be exercised on the mere pretext that. it 
‘affects interstate commerce? 

Covernor Warrace. Of course, the passage of this bill will just. de- 
‘stroy the free enterprise system in this country, and IT think the next 
‘step will bo land reform. I think then these same groups who are 
‘today saving we need to be compensated, we need to have proferential 
treatment, they are going to march in the streets and say you have got 
‘more land and I don't have any, so we are going to take yours away 
frorh you and we are going to divide it up. And, of course, this 
Government, I think, has even helped in that regard in Japan ond 
other places after the war. Andso land reform is the next step. — 
is Anyone who laughs at that and thinks it ig not so, just remember 

at. aa ee ee ee 

Senator THurmonp. Governor Wallace, does not the Constitution 
speak only of the power of Congress to regulate interstate commerce 
pe nee the behavior of persons or their rights to select their own cus- 
tomers? i. o 

Governor Watxacz. That is correct. Of course, that is what the 
Constitution says, and, of course, we folks who practiced ‘law a lo 
time, we hardly know what the law is any more. It is-just what the 
Supremes Court. and district say it is, I suppose. 

enator TrrurMonp. Governor Wallace, is it not true that what is 
beginning to bother many small business people, especially restaurant 
owners, is that the moment they open their doors to all kinds of cus- 
tomers théy begin td lose patronage and they know that if they allowed 
white persons, for instance, in soiled clothing and of uncouth appear- 
ance to frequent the restaurants, other persons will stay away ? 

Governor ‘Wattaon..: Yes, of course, They know that. . - 

Senator Tuvurmonp. Yet if this bill passes, if Negroes dressed in 
the same way should be refused:a seat in the restaurant’ among white 


ween en 
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eu romers; could not the owner be threatened with Federal punish- 
ment eee“. ae 588 tone ont Oe Se 
_ -Goyernor. Watuace, Not only threatened but he could be punished. 

Senator Txrurssonp, And even if the owner argued that he was not 
discriminating on the basis of race but because of the personal appesr. 
ance of some of the customers, can he be assured the Supreme Court 
Swill not say that this is merely an excuse and that he was motivated 
by local customs? .. - * seit ; 

. Governor Watiace, It wouldn’t make any difference what. ho said. 
It is what the Federal district court thought about the matter... 
. Senator Tuurmonp. Governor Wallace, from the standpoint of 
those who want to see individual rights preserved—which means the 
right of every private business to use its own judgment, even if it be 
discriminatory—if 4 man has private property, if it is his own land, 
doesn’t he haye the right to discriminate? "Discrimination means 
making a choice, doesn’t it, as to whether he wants to have this fellow 
visit him or not visit him, Don’t we discriminate every day in choos- 
ng the be wepapare we ed pete em Safe SN ot a i. 
f wo choose the Washington Star instead of the Washington Post; 
or if we chooge the U.S. News & World Report instead of the Nation 
magazine; or if we make a choice of anything else, to buy this home 
or that home or something else, isn’t that a matter of cliscriminationt 
Isn’t the word “discrimination” there used in the sense of making a 
choice or not with the idea that there is bias or evil involved f | 

Governor Watiace. That is correct. Jt has been jn the past that 
a man may refuse to serve people with blue eyes if he wanted to, if 
tho property belonged to him—the one of private property. 
He could use it as ho saw fit in that regard. This legislation says that 
& boardinghouse, or the Attorney General said he wasn’t sure, he said 
that businesses, amall businesses, he said this was a moral issue but 
that small businesses might not be affected. If this is a moral issue 
it ought to affect all businesses, small and Jargo. I don’t consider it 
a moral issue, Mr. Senator and Mr. Chairman. I think it is a pure 
political issue, 

Senator Trrursonp. Governor Wallace, if this bil] passes, could not 
the choice ahead well be acceptance of Federal authority or the ex- 
pense and worry of politically generated lawsuits? 

‘Governor Watacr. Yes, sir . | 

Senator Tirurmonn, Governor Wallace, if the Negroes desert their 
i restaurants, the Negro owners will have less busjness, will they 
not. . 
Governor ‘Warsace.. That is correct. tee _ 

Senator Trrunstonp. It has been suggested, that they may wish to 
visit white restauranta. Will that not hurt the Negro restaurants? 

Governor Wattace. That is right. ee 
Senator PReEMOyD. Similarly, the white owners who cater to. an 
integrated’ group, of customers may find es gronually losing the 
trade of those white persons who may decide to patronize private 
lek more than before, or organizing new private clubs/ is that not 
Governor Watnack. Thatistrua ee 

Senator Tiruryonp. So whichever way the subject. is, viewed, is 
thore likely to be an economic impact dye to shifting the cystomerg in 

; 740 Shit é erg Y 


the restatitant businéss? 
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Governor Wattace. Yes,sir ; Sie 

Senator Trurmonp. And I use the restaurant business as an ex- 
Ample. The same would apply to barbershops, beauty ‘shops and 
other businesses; would it not? i _ 

Governot Wattate. That is cotrect. ~ in 
' “Senator Tirornstonp.' Governor, itis said that this is to give Negroes 
Ynore jobs. If they obtain thoss more jobs and the white persons are 
cased to lose their jobs to make way for the Negroes, will this not 
‘tréate tension and ill feeling and could it bring about a very undesir- 
able situation? © ; , iste 
' Govétnor Watsace. It has already created tension and ill feeling. 
‘And, of course, this legislation and this policy of the Government is 
‘going to affect labor, members of unions, and already there is‘a great 
amotint of discontent among people in Alabama who belong to unions 
because they féel that this administration is going to attack the senior- 
ity syste and is‘going tocripplethé unions. * 

In fact, that is what members of the unions tell me, and I talked 
with a group of steelworkers just the other night, from Birmingham. 
I can assure you that they are opposed to this pogo and opposed 
to this. legislation and opposed to the policy of this Government on 
this matter. me ~s 
- ‘Senator Tirurstonp. Governor Wallace, can we over accept the doc- 
trine that because an objective is worthy or thought to be worthy, the 
means of obtaining it do not matter? 7 

Governor Watrace. Of course that is cruel philosophy. 

Senator Tuursonp. Governor Wallace, is any President justified 
at any time in seeking to impose unconstitutional remedies in order to 
satisfy the pressures of the mob? : | 

Governor Watxiacr. No, sir; under no circumstances. In fact if 
these were white niobs, if these were white mobs the policy of this 
Government would be to suppress the white mobs. And I would say 
it would be the policy of many Members of the Congress to nasa 
legislation to curtail the activittes of white mobs. 

But, we havyen’t had any white mobs. They are just demonstrators. 
But if the white people were doing the same thing, they would be de- 
nounced by almost three-fourths of the Congress for political reasons. 
But since they are Negro mobs, they are demonstrators. But. these 
‘demonstrators have endangered the lives and health of our people; we 
resent it. They havo not only endangered the lives and health of the 
white people, but they have endangered the lives and health of the 
Negro people in our part of the State. And I want to make this state- 
‘ment: I commended publicly a number of times the restrained attitude 
‘of white and the whole majority of the Negro people of Alabama dur- 
ing the Birmingham demonstration, because the overwhelming ma- 
jority of the Negro people were restrained as well a8 the whites, 

This was a minor ty group of whites that brought'this trouble on. 
This was Martin’ Luther King and.this fellow O'Dell as.an accom- 
panist, and I ‘want you to look into that, arid Martin Luther King, of 
course, invited, was in—this man Abner Berry. Thera has been some 
question raised, is he an accompanist? Do you have proof? |», 
ves; sit; Abner W, Berry, in tesliying efore J ge Medina with 
11 hmiinists ie adyiltted he was & mem ir of the Communist Party. 
Govertior Barnétt offered in'testimony this picture. T have the pie: 


‘ 
hs 


‘he 
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ture, too, of Berry, here sitting with Martin Luther King. And Berry 
is an admitted Communist by his own testimony in the case of 11 Com- 
munists before Judge Medina. | oO = 
- He testified on August 22 and 23, and outlined his Communist Party 

activities during the previous 20 years. ee 
Pr like to give this to the committee, if you don’t have a copy 
0 : Pa ds Be an jd OTe oe 
_.TheCuairman. Ighein Alabama? ss, at ie 
Governor Watuace. I would say. the. Governor of. Alabama, Mr. 
Chairman, if he were caught sitting, consorting with a Communist, 
dare say this administration would already have investigated me, 

The Cuamman. Is he in Alabama? Are these people in Alabama? 

Governor Watuace. These-are in Monteagle, Tenn., at the High- 
lander Folk School. ahs people tak there with him otherwise be 
long to a great number of Communist-front organizations as stated by 
the Senate Internal Security Committee. - I think that bears investiga- 
tion. a oes 

Also, I would like to introduce this article in the Birmirigham News 
that points out that the man who has been consorting with Martin 
Luther King. and helping him in demonstrations is a member of ;the 
‘Communist Party, and that he is still on the ayrol and still drawing 
money from the Southern Conference: of Religious—whatever that 
organization is called. 

(The news article follows:) 


{From the Birmingham News, June 90, 1063) 
K1no's SCLO Pays O'Dett Despite DENIAL 
(By James Free, News Washington correspondent) 


Wasninetor, June 29.—The Rev. Martin Luther King’s Southern Christian 
Teaderzhip Conference organization continues to pay expense money to, and at 
cepts the services of, Jack H. O'Dell, who was exposed by this newspaper last 
pia A “ a concealed member of the National Committee of the Communist 

arty, U.S... ‘ ‘ me 

Thig was learned Saturday from a highly authoritative source. And it is ¢con- 
fradictory to a statement by the Reverend Dr. King to a reporter In Atlanta this 
week to the effect that O'Dell has not been associated with the Southern. Chris- 
tlan Leadership Conference since December 1, 1962. 

- ‘King told the reporter he had ftivestigated the reports that O'Dell was a Com- 
miuntst and found nothing to support this. But King added that he had found 
‘that O'Dell had associated with Communists. . : i 


REPORTED RESIGNED 


King said on December 1, 1962: “While Mr. O'Dell advises us that he rejects 
the implication of the charges made against him, in order to avoid embarrassment 
to the SOLC, he has tendered his resignation. We bave accepted it pending fur 
ther inquiry and qualification,” King sald. so Nae. ee 
King told a reporter In Atlanta this week that since acceptance of O’Dell's 
resignation on December 1, 1962, O’Dell had not been connected with SOLO, 
It has been learned, however, that later in December 1962 O'Dell several times 
identified himself as affillated with thé New York office of the SOLO and was 
actively working on mailing procedures and funds appeals of SOLO. 
Moreover, three times during January of this yéar, O'Dell registered at the 
Waluhaje Apartments, 289 West Lake Ayenue, NE: Atlanta, whére ho repre- 
sented himself as being from the New York officeof BOLQ, ws. 


ee ae oy patny pete 8 ee ai as 
“It is known, too, that at leat one of O'Dell’s tripg to Allanta that month v 
pald for by BOLO. eer ee 18. OF, O-Dell’s fring to Atlanta thal month wag 
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' In January 1063-also, O'Dell traveled with the Reverend Dr. Kiug and other 
SCLO Officials from Atlanta to Savannah, Ga., via Delta Airlines. ~— 

O'Dell lives at 488 St. Nicholas Avenue, New York City, and continues to work 
outof the 8S0LQ offices at 812 Wvest 125th Street, New York City.” 

“Phe Birmingham News story on October 25, 1962, identified O'Dell aé acting 
executive director of SCLO activitles in Southeastern States, including Georgla, 
Alabama, Mississippi, and Lonisiang, And the story.continued: ats 

“From his birth in Detroit in 1923 until as late as 1958 he (Jack H. O'Dell) 
was known as Hunter Pitta O'Dell. This O'Dell, by whatever name, operates as 
a concealed member of the National Committee of the Communist Party, U.S.A., 
according to a highly authoritative source. ; 

Pak Bas ot, WAS BATLOR 


‘> “Until a few weeks ago, O'Dell was the regional consultant to the conference 
staff, which has headquarters in Atlanta. He became acting director recently. 
Main functions of the staff are to set up voter registration schools, workshops 
for promot lon of civil rights activities, and public meetings, 

- “After attending Xavier University, New Orleans, La., O'Dell for several years 
was a sallor in thée’merchant marine. . In July 1950, however, he was expelled 
from the National Maritime Union at Galveston, Tex. The union took exception 
to his circulation of pro-Russian petitions attacking the Government of the 
United States. - oe we 
' “On ‘April 12, 1956, identifying himself as Hunter Pitts O’Dell, a New Orleans 
waiter, he testified before the Senate internal security subcommittee. He in- 
yoked the tifth amendment and refused to say if he was a southern district 
organizer for the Communist Party. 


WOULDN'T TALK 


Robert Morris, counsel for the subcommittee, said {nformation had been re- 
ceived that O’Deil was, in fact, a district organizer for the Communist Party in 
New Orleans; and that O'Dell gave “directives to the professional group” in that 
city and that he operated under three different names—the other two being John 


Vesey and Ben Jones. 
“It was learned that hundreds of documents seized at O’Dell’s residence. 2319 


Loulsinna Avenue, by New Orleans police clearly established his key position In 
the Communist movement in the South. 

“On July 30, 1958, identifying himself as Hunter Pitts O'Dell, a Montgomery, 
Ala., insurance niin, he appeared before the House Committee on Un-American 
Activities in an Atlanta hearing. O'Dell invoked the first and fifth amendments 
and decline to answer committee questions about his Communist activities.” 

The Reverend Dr, King has been president of the SCLO since its organization 


in New Orleans in 1057. net eee } | 
He said on December 1, 1962, that O’Dell “has never had any administrative 


post in the SCI.C” and that nearly all of O’Dell’s work for the SCLO had been 
outside of the South. - 

Governor Wattace. I would like to say that David Ruskin, I un- 
derstand that—I don’t have a copy of the Daily Worker, but I will 
make this statement, that the Daily Worker in one of its issues in 
someting Past potted out that his manager, Ruskin, attended a 1957 
meeting of the Communist Party in this country. 

f you have a man who is a manager, who has been attending the 
Conimunist Party convention is this country, it seems to me that that 
bears looking itto, © a | 
“Senator: TrrurmoNp. What. is the namé of tho last man’ you 
mentioned? .- ... ee SoCs Se 

‘Governor. Watiace. Ruskin—R-u-s-k-i-n. IT understand he was 
sentencéd January 22,1958, by Judge Norta,in‘Pasadena. = > 

Senator Trrorsronb. hb people trhose names you mentioned a few 
minutes ago, you say they are admitted Communistst 

Goyernor Watrace. n. fact, Abner W. Berry in his testimony gd- 


miittéd"hé Was a'Comniunist and poirited out his Communist aétivity. 
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He outlined his Communist Party activities during the previous 20 
years in this trial. According to his own sworn testimony,‘he joined 
the Communist Party in March 1929 at’ Houston, Tex., and in 19380 
became 8 unit educational director in the party in "Houston. ‘In 1931 
he became press director of the Kansas City: district of the party, an 
in 1932 the district organizational secretary in the same district. By 
1934, he had become section organizer of Kansas City Gre. and Kans.). 
According to his testimony, he moved to New York in 1935, where 
he was first assistant executive secretary of the Harlem section of the 
Communist Party, and in 1936, became executive: secretary of the 
Harlem section. He said he served as a member of the National Com- 
mittee of the Communist Party, U.S.A., from 1936 until.1942, at the 
samé time serving as executive secretary of the Harlem section, _ . 
Berry was in the Army from November 7, 1942, until July 1, 1945. 
according to Berry’s testimony, he served as State educational di- 
‘rector of the Communist ‘Patty in Michigan from November 1945 
until April 1947. ‘He was named to the National Committee of the 
come arly. again in July 1945‘and served in that position until 
ugust 1948. oe tty, Woe o niet, § 
erry has from’ time to time’been listed as a member of the staff 
or editor of the Daily Worker, the Worker,:and the Harlem edition 
of the Worker. (The Worker; Feb, 20, 1949; Daily. Worker, Apr. 24, 
1951; and Daily Worker, May 1 40st; all carry articles describing 
editorial work of Berry in these ublications.) a te 
According to Daily Worker, October 18, 1937, Berry was a member 
of the Nationdl Exectttive Council of the National Negro Congress, 
which organization has been cited by the Attorney General as 
Communist. ee be feos Rhea ok bd 
Senator Tuursronp. What was Berry’s connection here with Martin — 
Luther King andthese Negroleaders? “  « ea ae 
Governor Wauiace. He was at this meeting in Monteagle, Tenn., 
at the Highland Folk School at which Martin Luther King was the 
speaker, and the two are pictured within 2 feet of each other at this 
thering. ae . 
* Senator Tuursonp. Do you have any information about Communist 
gatherings of others in that connection a so 
Governor Wattace. I would liké to read about Aubrey W. Wil- 
liams here, and this is a report of the Senate committes, signed by 
James O. Eastland, chairman, Olin D. Johnston, John L. McClellan, 
Price Daniel, William E. Jenner, Arthur V. Watkins, Herman Welker, 
and John Marshall Butler, of which’ this is a photostatic copy. It is 
about the Southern Conference Educational Fund, Inc. e 
Hearings were held in Louisiana—would you like me to read that? 
Senator Tuvrstonp. Yes.-Goon and read itifyou want. , 
Governor Wattace. Hearings were held in New: Orleans, La., on 
March 18, 19, and 20, 1954, respecting subversiye: influence in the 
Southern Conference. Educational. Fund, Inc. and.various groups 
who are leading these demonstrations belong to this group, . |. 
The principal points in the testimony areasfollows: = 
The Southern 'Conferénce for Huinan Welfare was concelyéd, financed, and 
set up by the Communist Party in':10388 ad a-maszs organization to promote 
communism -throughout.the Southern States... Earl ._Browder, former :general 
secretary: 6f the Communist Party in‘ the United States; inia.public. hearing, 
identifiedithe Squthern Coxiference for Human: Welfare as one of the Communist 
Party’s “transmission belts.’ Under date of March 29, 1044, the.Southern 
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Conference for Human Welfare was cited by the Special Committee on Un- 
American Activities as a Communist front and, on June 12, 1847, by the con- 
gressional Committee on Un-American Activities as a Communtst-front organi- 
zation “which seeks to attract soythern Hberals on the basis of its sceming 
interest in‘the problems of the South,” although its “professed interest in 
southern welfare {s simply ah expedient for larger aims serving the Soviet 
Union and its subservient Communist Party in the United States.” 


- The Southern Conference Educational Fund, Inc., was initially an 
adjunct of the Southern’ Conference for Humdn Welfare. After the 
exposure of the Southern Conference for Human Welfare as a Com- 
munist front, it began to wither, and was finally dissolved, but the 
Southérn Conference Educational Fund, Inc., continued. The official 
paper, the Southern Patriot, which was published by the Southern 
Conference for Human Welfare, was taken over by the Southern 
canerrucs Educational Fund, Inc., which professes the same osten- 
sible purpose. ; See . 

The below-named persons were identified in the hearings as former 
Officials of the Southern Conference for Human Welfare, who are or 
have beéh officials of the Southern Conference Educational Fund, 
Inc., and it lists of course Aubrey Williams, Modjeska M. Simkins, 
Dr. Alva W. Taylor, Dr. James A. Dombrowski, Mary Mcleod 
Bethune, Dr. Charlotte Hawkins Brown, Roscoe Dunjee, Myles Hor- 
ton, Virgiriia Durr, Clark Forman, and Leo Sheiner, listed as belong- 
ing to the Southern Conference for Human Welfare, ; 

And then, listed over here—I will introduce this in evidence— 
belongs to the Southern Conference Educational Fund. I think some 
of them do not belong—yes, they are connected and all members. 

Aubrey Williams 1s in that picture. I would like to read what. 
the congressional committee said about him: 

- Aubrey W. Williams was identified as president of the Southern Con- 
ference Educational Fund, Inc., who had been a member of the board of 
the Southern Conference for Human Welfare. He also fdentified himself as 
edito? and publisher of the Southern Farm and Home, a farm publication. Mr. 
Williams: was identified by a witness as one who had been a member of the 
Communist Party. He was also identified by another witness as one who ac- 
cepted the discipline of the Communist Party. Mr. Willlams dented that he 
had ever been a'member of the Communist Party or that he had ever accepted 
Communist Party discipline, but he admitted that he had been connected witt. 
a'number of Communist-front organizations. He admitted also that on Septem- 
ber 11, 1947, he made the following remarks in an address at Madison Square 
Garden, New York City with reference to the Government’s loyalty program : 

“What they demand is that any man who admits to heing a member of the 
Communist Party be fired immediately on the grounds that no man can be loyal 
to the United States and be a Communist. It is my bellef that it is preciscly 
at this point that we take our stand and defend the right of any Communist 
to maintain his position as an employee of the Government of the United States. 
To take any less position than this is to throw overboard such primary rights aa 
freedom to think and to hold whatever beliefs one chooses.” —_- 

That is Aubrey Williams, Mr. Chairman, who is in that picture, 
and thatis part of this report. Sm ae 

IT would like to read of another man there, Myles Horton, who is in 
the picture. arse: | 

Myles Horton was {dentified as a former member of the board of the Southern 
Conference for Human Welfare and as a director of the Southern Conference 
Educational Fund, Inc.. He also identified himself as a teacher at the High- 
lander Folk School, at Monteagle, Tenn., and said that he assumed "the full 
responsibility for having first coticeived the idea of the Highlander Folk School 
ane pig laa down to the Tennessee mountains for the purpose of starting: 

8 oo1.'"” fh. as oR as i i Se 7 : 
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A witness who had been a member of the Communist Party testi-. 
fied that when he was Tennessee district organizer of the Communist 
Party he made arrangements with Myles Horton and others for the 
Communist Daily Worker to be sent regularly to the Highlander 
Folk School, and for a Communist student to go ta the Highlander 
Folk School to recruit students into the Communist Party. The wit- 
ness further testified that the Highlander Folk School cop aed 
closely with the Communist Party, and that when he asked Myles 
Horton to become a member of the Communist Party, Horton replied : 

I am doing you just as much good now as I would if I were a member of the 
Communist Party. I am often asked If I am a Communist Party member and [| 
always say “No.” I feel much safer in haying no fear that evidence might be 
uncovered to link me with the Communist Party, and therefore I prefer not 
to become a member of the Communist Party. 

Aubrey W. Williams and Dr. James A, Dombrowski (heretofore 
unidentified)- were also affiliated with the Highlander Folk School. 

Senator Tirormonp. Are there any others in that picture that you 
wish to give information about? 

Governor Watziace. I am not—let’s see. That is all that I can 
identify. That is all that I can identify who are in the picture, 
present there with Reverend King. 

Senator TxHurmonp. Would you recall the names of the ones you 
just mentioned there, who were sitting there in that picture with 

fartin Luther King? 

Governor Watiace. Abner W. Berry, Myles Horton, and Aubrey 
Williams. _ 

Senator THurmonp. As I understand, you are not saying Martin 

Luther King is a Communist, but you are just showing his associa-. 
tion there with these Communists; is that correct? 
- Governor Watuace. I am not saying he is a Communist because I 
have no proof of that. I would like to point out that I have a copy- 
of the Augusta Courier, sent to me by a lady from Canton, Ohio, in 
which she wrote a letter saying, “I stand with you and the people of: 
Alabama.” ; 

She sent me a =F of this paper which is widely circulated. I get 
it each week myself. So, it is distributed widely in the country. 
And here, on its G22 the headline says, “Martin Luther King—. 
Member of More Commie Fronts Than Any Red in United States,” 
I am reading from this paper. I have never talked to Karl Prussion. 

“Martin Luther King is a member of more Communtst-front organt!zations than. 
any Communist in the United States,” declared Karl Prussion, who was a 
counterspy for the FBI for 22 years in the ranks of the Communists in a specch 
in Augusta recently. . 

He made that speech, I believe, over a radio station. I believe you, 
are probably familiar with it. I would like to give this to the com-. 
mittee. There is a charge ina newspaper. There have been no libel 
suits filed. I think—— 3 

Senator Tuurmonp. Who was the FBI agent who said that? 
Governor Watuace. This paper says Karl Prussion—P-r-u-s-s-i-o-n— 
who was a counterspy for the FBI for 22 years in the ranks of the. 
Communists, said tlie above in a speech recently at Augusta. This is. 
May 13, 1963, the Augusta Courier. La 

hat charge should be looked into, in my judgment. I don’t vouch 
for the accuracy of that statement at all, but there it is, 
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4 ‘ ‘ TAGE . | er a. Fat x 
tFrom the Augusta Courter, Aug Ete; Ga., May 138, 1963] 


Martin LutneR ‘Kino Memner or Mort ComMire-Fronts THan ANY RED 
un Unrreo 8tates—FBI Counreness FoR 22 YeaksS TELLS INSIDE StorY ABOUT 
B{ULATTO PREACHER 


“Martin Luther King is a member of more Communist-front organizations 
than any Communist In t-:¢ United States,” declared Kart Prussion, who was 
a‘ counterspy. forithe FBI for 22 years in the ranks of the Communists {n a 
speech In Augusta recently. 

Prusston also declared” thet Martin Luther King belongs to at least 60 Com- 
munist-front organizations. 

This was all emphasized in an editorial which was broadcast on WHDW radio 
station in Augusta on Monday, April 29, 1963. 


WRDW RADIO STATION 


‘The WRDW.radio editorial follows: 

Is Martin Lather King a Communist? 

This was the question posed to Mfr. Karl Prussion, counterapy for the FBI for 
22 years in the Communist ranks. 

Mfr.'Prusston’s answer, “Martin Luther King is a member of more Communist- 
front organizations than any Co1amunist in the United States. Martin Luther 
King belongs to 60 Communist-front organizations.”’ 

There are those who scoff at the idea that the Communist conspiracy has any 
connection with the racial strife in this country. Mr. Prussion stated that 
Martin Luther King is being used as a tool of the Communists. 


FAIL TO READ SIGNS 


‘There are tide who are so anxious to hold high the banner of the civil rights 
izsue that they: fail to read some of the writing on the banner.’ Mr. Prussion 
said, in effect, that the Communist Party hopes to incite civil psuerection in 
the South with the porns of then fanning the flames into,a holocaust in the 
northern racial strife areas. To date, the Communists have been defeated in 
this by due process of !aw in the South, where law enforcement agencies and 
level-headed citizens: have been.able to contain the aggravations of the racial 


issue, . 

Concerning the NAACP, while we do not infer that all members of the NAACP 
are Communists, we believe Mr. Prussion when he sald, “All card-carrying 
Communists are members of the NAACP.” 

it is customary for many persons not to Usten to, nor long remember things 
they do not like to hear. We fail to remember that in 1950 the Communist 
Party set oe one: Fidel Castro in New York City and began to glorify him as 
the coming leader of Cuba—so much that be was labeled by some news media 

as “The George Washington of Cuba.” 

mer 1950, Fidel has no intentions of telling whose cherry tree he planned 
to chop down—we probably wouldn’t have belfeved him if he had told us. 


HARRY TRUMAN'S INDIGESTION 


We wonder if Harry Truman’s recent spell of indigestion could have been 
brought on by a ease 4 of how he was a party to handing over a good part of 
Europe’ to Russia at the Potadam. Conference In return for Stalin's promise 
that these countries would be allowed to conduct free elections’ for the gorern: 
ment of their choice? 

At the end of this Infamous doreeeat Truman gleefully played. the “Missourt 
Walts” for the. murdering dictator and Jater remarked that Joe Stalin wasn't 
such a bad gay after all. 

Governor Btown, of California, when rol¥-poly Khrushchev was’ greeted ’ by 
him with words, of, “We admire you, Premier Khrushchev,” must have wonderéd 
when Khrushchev. ‘later remarked in Moscow, “When you ae in whe face of an. 
ameresn te calls i€ dew.” oo 

_ THE CALIFORNIA’ BPisobR | ee, ae 


tapgt ld 3 337 3 
yer it was Sar of ‘the C Callfornia., episode that came, os xpress on 80 senses 
lezaly used, “I’d rather be Red than d oe What a sh gs alos jbo senses 
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engraved by Patrick Henry on every true American's heart, “Glye me liberty or 
give me death.” But—we're on the way back—-Americans all across this land 
are waking up. We have been mesmerized long enough by the Communists. 

Howerer, the fight Is far from being over—we've got to get out of: the 
U.N.—we've got to control foreign ald—and don’t let anybody kid you with any 
fool statement that we have little to fear from the Communists. 

Right now, there is a greater ratio of Communists to non-Communists In the 
United States than there was in Russia when the Communists staged their revo- 
lution in that country. 

What to do about it? 

Tet your Congressman—your Senator—know you've had enough of left- 
wing government, 

Put your right foot forward. 

Senator Tuursonp. This Martin Luther King you are talking about 
is one who has been all over the country leading demonstrations and 
creating dissension and starting riots and troubles? 

Governor Watuace. That’s correct. 

And he also is the one who has been making statements that we 
don’t have to obey unjust laws, which means I suppose that they can 
decide what laws are just or unjust. | 

Senator Tuurmonp. Governor, we were xsking you some questions 
about the end justifying the means, and so forth. I want to ask you 
this: Does not American history recall many a tragedy because govern- 
ments have come to the doctrine that the end justifies the means? 

Governor Watiace. Yes. : 

Senator Tuurmonp. Is it any answer to say that since thé objective 
is good and the principle of equal rights is correct we need not worry 
about the letter of the law or any acts of deception ? 

Governor Wattace. Of course, that is very poor philosophy. 

Senator Tuursionp. Is not this Machiavellian philosophy? 

Governor Watuace. That’s right. The end justifies the means, 

Senator THurmonp. Isn’t the Machiavellian statement that the end 
justifies the means at variance with the concept of the written Con- 
stitution ? . CO 

Governor Wattace. Absolutely, Senator. . 

Senator Taursmonp. Governor Wallace, isn’t this true, that in coun- 
tries which have destroyed property rights you soon find that human 
rights also are destroyed ? 

Governor Wattace. Thatiscorrect. 

Senator THurwonp. Do you feel this bill is constitutional? 

Governor Wauiace. Well, of course, in my judgment it is not con- 
stitutional, and I don’t even believe the present Supreme Court could 
declare it constitutional. me 

Mr. Chairman, I’m not surprised at anything the present Supreme 
Court decides. I think the Supreme Court based years ago probably 
would have held such things unconstitutional to begin with. Of 
course, 8 bill of this sort wouldn't have been considered a few years ago. 

It is unconstitutional even in the light of the findings of the present 
Court, in my judgment, they would find. : Sp: 

Senator THurwonp. Governor Wallace, if this bill should pass, and 
people should be required to serve others that they do not wish to serve, 
or sell to others they do not wish to, or receive customers they do not 
wish to, do you feel that it would be practical ‘and workable’ in 
Alabama? , FS 

Governor Watziacs. This bill will not be workable in Alabama, and 
I don’t believe it is going to be workable anyplace in the country. 
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But, of course, I know for sure not in Alabama. You are going to 
make everybody in our State, you might say, a law violator. You 
can’t carry on the ordinary functions of. business and have a business 
community with any such legislation as thisif this is enforced. 

And if it is going to be enforced you will have to remove your troops 
from different places in the world, Vietnam and other places, to enforce 
it because it is unenforceable in Alabama. 

Senator Tnurmonp. Do you feel it is impractical and would be un- 
workable throughout most of the States of the Nation? 

Governor Watuace. In my judgment, yes. And I believe that 
Members of this Senate and this Congress are going to hear more 
and more from their constituents that they are against it. 

Senator THursonp. Do you feel that it is 9 violation of the 5th 
and 14th amendments to the Constitution which provide that no per- 
on aha be deprived of life, liberty, or property without due process 
of law 

Governor Watuaor. I believe it’ is contrary to and opposes both 
of those amendments. 

Senator Tirurnmonp. Do you feel that this is contrary to the Ameri- 
can concept of private ownership of property which is ono of the 
basio principles of our form of government and our Constitution ? 

Governor Wattace. Absolutely, and in fact, as I_said a moment 
ago, it dest abe property rights in this country, and it is the fore- 
runner of land reform, —_ ‘! . 

Senator Tuursionp, Do you fee] that if this bill passes it will create 
more tensions and cause more demonstrations and tend to divide our 
peop’ on the theory it is going to help some in some wayt 

vernor Watuace. The passage of this bill is not going to ease 
any tensions in this country. It is not going to-ease any in Alabama, 
although we have less there than we do in most parts of the country. 
In si this is going to aggravate any problem you have in mind trying 
to solve, 

Senator Tuurmonv. Do aon know in Savannah, Ga.,, right now 
they are having trouble, and in fact the attorney general of Georgia 
was to testify here tomorrow. I havea wire here saying that: 

Because of the Intense gravity of the situation in Savannah, Ga., I am con- 
strained to request privilege of submitting to your committee statement re my 
vlews on S. 1782 to be inserted into the committee record in Ileu of personal 
appearance. Am on standdy alert for any emergency involving exercise of 
police power through the courts on direction of Governor should local and State 
law enforcement officers be unable to cope with the situation. Advise if priv- 
ilege granted and if so prepared statement will be malled to you Monday, July 15. 

Do you feel that the situation will get worse if this bill args as is 
outlined here by the attorney goneral of Georgia, or will get better 
if this bill passes? - oy 

Governor Watxace. It is going to get worse if this bill passes, and 
I think Governor Barnett the other day said that: you are going to 
‘upset the white people‘of this country when you tell them that they 
must use their property in whatever manner the Federal Government 
says it must use it, and if they don’t use it in that manner they will 
wind up being jailed, imprisoned. - 

I believe there is a section of the act that provide a reasonable 
‘attorney fee goes in favor of the person who has been aggrieved. That 
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means you can put a property owner out of business in one Jawsuit if 
he loses in the Supreme Court. In fact that portion of the bill makes 
it almost impossible for you to resist the operation of the act because 
you will be punished by an attorney's fee shackled upon you that could 
run anywhere from maybe $35 to $25,000 as far as I know. I con't 
know what they will consider reasonable attorney's fees. 

Senator Tuurstonp. Incidentally the attorney general of Georgia 
was scheduled to testify today, following you. 

Governor Wattace. I would like to—— 

Senator Tuurmonv, The attorney general of Arkansas is to testify 
tomorrow. \ 

Governor Wanvacr. I would like to say: This bill doesn’t just affect 
Alabama. It affects beauty shops and barbe1 shops and boarding 
houses and businesses in every State in the Union. That is what wo 
are trying to let people in tho Nation know, that this is not a bill aimed 
to people in Alabama and the South. It is aimed at everybody in the 
country. 

Senator TuurMOND, It will affect every business establishment jin 
tho Nation in every State? | 

Governor Wanuace. It will affect. every labor union in the country. 
It will affect every workingman in the country. The civil rights pass- 
ago and even the public accommodations bill in my judgment is going 
to cause white people for instance to lose jobs in labor unions, to bo 
given to people because of color. oo oo. 

Senator Trursronp. Is this bill really saying in essence that we are 
willing to exchange freedom for the opportunity to placate certain 
pressure groups? a 

Governor Wattaoce. That’s correct. And this pressure group of 
mobsters, I never thought I would see the Federal Government mak- 
ing an all-out effort to yield to the mob. But when tho folks of whom 
this Congress has spoken so vehemently in years past, mob action— 
I suppose you have white mobs. I am not for white mobs. Suppose 
you ad white mobs asking for some consideration in some manner. 

Vould this Congress be in a dither about passing legislation to satisfy 
n white mob? . 

In my judgment not only that, they would probably pass an act but 
to send troops upon them and call out the United Nations troops. 

Senator Tirorsonp. Governor, if this bill passes, will it not destroy 
a portion of freedom now reserved to the American people to own 
property and use their own private property as they deem fit and 
advisable? 

Governor Watiace. Absolutely correct. co 

Senator Tuursonp. There are a lot of other questions I could ask 
you, Governor, but I will not take any more time. -I want to thank 

ou for your appearance here. I. want to congratulate you for your 

earlessness and for your courage in standing up for the Constitution 
of the United States and standing for freedom, and standing for the 
American form of government in spite of what news media may say 
today on the stand that you have taken. ne 

As a man who believes in the Constitution, I know you feel ‘ver 
deeply about these matters. We appreciate your coming here. “We 
are very grateful to you for coming here.’ : ee 

Governor Warxiaor. Thank you, Senator.. 
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Muay I make this statement to you in closing: I appreciate the 
reat stand you have taken and the work you have done to maintain 
the constitutional government of the country. 

I saw in the newspapers, I beliove here in Washington, in which 
they are calling upon Ne s not to demonstrate in Washington. 
The newspapers of Washington have no objection to them demon- 
strating in Alabama. If they are going to demonstrate in Alabama 
ney havea right to demonstrate in Washington. 

hey ought to give us the samo support in trying to keep down 
demonstrations that endanger the lives and health of our people. We 
resent that. attitude of asking the demonstration to be held in Alabama, 
but resisting demonstrations being held in Washington. 

Senator Tursonp. Ifa man tried to stand up for the Constitution, 
isn’t it a fact that some of the libera? news media today try to claim 
he isa racist? 

Governor Watuace. Absolutely. In fact, in the recent Tuscaloosa 
incident in which they thought that we were ave mob violence 
and thought we were going to have a revolution in Alabama, 400 or 
500 newspaper people came, and they were disappointed and upset 
that we didn’t have riots and didn’t have killings and didn’t have 
destruction of the University of Alabama. In my opinion, I believe 
categorically they were disappointed. 

Tho people of my State believe in orderly process of government, 
Mr. Chairman. We kept peace at the University of Alabama and we 
didn't. have a single rock thrown, not a single catcall. And it wasn’t 
because the people of Alabama, Tuscaloosa, agreed with the destruc- 
tion of the right of Alabama to run its own school system. It was be- 
fea pe we believed in law and order, and we do believe in law and 
order. 

We went into court. Martin Luther King is in tho streets, and 
I’m in the courts insofar as Alabama is concerned because I filed law- 
suits, and I have never taken one action that brought about mob 
action. In fact, I stopped mob action. 

We had no mob action on the part of whites in Alabama. And the 
mob action we had on the part of colored has been a minority group 
of people in that State because the overwhelming majority of Negro 
citizens have not engaged in these mob activities. 

Senator Tuursonp. Governor Wallace, in closing, do you believe 
in equal opportunity for all peoples? 

Governor Watxace. I believe in equal opportunity for all the 

ple. I feel that, for instance, in the Mississippi matter, if this 
overnment had spent the $6 million that they spent in putting one 
man in one place where people didn’t want him, to build 10 fine trade 
schools for Nagroes, segregated schools, you would have taught thou- 
sands of Negro people how to make work with their hands. 

In fact, we are per euig eaee additional trade schools in Alabama. 
We already have four. d I'm the author of the bill that built the 
dag Negro trade school in the South. And today there are hun- 
dreds of Negro boys and girls—men and women now—who are mak- 
ing good eae asa result of my legislation. 

also served on the board of trustees of Tuskegee Institute because 

I have been a great advocate and believer in Negro education. In 

fact, I don’t know if anybody has that distinction in this room here, 
of having served on the board of trustees of Tuskegee Institute. 
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My administration is at a the largest increase in Negro educa- 
tion that any institution in Alabama history has mado. Woe are at- 
tempting to bring new industry to Alabama to employ our people. 
I believe in equal job opportunity for all the people. 

Senator Tuurmonp, Thank you, Governor. 

Thank you, Mr. Chairman. 

The Crrarrsan. The time is getting short. 

The Senator from Kentucky. 

Senator Morron. Governor Wallace, I notice on page 6 of your 
testimony you state: 

The free and uncontrolled use of .private property is the basIe and historic 
concept of Anglo-Saxon jurisprudence. 

I don’t find much argument there. You say on page 7, referring to 
this bill before us, that: 


It places upon all businessmen and professional people the yoke of [nvolun- 
tary servitude—it should be designated as the “Involuntary Servitude Act of 
1963.” 


Governor, is it not true that the city code in Birmingham, Ala., 
forbids any restaurants to serve whites and Negroes in the same room 
unless they are “separated by a solid partition extending from the 
floor upward to a distance of 7 feet or higher, and unless the separate 
entrances from the street is provided for each compartment.” 

My question is this: Isn’t that also telling a man how to run his 
business? 

Govenor Watrace. Senator, I’m not sure whether that ordinance 
exists or not. You say it does. I'll say it does. If that ordinance 
does exist—and it does if you say it does—it was passed by the city 
commissioners of the city of Birmingham, local government. If the 
people in Birmingham didn’t like that ordinance, they could defeat 
the city commissioners in the city in the next election, or they, under 
the laws of Alabama, could sign a petition and change the form of 
the city government, Sothey have some recourse. 

But you don’t have any recourse in my judgment when the Con- 
gress nee a bill in Washington and puts the Federal Government in 

t, and bureaucrats and bureaucracy ru.is it, and tells you who can and 
who cannot. 

Senator Morton. I think there is some recourse and you pointed it 
out. ‘Those in Congress stand for election periodically, just like the 
ay council of Birmingham stands for election periodically. 

Governor Wa.uace. We all know, Senator, without belaboring the 
point, that local government. is closer to the people. And you know 
that tho further away you get from the people of Vashington, the less 
contact and chance they have to rectify wrong. That is basic and 
academic. I believe yeu agree with that. 

Senator Morron. [ agree with that. My hometown is Jefferson 
County, Ky.—not Jefferson County, Ala.—but they have a lot in com- 
mon in that they are the largest counties in their separate States. Tho 
board of aldormen, which corresponds to your city council, in my own 
home city, passed an ordinance in regard to these piblic accommoda- 
tions, and as a citizen of the community I was proud of the fact that 
it was done by that branch of government tliat 1s closest to the people 
and not by edict. or not. by some proclamation by the mayor. te wie 
done by the 12 elected members of the board of aldermen who have to 
stand for election. 
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I would like to pet back to the questioning of my colleague, the 
Senator from New Hampshire, in the matter of voting in Alabama. I 
gathered from your colloquy with him that there has been quite an in- 
crease in many of the counties in the registration of Negroes since 1980. 
I think your own experience in your home county indicates that. 

Governor Wattace. No, sir; there hasn’t been much increase since 
1960. Negroes have been voting in my county in about the same num- 
bers for years and years and years. He had reference to another 
county. It wasnot my home county. 

Serator Morron. I have bofore me the 1961 report, “Report No. 1 
of the U.S. Commission on Civil Rights, Book 1.” I have been look- 
ing over for the last few minutes a tabulation for the State of Ala- 
bama, broken down by counties. 

Tn each case, the first npr given is the total white population based 
upon the 1960 census. Then it lists the white total of voting age, 
then the number of whites registered, and tho percentage. 

Then it gives the nonwhite total population and the percentage of 
total nonwhites to the total population. It then under voting age 
population delineates the nonwhite total, number registered, percent 
registered, the percentage of county registration and the percent of 
oun total. 

As I have gone through this I have developed a rather interesting 
pattern. This could have changed since 1960. 

Based on 1960, this is an interesting pattern. In those counties 
where you have the higher percentages of Negroes to total population 
you have far and away the lowest. percentage of total Negroes eligible 
that are registered. For example, Dallas County, the white registra- 
tion eligibility is 64 percent. In Dallas County the Negro populn- 
tion is 67.7 percent of the entire county. 
Governor Wattacr. Senator, you say “eligible to vote.” Do you 
mean on the basis of who determined the eligibility ? 

Senator Mortoy. On the basis of age. I assume it is the basis of 


age. 
"Governor Wattace. That is correct. But that is not. a basis for 
eligibility to vote. 

Senator Morton. I grant that. You brought out in your former 
colloquy that many white people were denied the vote because they 
didn’t get into it. 

Governor Watnace, That’s right. 

Senator Morton. Nine-tenths of 1 percent of the Negro population 
that. are over 21 are actually registered. 

Tu Greene County, where the Negroes amount to 81 percent of the 
tatal population, we find only 3.3 registered, although we find 105 
percent of the white population over 21, 

We find in many counties— 

Governor Waruace. I carried that county for Governor, too. 

Senator Morton. I don’t want to belabor the point, now, Mr. Chair- 
man but IT wanted to call attention to the fact that some of the 
figures indicate 1 very high number of Negroes over 21 eligible to 
vote. Hereisa county that has 63.4 percent, 

Governor Watracr. That record is out of date in the first place 
because there have been many registered in the counties that you are 
talking about in the last 8 years. 
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Senator Morton. That is why I asked you at first, because I under- 
stood that you had a stimulated registration since 1960, for whatever 
cause it might be. : 

Governor Wattace. Of course, I stated a moment ago that we have 
thousands of Negroes voting in Alabama, and they aro registering 
every day and will continue to register as long as they are qualified 
under the liws of the State. 

And many have registered who are not even qualified under the 
laws of the State because they have preference now through the Fed- 
eral courts. A white man claims civil rights are violated and lands 
in the Federal courts in our area of the country. With the blacks it 
is almost. automatic. ° 

I make that. statement categorically because there has been no effort 
by the district attorney and the Justice Department to put these 
white people on the rofls who are not allowed to vote because they 
epulcn t fill out the proper examination as the colored could not do, 
also. 

T say this, Senator, that. we made much progress in all those matters 
in the last number of years, and I don’t think that the fact that there 
are n few percentage of colored voting in any county in Alabama is 
any reason for the Central Government to take over the voting proc- 
esses of the State because there never has been a Federal election in 
the history of this country. ; 

People talk about. Federal olections. They are State elections. The 
State pays for the election. They hire the election officials and provide 
the voting equipment and the ballots. We elect. Federal officials. But 
there isno such thing as a Federal election. 

Senator Morton. Governor, the point is, I notice as I go through 
here a definite relationship, in Inverse proportion, if you will, Tn most 
instances these several counties, the higher the Negro population is to 
the total population of the county, the lower indeed is the percentage 
of Negioes registered to vote. 

Governor Wattacr. I say in those counties, Senator, the answer 
to that is that the largest percentage of Negroes are not qualified under 
Alabama’s law to register, because at. least you ought to be able to read 
and write, and at least discern o simple questionnaire that is to be 
filled out, because I don’t think you should be allowed to vote unless 
you can pass gualifications set by the State. 

Of course, it applies to all people equally. We have a constitutional 
amendment now in the legislature of the State that I hope is passed 
that is going to give the same literacy test to people who attempt. to 
qualify. It is given to those in the armed services, to get in the armed 
services, 

We feel that this argument that a man’s shouldn’t vote—if he can 
fight. for his country he should be able to vote, we feel that if we put 
the same test that the Armed Forces put to a man to get in the armed 
services, that that ought to bea fair and good test. | 
ake Cuairm an, About 40 percent I believe were rejected in the 
draft. 

Governor Wattacer. Yes, sir; for mental reasons. 

Senator Morton. There are counties here, for example Randolph 
County, 68.4 percent of the Negroes over 21 are ropintered. In Morgan 
County, 43.3 percent. 
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Mr. Chairman, I ask that this table, so that all members and any 
others who are interested may be able to study it, on pages 253, 254, 
and 255 of the document to which I referred, be made a: Part of the 
record at this point. I think it will be helpful in developing the 
matter, = 
I also ask that the pertinent paragraphs and explanation of how 
the report was developed be also put in the record if the staff will 
research out the portion. 
The ‘'aArRMAN. Without objection it will be put in the record, 
(‘Tne requested information follows:) 


[Figure -ad pertinent Information taken from the 1961 U.8. Commission on Civil Rights 
Report, Vol. 1} 


The material on which the Commission’s reports are based has been obtained 

in various ways. In addition to its own hearings, conferences, investigations, 
surveys and related research, the Commission has had the cooperation of nu- 
merous Federal, State, and local agencies. Private organizations have also been 
of immeasurable assistance. Another source of information has been the State 
advisory committees which, under the Civil Rights Act of 1957, the Commission 
has established in all 50 States. In creating these committees, the Commission 
recognized the great value of local opinion and advice. About 360 citizens are 
now serving as committee members without compensation. 
- The firat statutory duty of the Commission Indicates its major fleld of study — 
discrimination with regard to voting. Pursuant to its statutory obligations, the 
Commission has undertaken field investigations of formal allegations of discrim- 
ination at the polis. In addition, the Commission held public hearings on this 
subject in New Orleans on September 27 and 28, 1960, rand May 6 and 6, 1961. 


\ Sratus or tHE Rieut To Vore 


Nine years ago the Department of Justice prepared a brief history of protection 
of constitutional rights of individuals during the preceding 20 years. On the right 
to vote, this report stated: ‘In 1932, the question as to the right of Negroes to 
yote involved 12 Southern States—Alabama, Arkansas, Florida, Georgia, Loulsi- 
ana, Mississipp!], North’ Carolina, Oklahoma, South Carolina, Tennessee, Texas, 
and Virginia.” Apparently, even at that time, Negroes had no difficulty in reg- 
istering and voting fn the majority of our States. ; ; 

The accuracy of this conclusion is borne out by the experlence of the Commis- 
sion on Civil Rights {n the brief span of its operations. Although the Commission 
has received 382 sworn complaints from persons alleging that they had been 
denied the right to vote or to have their vote counted by reason of race, color, 
religion, or national origin, with the exception of 8 complaints from New York, all 
such complaints originated from Southern States mentioned in the Department 
of Justice's report. (The complaints from New York involved Puerto Rican 
American citizens who, although literate in Spanish, could not satisfy the English 
literacy test of that State.) Nor has other evidence of racial discrimination in 
voting in any of the other 87 States conie to the Commission’s attention. 

:In_ 1960, Negroes. constituted 10.5 percent ef the total U.S. population— 
18,871,831 out of 179,823,175 persons. Negro population throughout the 60 States 
and the District of Columbia varied from a low of one-tenth of 1 percent fn 
North Dakota and Vermont to a high of 53.9 percent In the District of Columbia, 
with a majority (58 percent) living in the 12 Southern States mentioned above. 
Thus in 1960, 47: percent of all Negro American citizens resided in 88 States which 
had no recent history of discriminatory deniala of the right to vote, 

In 1992, “In these (12 Southern) States, Negroes were so effectively dis- 
franchised, regardless of the 14th and 15th amendments to the Constitution, 
that considerably fewer than a huhdted thousand were able tu vote in general 
election{a} and virtually none was permitted to vote in the primary election[s}.” 
However, this situation had drastically altered by 1952. ee 

‘The most important change, accomplished through private lawsuits, was 
the virtyal elimination of “white primaries” in 1944. A second significant 
cbange was ‘voluntary State action abolishing the poll tax as a prerequisite for 
voting: Louisiana in 1934, Florida in 1937, Georgia in 1945, South Caroiina in 
1051, and Tennessee in 1958. Today, only five Southern States—Alabama, Mis- 
aissipp!, Arkansas, Texas, and Virginia—still require payment of poll tax as a 


prerequisite for voting. 
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By 1047, when the number of yoting-age Negroes in the 12 Southern States 
was 6,069,805, the number of registered Negroes had risen from 100,000 In 1932 
to 645,000; by 1952, this number exceeded 1 million. Today, there are 5,181,042 
nonwhites of voting age in these 12 States, of whom a total of 1,361,944 are 
registered to vote, 

The Commission's investigations and studies since 1957 Indicate that discriml- 
natory disfranchisement no longer exists in all of the 12 Southern States. The 
Commission used four principal criteria to determine the presence of dis- 
crlminatory disfranchisement: (1) Sworn complaints to the Commission; (2) 
actions instituted by the Department of Justice pursuant to the new civil 
remedies of the Civil Rights Acts of 1057 and 1960; (3) private-party litigation 
to secure the right to vote; and (4) the lack of any registered Negroes, or 
minimal Negro registration, in counties where there is a substantlel Negro 
population. The absence of complaints to the Commission, actions by the De- 
partment of Justice, private litigation, or other indications of discrimination, 
have led the Commiesion to conclude that, with the possible exception of a 
deterrent effect of the poll tax--which does not appear generally to be dis- 
criminatory upon the basis of race or color—Negroes now appear to encounter 
no significant racially motivated impediments to voting in 4 of the 12 Southern 
States: Arkansas, Oklahoma, Texas, and Virginia. 

In 1961, then, the problem of denlals of the right to vote because of race 
appears to occur in only eight Southern States—Alabama, Florida, Georgia, 
Loulsiana, Mississippi, North Carolina, South Carolina, and Tennessee—in 
which less than 40 percent of the total Negro population resides, Even fn these 
8 States, however, with a total of 8,787,242 nonwhites of voting age, some 
1,014,454 nonwhites are registered to vote. Moreover, discrimination against 
Negro suffrage does not appear to prevail In every county In any of these States. 
The Commission has found that in Florida, North Carolina and Tennessee, it 
{s limfted to only a few isolated counties. Although arbitrary denial of the right 
to vote is more widespread In the remaining five States, there too it exists on 
something like a “local option” basis. 

This is not to say that exclusion of Negroes from the suffrage, however local, 
{s not a matter of national concern. Toleration of even a single instance of such 
practice constitutes a partial repudiation of our falth in the democratic system. 
Nevertheless, it seems worthwhile to point out that the majorly of Negro Amerl- 
can citizens do not now suffer discriminatory denia! of their right to vote. 

While the Couunission’s studies do not allow a definitive statement as to the 
number of counties where discrlinination is present—or the number where it Is 
absent—-they do Indicate that there are about 100 counties In the eight Southern 
States mentioned in which there ig reason to believe that substantial discrimina- 
tory disfranchisement of Negroes still exists. The problems Involved in each 
of these States wlll be considered below. The Louisiana story will be considered 
separately, because of the extensive nature of the Commission’s investigations 
and hearing within that State. . 

The Commission’s prime source of information Is the formal public hearing 
where all Interested partles can be subpenaed and heard under oath. While this 
is the most accurate fact-gathering device directly available, the Commission, 
for various reasons, has been able to hold only two hearings on the subject of 
voting; one in Montgomery, Ala., In 1058 and 1959, and the second in Louisiana 
in 1960 and 1961. . 

An equally frultful source of {nformation is the study of lawsuits Initiated 
elther by private individuals or the Department of Justice. The Commission has 
studied all such litigation arising in the past 2 yeara. Cases of this nature have 
orca res during this period, in six of the eight States involved in the following 
report. ; ee 

Other sources utilized have been Commission staff investigations of particular 
complaints, general field studies conducted by the Commission (such as its depth 
study of the black belt counties), information from the Department of Justice, 
and voting statistica. With regard to the latter (as Is observed fn ch. 6), statis- 
tics do not in themselves conclusively prove (or disprove) discrimination, but 
they may give rise to strong inferences. At least one court has held that the lack 
of any registered Negroes [In a county where they were in a majority, without 
more, indicated discrimination. Even where some Negroes are. registered, if the 
number fs very low compared to the tota) Negro population, an inference of dis- 
crimination is difficult to escape. While no definite ratio can be set as an invart- 
ably reliable indicatton of discrimination, both in this chapter. and fn the black 
belt study, the Commission has used 8 percent of the voting-age population as 
& reasonable threshold of suspicton. 
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Senator THursonp, Mr. Chairman, I would like to ask the Senator: 
What period did that cover? : 
Senator Morton. This is the report of 1961, based on figures avail- 
able in 1960. a 
Senator TiturmMonp. Did I understand the Governor to say that the 
res since have increased, and that the number voting has increased 
since this table was prepared ¢ 

Governor Watuace. That is correct. I understand that maybe 
Bullock County, as you say, shows in that statement five voters. 

The CratrMan. You can have your State auditor bring ‘t up to 
date for us from the 1962 election. 

Governor Watuacs. I don’t know if the State auditor can do it. 
But the Civil Rights Commission here in Washington has a copy of 
it, Senator. 

I think that that report show though, that Negroes do vote in great 
numbers in Alabama. And I think that that report does show that 
if there has been discrimination, that this matter is being handled. 

Therefore, that is evidence against any further intrusion by the 
Federal Government in this matter of voting processes of the State. 

Senator Morton. I am not critical in any way of the progress you 
are making: I know you are progressing. 

At the time this report was made there were 66,000 registered non- 
white voters in the State of Alabama, according to this report. 

That is all, Mr. Chairman. . 

Senator Tarormonp. Mr. Chairman, I am not going to object to 
this. Of course, as you mentioned this morning, the voting question 
is really on another subject. However, I hope that since this has come 
up, I hope that tomorrow when the question comes up about this 
film that the attorney general of Arkatsas wants to show, showing 
Martin Luther King with some of these people, whose names have 
been called here this morning, at this school, that it will be shown, 
even though that may not be exactly related here either. 

In other words, if we are going to bring in extraneous matters on 
voting, I think we might as well bring in this film which the attorney 
general of Arkansas wants to show tomorrow. 

The Cuarrman. The chairman doesn’t know what the attorney gen- 
eral of Arkansas wants to show. If he wants to show a film we will 
take it up with the committee and see what they think about it. 

I want to suggest, Governor—and this has no direct bearing on 
this legislation—that the qualifications for getting into the military 
vary so much at different times that vou would find that someone 
couldn’t pass a qualification test now, which is more restricted be- 
cause they don’t have as much need for the people, and you would 
eliminate a lot of bona fide voters. 

Governor Watuace.*They discriminate against a man when they 
won't let himintheservice, 

The Cuairsan. I lot of them are rejected not because they couldn't 
be used in the service but because at the present time there wouldn't 
be any particular billet for them. 

T just happen again to have come from the selective service hearing, 
with General Hershey. Forty percent have recently been rejected, 
as what are called mental rejects. That doesn’t mean that they aren’t 
Rood people, or that they couldn’t be qualified to vote. It means 
that the particular standards of the service in this particular case 
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were higher, and they wanted to get the 60 percent that were the 
better qualified. 

So you run into a very oer ous problem there of the change. 

Governor Watuace. The purpose of this legislation, Senator, as 
I understand it, of those who introduced it, is to try to—their purpose 
and motive are to have a test to apply equally to all people, because 
so many court tests have held that the application has been unequal, 
and that is what they are driving at. They are not eta at trying 
to disqualify people; they are trying to provide a test that woul 
stand up in the courts to be appned equally. 

The Cuairman. If you are doing what you want to do, to get more 
people to vote down there, I think this would be restrictive. 

I am giving you my opinion. ; 

Governor WauLace. We want more people to vote who are quali- 
fied under the laws of the State. 

The Cuairman. The Senator from California. 

Senator Enate. I have no questions at this time, Mr. Chairman. 

The Cuamman,. The Senator from Alaska. 

Senator Bartiyrr. Thank you, Mr. Chairman. : 

Governor Wallace, reference has been made to these National 
Guardsmen who were injured over in Maryland. It was said they 
were hurt in the pursuance of their duty. Do you know if this is 
correct f 

Governor Watuace. In Maryland? 

Senator Bartierr. Yes, 

Governor Watiace. I am not sure. I don’t know. Ihave read in 
the paper where some National Guardsmen were injured. Whether 
they were injured in the line of duty is something I don’t know. 

Sainton Bartterr. I don’t know either. But I do seem to recall 
having read in a newspaper that the commanding officer said they were 
off duty, had gone over there not to demonstrate, but to see what was 

ing on, and he regretted their presence, although he didn’t say 
they shouldn’t have been there. 

ou have mentioned, Governor Wallace, the naines of 2 Mr. Berry, 
and a Mr. Ruskin, and a Mr. Horton. : Are these men Ne ? 

Governor Wattace. Mr. Berry isa Negro. Mr. Williams is white. 
And I believe—do you havea colored map? It willshow you. No, it 
is black and white. Mr. Horton, fourth from the right, is white. Mr. 
Horton is white, Mr. Berry is colored, and Mr. Williams is white. 

Senator Bartiyrr. Thank you. 

You alarm me, Governor, when you state that Pentagon officials are 
threatening withdrawal of military bases to accomplish political pur- 
poses. What Pentagon officials are these ? oe 

Governor Watuace. I am referring to the statement that has already 
been issued into the report of the committee, and whether we call them 
officials or not.’ Iam referringtothismatterhere, = | - 

Senator Bartiterr. Are you referring to the President’s Committee 


on Equal Opportunity inthe Armed Forces? .-.  .... 
Governor Watuace. I think that is what I am referring to, yes. 
Senator Barrett. The members of that committee are not Penta- 

gon officials. = eer a 

- Governor Watiace. Let me amend my statement by saying that 

they are not. They are members from the sxocutive branch of the 

Government. In fact, I am glad to hear this because I think people 
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in the armed services think this is a ridiculous idea. I am glad to 
hear the Pentagon officials are not behind it. In fact, I amend my 
statement. 

Senator Bartterr. You say on page 2 of your statement, in fact, 
you ask the question: 

Is the real purpose of this integration movement to disarm this country as 
the Communists have planned? 

I would infer from the fact that you ask the question that you have 
a fear that this isso. Is my inference correct ? 

Governor Wattace. Senator, will you ask the question over? I am 
hard of hearing. 

Sentaor Bartierr. On page 2 of your statement, you ask this ques- 
tion, and I quote: 

Ig the real purpose of this integration movement to disarm this country as the 
Communists have planned? 

Governor. Wa.uace. Yes, sir. 

Senator Bartierr. From the fact that you have asked this question, 
I et infer that you entertain the fear that this is the case. Am I 
right 

Goveroi Wattace. I entertain that fear; yes, sir, I can’t categori- 
cally point out the why’s and wherefore’s but is this movement to 
transfer bases out of the South because of the integration matter? It 
would certainly put our defense posture in an untenable position. 

I just askisthat the purpose of it? What isthe purpose? 

I think when any committee would recommend that we move bases 
from a section of the Nation that were placed there for defense pur- 

use local people won’t change their customs and traditions, 
whoever made that report ought to have his background investigated. 

I still stand upon that, Senator. 

Senator Bartierr. On page 5 you gave the committee your opinion 
that Ben Bella is a Communist. I don’t know whether he is a Com- 
munist, anti-Communist, or what he is. I should like to have you give 
us some more details as to your views of his Communist attitude. 

Governor Watuace. I said in my opinion he was a Communist. Of 
course, in my best judgment he is a Communist, because I think any 
man who takes property away from property owners as they have 
done in Algiers and gives it to those who didn’t have it, and I think 
any man who would join in a movement to force all but 6,000 of the 
white people of Algiers to have to leave that nation for fear of their 
lives, and I feel that any man who would-come to this country and 
then fly to Castro and embrace him and say, “You are a t man, 
one of the test in the world,” I think a man who would do those 
things isa Communist. And I think that is pretty good proof. 

Senator Bartterr. On page 6 of your statement you said—and the 
Senator from Kentucky alluded to this previously—that— 

The free and uncontrolled use of private property Is the basic and historic 
concept of Anglo-Saxon jurisprudence. 

I will agree with the Senator from Kentucky that this is so. How- 
ever, is it not true that almost from the founding of this Republic, 
certain controls have been made upon the use of private property ? 

Governor Watiace. Of course, contro! has been made upon the use 
of private property. 
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Senator Barrierr. For example, this very committes has legislative 
jurisdiction over the railroads, and some very substantial controls 

ave been put over that form of transportation, have they not? 

Governor Wauace. That is a utility, and occupies a different posi- 
tion than a barbershop or beauty parlor or a hotel. 

Senator Bartierr. It is private property, though, is it not? 

Governor Watracer. It is private property, but it is a utility that 
operates under franchise granted by the Government, or the State. 

Senator Bantierr. The same could be said of airlines, trucks, tele- 
vision and radio and so forth? 

. Governor Wattace. Oh, yes. Yes, sir. But that truck doesn’t have 
to haul—I mean, a private trucking outfit today can decline to haul 
my goods if he doesn’t want to. 

Senator Bartierr. There are some very substantial Federal con- 
trols over agriculture. Should we remove those? 

Governor Watiacr. The controls over agriculture have been voted 
by the farmers. As long as people have a right to vote as they do, 
and require certain vote as you do in agriculture control, that is one 
thing. The wheat farmers the other day voted agninst controls. So, 
I would go along with this legislation, let the people vote on this legis- 
lation. f it passes, I will abide by it, If it doesn’t pass, I wouldn’t 
abide by it. 

Senator Bartierr. The city people might say that they ought to 
be able to vote upon these agricultural measures, too, since they are 
inthemajority. Are they permitted to vote? . 

Governor Wantace. Oo, sir; they are not permitted to vote, as I 
understand it. Of course, you folks in the Congress here, you ail can 
correct that if you would like to. You have the voice todo it. I can’t 
correct it. I don’t have any judgment on that. But I do say that the 
farm controls are placed upon the farm people only after they vote 
them upon themselves, which is not the case in the passage of this act 
1ere. 

Senator Bartterr. You told the Senator from Kentucky, Senator 
Morton, that there is compulsory segregation in Alabama in privately 
owned facilities. 

Governor Watuace. I didn’t tell him it was compulsory segregation 
in Alabama, I think that he—if you call the passage of this act, the 
city of Birmingham, compulsory segregation, I suppose you might 
call it that. I would say it is not telling the majority of the people 
of Alabama that they have to do what they don’t want todo. Iam 
not familiar with the ordinance. 

Senator Bartierr. Are there any State laws relating to privately 
owned facilities or publicly owned facilities on this proposition ? 

Governor Watuace. There have been State statutes, but it seems 
to me there have been some court decisions regarding them; for in- 
stance, such as the inter-intra travel on public conveyances, like buses 
and trains, and I think that is the only statute I can think of at this 
time. 

Senator Barrietr. Can you think of any other city statutes, ordi- 
nances—— 

Governor Watuacr. No, sir; I can’t think of any at this time. I 
do not say they are not ordinances that exist, but—— 
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Senator Bartizrr. Insofar as those ordinances do exist, do they 
or do they not constitute public control of private businesses? 

_ Governor Wauuace, Yes, they do. But as I said a moment ago, it 
is.a local poveroment duty. And the local government is close to the 
people. You can see the mayor, you can see the members of the city 
council, And you can rectify a wrong easily there if you don't like 
what is bapbening insofar as the city government is concerned, You 
and I both know that. When the Federal Government way up in 
Washington takes over to control that government, that the city 

overnment had regulations placed upon it, it is completely without 
the reach of the average citizen. 

_ Senator Barriyrr. The other day, Governor Wallace, a witness ° 
appeased here from Missouri. I think his name was Mr. Hicks. In 
the early part of his testimony ho told us that he is sure that he would 
have to close for want of patronage a resort he owns and operates in 
Missouri if this bill became law because he wouldn’t have enough cus- 
tomers. If my recollection is right, and I have not. consulted the 
transcript, a bit later, in response to a question put to him by the 
Senator from California, Mr. Engle, he said, well, maybe if this 
became, a law he would have more customers. But he didn’t want it 
that way.. He wanted the right to choose and select himself, and he 
had no anti-Negro bias but he wanted to have that independence. 

What I can’t understand, and I would like to have you comment 
upon this, is this: If this was a law, and there was no segregation what- 
soever, and people of whatever color had to go into whatever public 
places were available, how would they be forced out of business? It 
seems to me they would have more patronage instead of less, because 
they would have the whites who would have nowhere else to go, and 
they would have the colored people, too, providing that the customers 
could pay the bills. 

overnor Wattace. Senator, of course, I don’t know what your 
problem is in Alaska. I have never been there. 

_ I can say this for Alabama, which is a pretty popular State, that 
the passage of this bill, if ri idly enforced, would put man people out 
of business. In fact T say that it would put them out of business, 

Senator Barrierr. You say that, and it has been said repeatedly 
before. But tell me why, if there was no segregation anywhere, 
would any place be forced out of business? It seems to me that this 
would only give & potential for more customers, 

Governor Watzace. Of course, it wouldn’t give 2 potential for more 
customers. It is just that that is the social philosophy and attitude, 
for instance, of the people of Alabama. It is also the attitude of poe 
ple in New York because you have got discrimination, if you call it 
that, in New York. The Civil Rights Commission sys that you have 
more segregation in Chicago than you have in the South, And I 
think that—what you are saying is just not going to be the case. 

You have segregation all over the United States. You are going 
to continue to have segregation. We people in Alabama and in the 
South have tried so far to go above the board by passing ordinances 
and legislation and statutes. We have tried not to resort to that which 
ig res )ted to in other parts of the country, hypocrisy, gerrymandering 
ar } residence segregation, because we have just practiced and preached 
the saine system and we find in many parts of the country they prac- 
tice one system and preach another. 
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Senator Barriert. I assure you I agree with you wholeheartedly 
when you say this problem is not confined to the South. We all know 
that. We all recognize that. We know that in one degree or another 
it exists everywhere. 

Governor Wallace, would it be a fair statement that your logic is 
that racial demonstrations are Communist inspired ; the bill is to quiet 
the demonstrations; therefore the bill is an attempt in one manner or 
another to appease the Communists? 

Governor Watxace. I didn’t say, of course, that this bill was an 
attempt to appease the Communists. 

Senator Bartierr. I know you didn't. _ 

Governor Wattace. I said that the Communists in my judgment 
are involved in these demonstrations. And that they have made it 
impossible to keep them peaceful. And therefore this Congress has 
this legislation before it for consideration because of the demonstra- 
tions. The demonstrations have been supported by the Communists 
they have been involved in it. I have made you statements and 
showed you people here today who are involved in the Communist 
movement who have been the sidekicks and advisers of the leaders 
of the demonstrations. oo 

Let me say this: Are they in it? I say let’s check into it.. I believe 
that they are, in my best judgment they are. I am not saying that 
this committee, nor this Congress — .. 

The Cuarrnman. Senator Eastland has a big staff to do this. I am 
going to turn it over to him. 

Governor Wanxace. Fine, I think that would be splendid. 

Senator Bartierr. You do feel one way or another there is a Com- 
munist inspiration. 7 

Governor Watuace. Yes, sir; I certainly do.. . 

Senator Barrierr. What would you say if I proved to you that a 
southern tionist Governor was a student leader in a Commu- 
nist schoolf If I said that and proved it, would you agree that segre- 
gation was a Communist technique? : . 

Governor Wattace. You say you are going to prove that a southern 
Governor was what? 

Senator Barrietr. A student leader in a Communist school. 

Governor Waus.ace. Isa student leader in a Communist—— 

Senator Bartierr. Was. Would you agree then that segregation 
was a Communist-—— 

Governor Wattace. Segregation existed long before he became 
Governor. I don’t know when he became Governor. We had sogre- 
gation long before that man was born. I don’t know who you are 
talking about. I wouldn't say the segregation is the result of Commu- 
nist influence at all. S tion has been in this country long be- 
fore the revolution of 1917. But you never had any demonstrations 
like you have had now before 1917, I don’t think you can show that 
you have had any demonstrations of this sort to exist prior to that 
time. Co 
Senator Barrierr. So it doesn’t follow that a southern Governor 
who attended a Communist school could be described as a leader of 
the offort to preserve segregation and therefore this was a Commu- 
nist technique | 

Governor Watsace. No, sir; I don’t think any—trying to preserve 
segregation is a Communist technique for this reason: The Daily 
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Worker is for aatepestion and it supports the communism in this 
country. Ifthe Daily Worker were for eereevon and the Commu- 
nists were for segregation, maybe we could say that the Communists 
Are pushing segregation. But they are opposed to it. 

Senator Bartierr. You gave the committee this paper, the name 
of which is Highlander Folk School. 

Governor Wauace. Yes, sir. act 

Senator Bartiert. I notice a reference in it to Commonwealth Col- 
lege, which is on the Attorney General’s list. And yet I am informed 
that Governor Faubus was a student leader there. 

Governor Watuace. Of course, you will have to let Governor 
Faubus speak for himself on that point. Governor Faubus is not a 
Communist and never has been. 

Senator Barrier. Tagree. I agree wholeheartedly. 

_ (Subsequent to the hearing, Senator Bartlett asked that the follow- 
ing letter and excerpt be included in the record :) 

, GAINESVILLE, Fra., July 19, 1963. 
Senator E. L. Bagriert, 
Senate Oftoe Building, 
Washington, D.C. 

"DeEAB SENATOR BakrLett: I regret that my telegram to you concerning Gov. 
Orval Faubus’ youthful Communist connections was vague. Perhaps I tried to 
pack too much information into the 50 words permitted. 

No doubt the enclosed Xerox copies of two pages from my doctoral disserta- 
tion will make the facts clear. In citing this information, you may give the 
source elther as my dissertation or as the Commonwealth College papers at the 
University of Arkansas. 

I would greatly appreciate your reading this information Into the transcript 
of the Commerce Committee's civil rights hearings. Doing so would not be 
smearing Governor Faubus, for the facts have been raised in his past guberna- 
torial campaigns; he has admitted the facts, pleaded gullty to youthful indis- 
cretion, and been reelected. Thus it can be seen that my reasons for wanting 
this on record are not malicious; rather, I think it is of vital importance to re- 
cord this as proof that a man’s past associations do not necessarily determine 
present .bellefs. In view of the fact that many persons feel the civil rights 
movement is Communist inspired because of past connectio.s of its leaders, I 
think it should be pointed out that at least one leader of the anttl-civil-rights 
faction has a similar background. 


Sincerely, 
i Donato H. Gruss. 


{Xerox copies from Donald Hughes Grubbs’ “The Southern Tenant Farmers' Union and 
the New Deal,"’ unpublished Ph. D. dissertation, University of Florida, 1068} 


Easily the most sweeping and colorful reply came from H. .. Mencken: 

“Bring it [Commonwealth] to the Maryland Free State, and I'll give you an 
unconditlonal guarantee of free speech. You will be at liberty to teach spiritual- 
ism, vegetarianism, communism, Calvinism, or cannibalism, or all of them to- 
gether. You will be next door to Washington, and hence to the brain trust, 
with its enormous reservoir of advanced thinkers. I engage to find 200 head of 
revolutionary young professors to help you and to give a seminar in moral 
theology myself.’’* a 

One of the star witnesses for the college was a young Commonwealth student 
who came, with others, to Little Rock to testify against the bill. Two decades 
later, as Governor of his State, he was to cause a greater furor in the same city, 
but perhaps his action as a young man in 1935 was more constructive. The 
yeang student’s name was Orval Faubus. Commonwealth College was no dif- 
ferent from any other college, sald Faubus; he had not been taught to overthrow 
the Government while there. He felt that the sedition bill was the un-Ameri- 
can part of the picture, he indicated, adding that his 18 years in the Boy Scouts 


1 Miss Addams, Meikiejoho Graham, and Mencken are quoted In Commonwealth Colle 
Fortnightly, Apr. 1, 1085, CCP, reet 3. a = - 
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should prove that he, personally, was no Communist. And he may not have 
been, although he did give the principal speech, “The Story of May Day," at 
Comuionwealth’s 1935 May Day celebration. At about the same time, the college 
discontinued the old practice of having all the various political factions on 
campus nominate their own candidates for student offices. Instead, a “united 
front,” including the Communists, chose a single, unopposed slate headed by 
none other than Orval Faubus, the young farmer-schoolteacher from Combs, 
Ark. Thus did future Governor Faubus win his first big election with Com- 
munist support. The United Front also picked Faubus as a delegate to the All- 
Southern Conference for Civil and Trade Union Rights in Chattanooga; un- 
fortunately, Faubus and his fellow conferees were run out of Chattanooga by a 
mob. Faubus also earned his classmates’ gratitude by showing them how to 
cook the slippery eels that swam in the college creek. He was an excellent eel 
catcher, not inappropriate training for.a future politician.” 

The protests from Faubus, Thomas, and many of the State's clergymen, 
teachers, lawyers, editors, and professors were sufficient to save Arkansas from 
the sedition bill. It was defeated in the senate, 24 to 6, but the battle was not 
over: two members of the legislative investigating committee, Representatives 
Marcus Miller and Minor Milwoe, introduced a second Dill which, Miller and 
Milwoe assured the public in an effort to reduce criticism, was aimed only at 
Commonwealth. This bill, incredibly, would have permitted any prosecuting 
attorney or any five cltizens to petition for an injunction to close any educa- 
tional institution as a nuisance, with provision for immediate sale of the In- 
stitution’s property to satisfy any fine and costs which might be levied by any 
local court In Arkansas; any property which could not be immediately sold, the 
bill provided, was to be destroyed. The immediate uproar over this police state 
measure was so great that Miller and Milwoe quickly withdrew it.’ 


Govornor Wattace. I have submitted that to you, and I said let’s 
look into it. Isuggest there are Communist influences. 

If this committee makes a thorough investigation with the proper 
committee, maybe we will find otherwise. 

Senator Barvterr. I certainly agree that Governor Faubus isn’t a 
Communist. I would go further and say that he has no sympathy 
whatsoever for anything pertaining to communism. But I am in- 
formed that he was a student leader in this school, which is on the 
Attorney General’s list. 

Governor Wattace. Of course, the Communist Party, as you know, 
in this country advocates integration, and also approves of the dem- 
onstrations. 

If they approve of my attitude, if they approve of Governor 
Faubus’ attitude on this matter, then you might want to look and see 
if the Communist movement wasn’t involved in the segregation mat- 
ter. “But the Communists are opposed on this. 

Senator Bartietr. I have no further questions. Thank you. 

Governor Watwace. I will conclude by saying that Ben Bella him- 
self has stated—I think publicly—that he wasa Marxist. There may 
be some differentiation but he does say he is a Marxist. 

Senator Bartierr. Let me quickly add that I am not trying to de- 
fend Ben Bella. I know nothing about his political philosophy at 
all. I just wanted to know that which you told me, your reasons for 
saving that he is xs Communist. 

B Governor Watxace. I know the Senator is not defending Ben 
ella. 


'"BRaculty of Labor College Protests,” n.d. (March 1985) in Claude Willlams papers: 
Commonwealth College Fortnightly, May Day, June 1, June 15, 1935, in Commonwealth 
College papers, University of Arkansas, 

2 United Press dispatches, Mar. 26, Mar. 27, 1985, in CCP, reel 1; Commonwealth College 
Fortnightly, Mar. t, Mar. 15, 1938, CCP, reel 2; Arkansas Gazette, Mar. 7, 10385. 
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Senator Tuursonp. Mr. Chairman, the hour of 12 o’clock having 
arrived, I make a point of order. 

The CuarrMan. The point is well taken. 

The committee will resume tomorrow in room 1202, New Senate 
Office Building, at 9:15 tomorrow morning. 

(Whereupon, at 12 noon, the committee was recessed, to reconvene 
at 9:15 a.m. July 16, 1968, in room 1202, New Senate Office Building.) 
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TUESDAY, JULY 16, 1963 


US. Senate, 
CoMMITTEE ON CoMMERCE, 
Washington, D.C. 


The committee reconvened at 9:27 a.m. in room 1202, New Senate 
Office Building, Hon. Warren G, Magnuson (chairman of the com- 
mittee) presiding. 

The Cirsimnun The committee will come to order. 

We will proceed this morning. We are a little late getting started. 
We were waiting for other Senators who will be along here in just a 
few minutes. 

Yesterday when we recessed the Senator from South Carolina was 
in the pee of asking some questions. We will proceed this morn- 
ing with a continuation of these questions. 


FURTHER STATEMENT OF HON. GEORGE C. WALLACE, GOVERNOR 
OF THE STATE OF ALABAMA 


We are glad to have you with us this morning, Governor. 

Governor Wattace. Thank you, Senator. 

Senator Tnurmonp. Thank you, Mr. Chairman. 

Governor Wallace, yesterday I was asking you questions along the 
lines of the Constitution, whether or not you felt that this public ac- 
commodations bill would violate the 5th and 14th amendments of the 
Constitution which provide that no person shall be deprived of life, 
liberty, or property without due process of law. 

Is it your opinion that it would be a deprivation of property with- 
out due process of law if this bill passes? 

Governor Wattace. Yes, Senator. And, of course—— 

Senator TirurMonb. Speak a little louder. I can’t hear. 

Governor Watiace. Yes, Senator. In fact, this bill, if it were 
enacted, in my judgment would strike the death knell of the private 
property ownership in this country. 

Senator THursronp. There is another provision of the Constitution 
that provides that private property cannot be taken without due com- 
pensation. Would it not bs equivalent to the taking of the person’s 
property if he is forced to serve or sell to whom he does not wish to, 
and then he loses business or is forced to closed his business, an in- 
stance of which was given by Governor Barnett of Mississippi last week 
concerning a restaurant owner? Would that not be equivalent to a 
taking of property without just compensation? 

Governor Watracer. Yes, Senator. 

In fact, in my jucament there are a number of businesses in Ala- 
hama that I can think of, for instance, moving picture theaters, which 
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as you know in some instances operate on a smal] margin for many 
reasons, television, and so forth. I would say it would endanger the 
hfe of every motion picture house in the State of Alabama and it 
would be the effect of taking a man’s property without compensation. 

Senator TrursonpD. Someone has said if we open up the restaurants, 
motels, and all of the businesses to everybody, then business would 
increase. I would like to ask you whether in your opinion that would 
increase business? 

Governor Watuiace. No. That wouldn’t increase business. We in 
Alabama are happy and content to continue as we are now. And I’m 
sure that every cafe owner in Alabama, I would say the majority 
of the cafe owners in Alabama, the restaurant people, are satisfied as 
it is, and object to this portion of the legislation. 

Senator THursonp. In fact, would it not decrease business for the 
reason that a great many ple who did not care to attend an in- 
tegrated eating place may decide they would form a private club and 
then would not patronize a restaurant that caters to the public 
generally ? 

Governor Watxace. Senator, in my judgment it would decrease 
business, and I don’t know of any restaurant owner, any business in 
Alabama, that would come under the provisions of this act that is in 
favor of this act. So they certainly don’t think it will increase 
business. 

Senator THursonp. I presume you would favor, of course, a busi- 
ness on a voluntary basis; if a private establishment wants to serve 
one, that you would favor his doing so, that you would not deprive 
him of it, that that is the right of the individual businessman and 
the business establishment concerned f 

Governor Wa.uace. I feel a private business ought to serve who it 
wants to serve and not serve who it doesn’t want to serve. I think 
they have the right not to serve people with blue eyes if that is what 
they want because that business belonge to the private individual. 

enator THurmonp. If a man owns a piece of pe erty doesn’t he 
have the right to use that property as he sees fit Otherwise aren’t 
we entering into a socialistic stage, the next. stage of which is com- 
munism, under which government controls the use of the property and 
purroee the owner loses the right'to control that property as he sees 
t — 
Governor Watuace. ‘Yes, Senator. 

Of course, we have seen excesses in the attempt by the Central Gov- 
ernment to force public ihtegration of public facilities, and as you and 
others have stated, now ‘ve see an all-out effort on the part of the Fed- 
eral Government through the Congress to enforce integration in 
private business. 

I would say, as I said in my testimony, on a provision of the bill, 
conceivably it could be held that a private club could be invaded by 
Po of the Government to force people into a private club. In fact, 

believe that is true. 

In fact, there is no telling, if this legislation passes, what type 
decisions will come from the Court, because it is very ambiguous, and 
it is broad and all inclusive. Of course, I think it is a very dangerous 
piece of legislation and I would like to say, Senator, this is not a 
sectional matter. I feel that the people oppose this legislation through- 
out the length and breadth of this country because there are many 
Members of the Congress from other parts of the Nation who oppose 
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this public accommodations section of the bill because it does attack 
theownership of private property. __ 

Senator THurmMonp. Governor, isn’t this—— 

Governor Watuacr. In fact, if you will pardon me, Senator, I be- 
lieve as one member of the CORE, I believe the Chairman of it 
that other night said: “We must have compensation, not equality, 
I believe this was the substance and effect of what he said. I didn’t 
hearorreadallofit. If I’m mistaken I withdraw it. ; 

If that is the case, that leads me to believe that the next step is 
compensation, and how would compensation come? It will be taking 
your property away from you and the chairman’s property away 
from him, and ours, and dividing it up amongst those who say they 
have been discriminated against. 

Let me say this, something that came out yesterday, Senator: I 
don’t have the figures with me but I would be willing to get all of 
this up, but I have seen it before and I even heard’some members of 
the Negro race say this yesterday: “There are more businesses owned 
in Montgomery, Birmingham, and Atlanta by Negroes than are owned 
in the larger cities of the country such as New York.” 

It is not unusual for Negroes to own, to operate Federal savings 
and loan associations in Alabama,'own radio stations, own television 
stations, own insurance companies, own banks, hotels, motels. Pri- 
vate ownership of property among Negroes is very common. In the 
county I live in, Negro landowners are not the exception, they are 
the rule. If anyone cares to check the books of the assessor of the 
taxes of my county, he will find that that is true. 

In fact, what I’m trying to say is that Negroes have enjoyed more 
ownership of private propert and businesses in a segregated society 
than they do in a place like New York where, in a place like Harlem, 
I doubt 1f many Negroes in tug Judgment own property. 

Mr. Chairman, we have 11,000 N schoolteachers in Alabama. 
I think we have about 3,700 in the State of New York. But you 
have the same Negro population. Soa Ne 

Senator THurmonp. Say that again. I want the audience to hear 
that and I want the committee to hear that. 1 

Governor Wa.uace. In Alabama we have 11,000 Negro school- 
teachers whose average salary is higher than that of the average white 
teacher in Alabama, which is a matter of public record. New York, 
I think, has 3,700 to 4,000 Negro schoolteachers with the same number 
of Negro population. So you have about three times as much op- 
portunity, as professional teacher, in Alabama to acquire employment 
as you do in New York. 

. Michigan, I understand, has 450 Negro schoolteachers for a popula- 
tion of 90,000 to 100,000 N: schoolchildren. On that basis, pro 
rata you might say that if Michigan had the same number of Negro 
pu ils as Alabama does, 237,000, I believe, they would have about 

0—they would have, well, not that many—1 or 1,800 school- 
teachers whereas Alabama would have, Senator, may be off with my 
figures a little bit, but it is pretty close, around 12,000. 

We feel that a Negro professional person has more opportunity 
in Alabama than he does in Michigan, pro rata. 

Senator Harr. Would the Senator permit me to comment now 
that the State has been introduced ? 

Senator Tuurmonp. If it is necessary to comment. 

I will be through in a few minutes if you want to wait. If it is 
urgent——— 
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Senator Hart. Many Negroes leave Alabama to go to Michigan. 

Governor Watuace. Senator, that may be true but they don’t go to 
Wyandotte, or Dearborn. 

Senator Harr. No, they don’t. 

Governor Watuaocp. Negroes can’t live in those towns in Michigan. 
There is not a single city in Alabama that a Negro can’t live in. If 
anybody ran for office in Alabama on the ney on the proposition 
that we are not going to let Negroes live in this municipality, we 
would form a lunacy commission and send them to an asylum. 

Senator THurmwonp. You say there are two towns in Michigan 
where Negroes cannot live? 

Governor Watuace. I understand that is the case: Dearborn, Wy- 
andotte, and Owosso. In fact, the mayor there runs on a segregated 
platform. 

Senator TxrurmMonp. Let’s move on. 

Senator Hart. Let’s not. 

The CHarmman. We are going to have to ask our guests to please 
refrain—to be as quiet as possible and to cooperate. We have a large 
audience. It is difficult to hear. I know you will cooperate. We are 
glad to have you here. Please help us out in these hearings. 

The Senator from South Carolina will continue with his questioning 
on the thesis that two wrongs make a right. 

Senator Turursonp. Governor Wallace, isn’t this bill before us 
now—— 

Governor Watuace. Senator, excuse me a moment. 

About the schoolteachers, let me say that Georgia has 12,000 Negro 
schoolteachers, and South Carolina 8,000 or 9,000. There are just 
Bestel opportunities for Negro schoolteachers in a segregated 

outh that do not exist in some of the other States of the Union. We 
feel that is quite significant. 
_ Senator Tuursonp. Aren’t the opportunities better for the Negro 
in the segregated South than they are in the integrated South, and 
tan illustrated and proven by the very fact that you have just 
sta 

Governor Watuacp. In my judgment, yes. In fact, he is better off. 

enator THuRMOND. Governor Wallace, an effort has been made for 
the last several years to go into the public schools and other public 
places on the theory that there must be equality, in other words, that 
there must. be public desegregation, and that where the State has any- 
thing to do with financing the particular agency then it must be up 
to the public. 

But isn’t this particular bill an effort now to go from public integra- 
tion to private integration because here the State has nothing to do 
with this private property. It is an individual’s own property; it is 
his store, his restaurant, his barber shop, his beauty shop. It is his own 
private property, just like his home. 

Governor Watxacer. Yes, Senator. 

Of course, as I said a moment ago, if you want public desegrega- 
tion, you force private integration. The theory now that they are 
going on is that a store has an investment with the State in that it 
gets police protection and fire protection. But that also goes for a 
private club. Ifa private club catches on fire in a city, they will also 
give it police protection. 
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I believe under the provisions of this act you can go into a private 
country club, or any other club, and say that interstate commerce is 
involved, they are traveling in interstate commerce, and they could 
ve forced to be admitted. 

Senator Tuursonp. Governor Wallace, do not some restaurant 
owners have a restaurant downstairs and have their home above it, 
and under this bill would they not be forced to take anybody who 
wanted to be served, and this might create disorder and trouble for 
the family above, and might disturb them in their rest or whatever 
they were doing? 

overnor Watiace. Thatiscorrect. Although, as I said yesterday, 
I believe the Attorney General says that this bill probably won’t affect 
some small businesses. But he goes further and says it is a moral issue. 
If this is a moral issue, I don’t see how you can exempt small businesses, 
If it is a moral issue, it is a moral issue. 
_ Of course, I don’t think it isa moral issue. I suggest it is a political 
issue. 

Senator Tuursonp. I might state that Mr. Marshall, Chief of the 
Civil Rights Division in the Department of Justice, testified that it 
will just about cover all businesses. I believe that was the week before 
you came here. 

Governor Watuace. It will. In fact it will cover more businesses 
than probably they intimate at this time. I think the purpose of it is 
to cover all businesses, and let the Federal Government take over and 
control everybody’s ronerty. 

I don’t say that is ‘hie thought of those who supported the legislation 
but that is the way it will be interpreted by the court system of the 
country when the time comes for the various provisions and cases 
arising thereunder to be adjudicated. 

Senator THurmwonp. Governor Wallace, isn’t it a fact that some 
beauty operators have their business in their home; they just set aside 
one room and they even let their customers sit in their sitting room, 
and they serve them in a room in their home? 

Governor Watuace. That is correct. 

Senator TrHormonp. Would this not force those people, against 
their walls to serve people in their homes, so to speak, if this bill 
passes 

Governor Watuace. Yes, sir. Under this bill, in my judgment, 
that could very well happen and would eld ae 

Senator Tuurmonp. Governor Wallace, I want to ask you this ques- 
tion: Down South and other parts of the country where they prefer 
segregation, is it an insinuation that there is an inferiority or is it 
brought about because it brings about the most law and order, it is 
the wishes of the most races, and it is for the best interests of the pub- 
lic in general? 

Governor Wattace. Of course, we people in the South, you know, 
have a system that was practical and sane and sensible and had some 
commonsense to it, and we did have piece and tranquility, and it is 
true that people of the South didn’t have as much of the economic 
goods of the order of this country as other parts of the Nation. That 
was not the fault of segregation. It was the fault of discrimination 
imposed after the War between the States. 

t ought to be the eternal credit of the people of the South who 
pulled themselves up by their own bootstraps that they brought. the 
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Negro along with them. We lived in poe and tranquility for many, 
many years and I would like to say if I were a Negro I would resent 
the 1954 decision of the Supreme Court because that decision, in effect 
said, “You are inferior, and you cannot get a good education an 
you cannot develop unless you mix with whites.” That decision 
arvally branded the Negroes inferior. I would resent that if I were 
a Negro. . ’ 

. Senator THurmonp. Isn’t forced integration an admittance on the 

art of those who want it most, desire it most, and take action to en- 

orce it, that there is an inferiority when those who favor segregation 
for their own reasons feel that there is no inferiority but feel that it 
is better under certain circumstances for the races to be segregated ? 

. Governor WALLACE. Why, sure. People who say we must mix with 
other people in order to develop and mature and develop our per- 
sonality, that admits inferiority. 

But segregation in the South—in other words, I can’t send my chil- 
dren to a Negro school, and they can’t send theirs to mine; in my 
county, for instance. a 

In other words, ny child tried to go to a Negro schoo! we are 
opposed to that as much as the Negro going to the white school. I 
can’t send my child there if I want to, but they can’t send theirs to my 
schoo]. It works both ways. 

I think there is nothing sinful, immoral, or irreligious about segre- 
gation: that is, since it is based on what we consider to be in the best 
interests of everybody concerned. I would like to repeat again, it 
is repetition, I think anybody who segregates any human being because 
he dislikes them or because he hates—let me say this: Segregation is 
not. syhonomous with hatred.. ss 

A lot of the leftwing P pepende mentions hatred and says hatred 
has-no place:in our order. d they mention segregation. I have 
found more downright ill feeling right here in the city of Washing- 
ton than I have ever found in any city in Alabama. I have never 
heard people in Birmingham, Ala., or Montgomery, Ala., talk about 
opposite races as I have heard them talk here. . 

We have never had a football game, we never have had anything to 
happen iri Alabama as has happened in this city of Washington which 
is a personification of the dream of total integration. You can’t have 
a football game here, an Ohio football game, without 500 or more 
people being injured. hte’ Wee 

I would like to say that the people in Washington, I don’t think 
they know that yet because I don’t believe it has been in the Washing- 
ton papers, but it was in the papers in Alabama. 

‘Senator Trursonp.: Yesterday you told how you had helped the 
Negro people. You stated you had been ao trustee of a Negro 
college, I believe. 

Governor Watuacr. Tuskegee Institute. i 

Senator THurmonp. Tuskegee Institute, one of the finest Negro 
colleges in the United States. And you mentioned that you had taken 
other steps to help N peop: 

Many people in the South have helped Negro people. I have 
loaned and given many of them money to go to college and school. 
T have defended them as a lawyer without charge when they could 
not. pay, and have done other things. 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 499 


And yet those of us who favor a choice, not necessarily segregation 
but a choice, leaving it to each State to determine what the peoplo o 
their State think is best, have been stigmatized by such papers as the 
Washington Post, New York Times, and others. ; 

I want to ask you, do you feel that the liberal press of this country 
is performing its duty to the public when it pursues such a course 
as that and tries to insinuate hatred on the part of southerners or 
northerners or others who wish to leave these matters to the State 
as the Constitution provides? 

Governor Wa..ace. Senator, in fact, these papers that you are talk- 
ing about seem to be so trite in their opinion about everything, but 
they have been wrong. They were wrong about Mao Tse Tung, they 
were wrong about Castro, and they were wrong about Ben Bella, and 
bey are just as wrong about the matter of segregation and hatred. 

n fact, I made a statement yesterday that some of our liberal 
visitors here laughed at, but I doubt if they—I would be glad to have 
them come to my county with me and see exactly how we get ay 
and how peop respect each other, and how we have lived in peace an 
harmony and continue to do so, and how every effort the whites make 
for educational oppornimics within our country and city is made for - 
the Negroes as well and vice sersa. 

I would be glad to carry them with me. They would have to pay 
their own expenses, I reckon. 

Senator THurmonp. Governor Wallace, isn’t it a fact that the 
Negroes of Alabama have as good opportunities or better for educa- 
tion than those in New York? 

Governor Watuace. I would py our Negro high schools and Negro 
colleges in Alabama beside any high school in New York, any college 
in New York: for instance, Tuskegeo Institute. I would put it next 
to any Negro college in America. And it is operating under a State 
charter. Even though it isa dire institution, in that it receives money 
from many, many sources, the State of Alabama, out of the goodness 
of its heart, even though it is not a public school, gives it $600,000 a 
year. S 

That will be increased—I believe it was $575,000, but there has been 
& recommended increase this year, and I would like to point out that 
that institution is not a public institution, a quasi-public, but we give 
it over a half million dollars a year... ~ -, 

Senator THurmonp. Governor Wallace, isn’t it a fact that students 
who attend the public schools in Alabama attend with more peace and 
more tranquility and a better feeling than those do in New York under 
the pressures under which they operate in this forced integration 
manner witha great many who do not apprete of it? 

Governor Watrace. I wish you could make an objective survey of 
the Negro high schools in Alabama, and then make one of an inte- 
grated school here in Washington or New York. Just make an objec- 
tive reper You will see that Ni themselves, the school students 
themselves, enjoy gated facilities in Alabama. In fact, we have 
some of the finest Negro schools in the United States in Alabama. 
And that goes, of course, for your State too. 

Senator Tuursonp. Isn’t it a fact until these outside agitators 
went to other States and began inciting riots, creating demonstrations, 
and tending to divide the people, that there was a fine brotherly feel- 
ing and a genuine interest in the members of the other race? 
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Governor Wattace. Yes; that is correct, Senator. And might I 
say, even at this moment, which is commendable, the race relationships 
in Alabama, in Birmingham, are today better than I have found where 
I have visited in other parts of the country. I commend both races 
in Alabama for the fact that they have been very restrained during 
all of this agitation and tension that has existed caused by people who 
interfered because, in iy judament) they are only interested in it for 
other reasons, as I stated before. 

Senator Tourmonp. Governor Wallace, do you not feel that the only 
may that will be a lasting way to have an integrated place, barber shop 
or business on a private establishment, would be for the change to 
come in a voluntary manner; that those who own the business and 
those who patronize it wish to do it in a voluntary way, as was pointed 
out here last week in a certain town up here in Maryland, and that if 
it comes in any other way, such as a Jaw that forces the owner of a 
business to serve those or sell to those he doesn’t wish to, that a divi- 
sion and tension will be created and instead of bringing people to- 
gether it will tend to divide them? 

Governor Waurace. In fact, I think everybody knows that in their 
hearts, that this matter of force is already dividing the people of this 
country, which is regrettable indeed—especially force on the people of 
the section from whence I come. We just don’t like force. In fact, 
our whole history shows that, and our whole background. I don’t like 
it myseJf. I am going to do the best I can to resist it and I have no 
apologies to make for it. 

I will say if this passes and becomes a law it will virtually take a 
good part of the U.S. Armed Forces, it is going to take a good part of 
the U.S. Armed Forces to enforce it if they intend to enforce it. In 
my uncemen this legislation is going to make law violators out of 
everybody in the country—not everybody, but almost—I would say a 
majority of the people of this country..- 

Sentior Trrorsonp. In other words, if this bill should become law, 
it will practically require a Federal gestapo to enforce it because it is 
against the wishes of the people, and as Abraham Lincoln said, “With 
public opinion you can do anything, and without it you can accomplish 
nothing.” 

Governor Wattace. It is unenforceable without a police force. 

Senator THurmonp. How is that? 

Governor Wat1ace. It is going to be unenforceable without a huge 
police force that is going to have to spend all their time trying to com- 
pel people in beauty shops and barber shops in Alabama to integrate, 
instead of putting their minds on Cuba and other matters—putting 
first things first and last things last. 

This legislation is not enforceable. There is just not any reason 
for the central government, the Federal Government here, to pass any 
such legislation. Ifthe State of Pennsylvania wants to pass it, or the 
State of Michigan, that is a matter for the States. If the State of 
He does not want to, it ought to be left to the States of the 

nion, 

Senator THurmonp. In the first place, Governor, isn’t this legisla- 
tion unconstitutional ? 

_ Governor Watace. Of course, in my judgment, it is unconstitu- 
tional. I believe the present Supreme Court would declare it uncon- 
stitutional, and that is saying a lot. 
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Senator Trrurmonp. As far as they have stretched the Constitu- 
tion—— 

Governor Watuace. As far as what? ee 

Senator Tuursonp. As far as they have stretched the Constitution, 
even they would hold this particular bill unconstitutional, 

Governor Watacr. As far as they have stretched it and thrown it 
out the window and every other thing, you might be able to say, I don’t 
think the present Court would declare this act constitutional. 

Senator LC HORSOND, Is this legislation wise even though it is con- 
titutional, or should be held constitutional ? ie 

Governor Watuuace. It is not even wise in my judgment if it were 
constitutional, the matter of using force by the Federal Government 
to tell peop what to do with their private property. It is almost 
unthinkable, In fact, it is hard to imagine a bill introduced in this 
country such as this. 

Senator THorsonp. Assuming this legislation is constitutional, 
which you say in your opinion it is not, and assurhing it is wise, which 
in your opinion you say it is not, is it necessary 

yovernor WAaLLace. It is not necessary at all. It is unnecessary. 
In fact it is a political piece of legislation in my judgment, as I have 
already said. 

Senator Trrurnonp. Is this legislation practical ? 

Governor Watxace. No, sir; it is not practical. . 

Senator Tuurmonp. Governor, if this bil] should be passed, do you 
think this is going to bring an end to demonstrations? 

Governor Wattace. No, because they say now they must have com- 
pensation. Of course compensation must come from, I would say, 
redistribution of property. I think this is leading up to it. They 
said in 1957, if you pass a Civil Rights Act, what it 1s going to do. 
Well, we were not satisfied with the 1957 act. We come back with 
other acts. If you pass this act, in my Judgment you are going to 
have a clamor for more legislation by this minority leader group of 
the mob leadership, because they will never be satisfied. I think their 
whole purpose is to create chaos and to disrupt internal conditions in 
this country. I don’t think there is any way to dive them. 

Let me make this statement: We have a man, Mr. Chairman, Father 
Foley, who is a member of the Civil Rights Advisory Commission in 
Alabama. He is an integrationist. He serves on that advisory com- 
mittee in my State. He advised Martin Luther King publicly—it 
was in the press in Alabama—that he shouldn’t hold demonstrations 
in Birmingham. 

And Reverend King, according to Father Foley, in a direct quote— 
and he is from Springhill, Ala., and is a proven teacher at Springhill 
College in Mobile—he said that Reverend ing said: 

We have got to have demonstrations because the treasury is empty. So we 
stuck policemen and injured 69 people and burned down buildings and slashed 
and destroyed property of the cities. 

In fact two buildings were looted and burned and the demonstrators 
refused to let the firemen come in and put out the fire. They stoned 
the firetrucks and cut the hoses and a whole city block in Birmingham 
almost burned to the pune. 

Father Foley said Reverend King said the treasury was ompty. 
Of course, Y. T. Walker came out later and said Father Foley was a 
blatant liar. But I believe Father Foley. 
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That is the situation we had in Birmingham, “The treasury is 
empty, and we have got to have demonstrations.” I resent the fact 
that people have demonstrations in Birmingham because the leader 
says the treasury is empty. And I can tell you that restraint of the 
people in our part of the country has been commendable, but. there is 
no uso in carrying this thing too far, because after all there is a break- 
ing point to their patience. I think peu gentlemen know that, too. 

Senator Trrursronp. Governor Wallace, wasn’t it said by those who 
pushed the civil rights bill of 1957, “Pass this bill and take the real 
civil rights away, and we will have no more clamor for civil rights.” 

Wasn’t that promulgated then? 

Governor Watrace. Yes, sir. 

Senator Tourmonp. And the effort was made to make the Congress 
and the public feel that if we just pass that bill, then there will be no 
more desire or effort to try to force civil rights. 

Governor Wattace. I understand the 1957 act was for the purpose 
of investigating bowling conditions. Is that correct? I am not too 
sure about that. Of course, as you know—— 

Senator TrrurmMonp. That was one of the main features. 

Governor Watuacr. They went into every phase of activity in the 
country. 

Senator THurmonp. That is where the right of trial by jury if you 
remember was denied people. The Constitution says if a man is 
charged with a crime, he is entitled to the right of trial by jury. The 
1957 act provided that if he were brought up on contempt that if the 
punishment were more than $300 or more than 45 days, he could get n 
trial by jury, otherwise he could not. The Constitution made no ex- 
ception, and therefore that is the reason I took the position then that 
that was a violation of the Constitution, and that is the reason I talked 
as long asI did on the bill. I wasn’t talking against the Negroes, I 
have no hatred against Negroes. I get along with them well and I like 
them, and I will help them. 

But, the liberal press of this country has tried to portray me, and 
other members from the South in the Congress, and people generally 
who have tried to pursue a course they have felt is best for both races, 
as being bigots and as being racists and as being people who want to 
take advantage of others. Is that not true? 

Governor Wattace, That istrue. Insome of these same papers you 
are talking about are the ones who brought Castro to power because 
they said he was a great man. But you know they either were mis- 
taken or they deliberately brought him to power, I don’t. know which. 
But anyway he came to power and they gave him moral support. 

On the matter of the jury business, Senator, this bill as I under- 
stand, of course, injunctive processes T believe would be used to en- 
force the provisions of this act. And, of course, injunctive processes 
are for the deed of avoiding jury trials. 

In fact, there has been a calculated attempt in this country to abolish 
jury trials in the matter of civil rights cases. I can’t think of any- 
thing that is more a civil right than a man to have a trial by jury. I 
think if you will study American history that is one reason the Ameri- 
can Revolution was brought on because the colonists were tried by con- 
tempt processes instead of jury trials because they were being ‘turned 
loose by the juries and so they resorted to the contempt processes. 


CIVIL RIGHTS—FUBLIC ACCOMMODATIONS 503 


I would say 2 man could be sent to & penitentiary here under this 
bill, a Federal penitentiary without a trial by jury. I thinl- that is 
one of the most dangerous trends in this country is trying people with- 
out a trial by jury. 

Senator artrLerr. Governor Wallace, isn’t it true that under this 
bill we are considering, that there is no provision for trial by jury? 

Governor WALLACE. No, sir. 

Senator Barrierr. And aman could be sentenced without a trial by 


jury f 

Gover Watrace. A man could be sentenced without trial by jury 
under the general contempt statute which says only the judge must 
not abuse his discretion in providing the sentence. It makes the judge 
the prosecutor, the judge is the prosecutor and the judge, and he is 
even the witness in the case. 

I believe, patna I could be incorrect on this, I am not sure, since 
my troubles with the Federal courts I can’t do too much prec ing 
in the Federal courts anymore, you know I have been tried in them, 
let me say that I believe the Supreme Court has upheld 3- and 5-year 
sentences without trial by jury. Anyway they have upheld sentences 
involving much punishment. i 

Senator TuurMonp. Governor, do you think if this bill should pass 
that it is going to end the racial troubles and stop those who are try- 
ing to divide our people who have incited these riots and created these 
demonstrations from going any further? 

Governor Wa.uace. No; this is not going to solve the problem, and 
I don’t believe that there are many people in the country who feel that 
it will. We are going to have to approach these problems more 
realistically in their solution. 

I mentioned yesterday something, for instance, the money we spent 

in Mississippi could have been spent to build Negro trado schools, 
segregated trade schools, if you like. But at least 10 could have been 
built that would have trained thousands of Negro youth to take their 
place in this modern complex society in which we live. 

Of course, the money was spent paren one man in one place just to 
show the State of Mississippi that it could be done, 

Senator Tuurmonp. Governor Wallace, do you feel that if this bill 
passes, and two or three other civil rights bills pass, that that will 
end the trouble? 4 

Governor Watitace. No.  - 

Senator Tuursonp. Isn’t there s desire on the. part of those, and 
a sinister motive on the part of those who are creating these demon- 
strations now, and stirring up the Negro people now; isn’t there a 
motive on their part to divide our people? a 

Governor Wax.ace. The people who are involved in stirring up— 
not everyone is involved, but the Communists—— __ j 

Senator Tuuraonp. Not all of them are participants. I mean those 
who are leading these demonstrations, like Martin Luther King, of 
the Southern Educational—— 

Governor Watuace. You could tae every one of these acts at this 
session of the Con , and I will tell you that there will be some- 
thing else they will be demonstrating about next year because the 
treasury might be bare again. And it is a good way to replenish the 
treasury, to have marches and demonstrations. . 
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Senator Trursonp. Do you believe the passage of civil rights bills 
is going to satisfy such leaders as James Farmer with the CORE 
organization, Committee for Racial Equality ? 

rovernor Waiacer. Ho has already said—— 

Senator Tnuursonp. Incidentally, I think it would pay this commit- 
teo to look into the record of this CORE organization and also Mr. 
Farmer, 

Governor Wattace. In fact, I think it would pay you to look into 
the directorship of CORE, and see how many members—I have just 
asked this committee to ask for the Communist-front organizations 
of members of the advisory committee of CORE. 

I think it would be good to look and see if they are in the Com- 
munist-front organizations, I think you will find that they are, In 
fact, it is my best judgment that you will. I think your office has 
some information to that effect, does it not, Senator? 

Senator Tuurmonpb. We have a greni deal of information. I won't 
try tosay here what we have. 

Governor Wallace, how long were you on the bench in Alabama? 

Governor Wattace. Six years. Six years. 

Senator Tnursonp. You have a very fine record there as a judge, 
being an able judge, and sincera judge, an honest. judge, a judge whom 
the people respected—the white people and the Negro people. 

Again, I want to ask you, in your opinion asa judge and asa lawyer, 
is this legislation constitutional and should it be passed ? 

Governor WaA.iace. No, sir; it is not constitutional, and it is not 
going to help ease tensions in the country, In fact, it is going to create 
tensions. You mentioned that I was a judge. In fact, one of the lead- 
ing NAACP members and demonstrator lawyers in Alabama pub- 
licly stated in my court after trial on 60-odd cases regarding compen- 
sation he had never been treated any fairer by his clients in my court. 
That is the way I operated. 4 

This will not ease tensions. It will increase tensions. 

Senator THursmonp. Do you believe in equal justice for nil people 
Sala of their color—white, Negro, tan or otherwise? 

overnor Watwace. I believe in equal justice, and I would chal- 
lenge this committee, this chairman, to contact the leading Negro 
lawyors of Alabama who have been involved in integration suits and 
otherwise, who have been in my court, and ask them what type treat- 
ment. did you receive from Governor Wallace when he was a circuit 
judge. 

I will rest my case with that statement. 

Senator THursuonp. Do you believe in 4 eb educational oppor- 
tunities, in sn economic opportunities, and equal political oppor- 
tunities for all people? 

Governor Wattace. Of courseI do. Yes. 

Senator Tuursonp. And simply because you think the people of 
each State ought to be allowed to handle their social nroblems, and 
determine what is best to preserve law and order, and prevent riots 
and dissention and tensions does not indicate that you in any way favor 
discrimination on the part of or against any people 

Governor Watuacz. No, sir. I’m not against any people because of 
their color. Of course, this is repetition. I believe that God made 
everybody and I’m one of these fellows who, as I said yesterday, I’m 
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not one of these intellectuals who think there is no God. I think there 
is one. In fact, I know there is one. And I believe that He made all 
of the human family ard that He loves all of the human family, and 
that anybody who mistreats anybody because of color, knowingly, I 
feel sorry for him. 

Senator Titurmwtonp. Governor, I want to express my deep eppre- 
ciation to you for coming heré and for the frank and courageous 
testimony you have given to this committee and to the American 


people: 
overnor Watsace. Thank you. 

Senator Titurstonp. Thank you, Mr. Chairman. 

The CHarruan. Governor, I hope you don't believe or want to leave 
the implication that we are heré to investigate your integrity as a 
judge or lawyer. We are here to consider a piece of legislation. 

overnor {VartAce. I suppose I— 

The Citarrsran. I am sure you are a pretty good lawyer and I am 
sure you were a good judge. 

Governor Watuace. Thank you, Senator. 

I have read so much of the leftwing press I reckon sometimes it 
puts me on the defensive. 

The Crarrman. The Senator from Oklahoma, do you have any 
questions? 

Senator Mowronry. 1 have no further questions. 

The Cuarmsan. The Senator from Texas? 

Senator Yarnorovan. I haveno questions, Mr. Chairman. 

The Crratrstan. The Senator from Michigan. 

Senator Hart. Governor, you introduced & very solemn note in your 
conclusion. It has such delicacy about it for I think we are alla 
little sensitive in attempting to be theologians. I certainly would 
not have raised the question had you not concluded on such a solemn 
note. 

It is your belief, you say, that God made us and loves us all_— 

Governot Wattace. Yes, I believe that. 

Senator Harr (continuing). And there is an eternal destiny for us? 

Governor Watuace. Yes. 

Senator Harr. What will heaven be like? Will it be segregated? 

Governor Watrace. Of course I don’t think that you or I, either one, 
know what heaveh is going to be like, Senator. 

Senator Harr. I can’t hear you. . 

Governor Wattac#. I say that I don’t think that you or I, either 
one, know exactly what heaven is going to be like. But I do have 
faith that there is an eternal destiny for all of us. 

But of course God made me white and you white and He made other 
poorle black. That is His handiwork. In effect, He segregated us. 

’m not a theologian now. I do say that sin emanates from the heart. 
If I do something because I despise someone, then that is one thing. 
If I do something because I think that is what is in his and my best 
interests, that is another thing. 

I believe that Negroes and whites segregated in Alabama is in the 
best interests of both groups. I believe that. Therefore there is 


nothing wrong with it. 
If I believe that the Negro should be gated because I hated 
him, I think that would be sinful because i think anyone who hates 


any human being because of color he ought to be pitied. 
21-544—63—pt. 1-83 
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Senator Hart. As you say, God loves him. 

Governor Watiace, Yes, He does. 

Senator Hart. Then it would be presumed, though again we have to 
acknowledge we are not theologians—— 

Governor Watuace. Yes. . 

Senator Harr, That in heaven we shall be one family under a lov- 
ing Father, permitted to go where we want, and if we consume food 
in celestial circles, eating together. Isn’t that a logical concept of a 
loving Father? j 

Governor Wattace, Well, Senator, let me say this: We could pro- 
long an argument about segregation according to the Bible, and we can 
show many instances, I suppose some people can, of segregation being 
practiced in Biblical times. But there wasn’t any integration or seg- 
regation of schools or restaurants as we know of them from the days 
of Christ. I don’t think that there are any teachings and social in- 
tegration. In fact there is no mention about schools that I know of 
in the Bible. Therefore, I think they would be segregated because 
we feel it is in the best interests, that there is nothing irreligious 
about it. 

I think sin emanates from the heart. 

Senator Harr. I acknowledge that I make comment in an area 
where a person must be very tentative and very reserved and re- 
strained in comment. But I could not resist a response to the last 
note that you made in your comment to Senator Thurmond. 

You insisted, as I’m sure you believe deeply yourself, that you 
wanted to do justice to the Negro, politically and otherwise. at 
is the Negro Speman in State government in Alabama? 

Governor Watuace. Negro participation in State government is 
pretty active. He votes. 

Senator Harr, I had in mind what offices does he hold by appoint- 
ment at your hand? 

Governor Watace. J’ll say this, Senator, that in Alabama’s history 
more Negroes have held office in Alabama during its history than have 
held office in Michigan. 

Senator Harr. The clock of history is 1963. What does he hold by 
appointment at your hands today? 

overnor WaLuace. Depending on swings back and forth as to hold- 
ing office. Negroes run for office and can run for office. But I still feel 
that people should be elected on the basis of what the electorate wants. 
I don’t think we want to force peop!e into public office. 

But Negroes participate, Senator, in every election that we have. 
And we have numbers of Negroes on school boards, Negroes on execu- 
tive committees. I don’t know of any mayor or members of our legis- 
lature who are Ne 

arene Hart. Do you know any Negro that you have appointed to 
office 

Governor Watsace. Yes, I do. 

Senator Hart. Who is he? 

Governor Wattace. I appemnied about a hundred Negroes to office. 

Senator Harr. What office? 

Governor Wattace. Notary public. I haven’t appointed any Neg- 
roes to office, no, sir. 

Senator Harr. You have not? 

Governor Watxace. No, sir; I have not. 
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Senator Harr. I thought you said you did. 

Governor Watace. I did. I mean—well, the notaries public I take 
that back. I did appoint some. I appointed a hundred. I appointed 
notaries public. ey are offices and you have to have trust and con- 
fidence in the persons you appoint. ; 

Senator Harv. Is it your opinion that you are cooperating in offer- 
ing political opportunity to Negroes in Alabama by assuring them if 
they send a dollar they can become a notary public 

Governor Wattace. Of course you asked me had I appointed any- 
body, any Negro to office. That is an office. I didn’t mean to be face- 
tious about it. That is an office in Alabama. I have appointed people 
to that office. ; 

Senator Harr. What is the function of a notary public? . 

Governor Watsace. A notary public, as you know, is a man who 
takes oaths, affirmations, and of course notaries public are very im- 
portant in our State because it is hard to carry on any business or com- 
merce without notaries. 

Senator Harr. Any Negroes in the court system of Alabama? 

Governor Watruace. Our court system is elected by the people. 
They can run. 

Senator Hart. Are there any in oftice? 

Governor Wattace. No, but they can run for office. 

Senator Harr. What about some offices they don’t run fort Are 
there any Negroes in the State police system of Alabama? 

Governor Watxace. Not inthe State policesystem. No,sir. Not in 
the State police system. 

Senator Harr. What about the prison system of Alabama? They 
don’t run for office there either. 

Governor Wattacr. We have many Negroesthere. Are you talking 
about Negroes in prison? I wasn’t trying to be funny, I thought you 
were making a facetious remark, that you have them in prison. 

Senator Harr. No; I was very serious. 

Governor Watacr. We have a number— 

Senator Harr. I’m trying to find out to what extent you in Alabama 
have done anything about this, 

Governor Watuace. There is no use for you and I to sit here and 
prolong this matter because Negroes—there are not any Negroes hold- 
ing. o co in the legislature nor in the State police force nor any 
judicial system of Alabama. But there is nothing to prevent them 
from running for Governor, nothing to prevent them from running 
for the legislature, nor running for tho Judicial system of Alabama. 
I don't think we ought to advocate forcing people into office because 
of color. 

Senator Harr. Governor, this matter of running for office, then, 
involves votes. 

Governor Watrace. Yes. 

Senator Harr. Who appoints the voting registrars in Alabama? 

Governor Watrace. The agricultural commissioner and the Gov- 
ernor appoint one, and the State auditor appoints one. 

Senator Harr. Included in your answer that x never appointed 
a Negro to office is you have never appointed a Negro to be a voting 
registrar 

fovernor Watnace. No; I have not. No, sir. I have never ap- 
pointed one. 
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Just s moment; I haven’t appointed any registrars. They don’t 
come up until October. 

Senator Harr. What is your thought with respect to introducing 
a Negro to the voting area by way of appointment of a registrar? 

Governor Wattace. I don't think that has anything to do with it. 
I'll say this to you, Senator, that I don’t intend to appoint any Negro 
as voting registrar at this time. But I don’t say that I will not. 

You see, I appoint registrars, as you know, we folks in politics 
usually a pout people who support us. It just so happens that the 
Ne ceed *t support me in this last election. 

owever, let me say this, and-—— 

Senator Harr. I figure it was a very discerning vote from what 
Thave heard here. 

Governor WaLLAcE. In 1958 the Negroes supported me for Gov- 
ernor. I received their total bloc vote in 1958. But I did not re- 
ceive it in 1962, 

But even at that, I have submitted a budget to the State legislature 
to give the biggest increase to Negro education in any comparable 

riod in Alabama’s history, a 22-percent increase across-the-board, 
$500 average teacher salary increase for every Negro schoolteacher in 
Alabama. 

Senator Hart. Governor, I hope you review the bidding between 
now and October and see if some of these Negroes whom you describe 
as friends of yours might not be qualified for appointment as a voting 
registrar, because I am disturbed at the percentage of registration, 
white and Negro, in so many Alabama counties. You are more 
familiar with them, I am sure, than I. 

Governor Wat.ace. Yes, sir. 

Senator Harr. To tell the Negro he has these opportunities and 
then to look and see what in fact the voting registration list disclosed, 
is sort of whistling in the wind. 

How many counties are there in Alabama? 

Governor Watuace. Sixty-seven. 

Senator Harr. In about a third of them there is less than 15 per- 
cent of the Negroes registered ? 

Governor Wattace. Yes, sir; Senator. There are, as I told this 
committee yesterday, I was in a store the other day and there were 
three ladies, white ladies, who said that I am glad you were elected. TI 
would have voted for you had I—if we were qualified to vote. So, we 
have a lot of white people who are not qualified. They don’t present 
themselves for registration. A lot of Negroes don’t do the same thing. 
A lot of Negroes can’t qualify under the simple test that we give in 
the State. 

But, Senator, let me say this: that every Negro that has been 
turned down in Montgomery County, because of being unable to pass 
the simple test given to them that is forced by the voting rules of 
the Federal courts, whereas every single one of the whites who were 
turned down are still turned down. No one forced them on the rolls, 
but they did force the Negroes on the rolls. 

Senator Hart. I sense the stepped-up activity by the Department 
of Justice in terms of voting suits in Alabama will cause some 
complaining. 


” that 
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Governor Watzacr. That is right, and most everyone they have 
forced upon the registration rolls could not qualify under the laws of 
the State in an objective application of the test to the Negro. 

In fact, one person was forced upon the polls, the rolls, who in 
answer to the question, “Would you bear arms in defense of this coun- 
try?” and he said “No.” He just didn’t understand the question. 
I don’t think the matter-— 

Senator Hart. I have seen some incredible answers that have been 
accepted by voting registrars, too. 

Governor Watuace. Senator, we don’t have a utopia—— 

Senator Harr. This is an area as I say we could discuss at length. 
I am sure I can’t persuade you to my point of view. I rather assume 
I have a rather fixed attitude on this, too. But I was disturbed addi- 
tionally by your insistence that if this bill became law, we would need, 
you put it at one point, an Army to enforce it, or something like 
that 

Governor Wattace. Yes, sir. 

Senator Harr. What would your attitude as the chief executive of 
Alabama be with respect to the compliance by the people of Alabama 
with this law ? 

Governor Watzace. With this law? 

Senator Harr. Would you hel p or harm the effort to enforce it? 

Governor Watiace. I wouldn’t make any effort to help enforce it; 
no, sir. In fact, I think this is the type of legislation that creates 
situations in this country—well, you can have other demonstrators, too, 

ou know. But I wouldn’t make any effort to help enforce this act. 
n fact, it wouldn’t be my—— 

Senator Hart. Would you encourage compliance with the law? 

Governor Watiace. I wouldn’t urge compliance with it. 

Senator Harr. You would not? 

Governor Wattace. I would Ne go ahead and be Governor of 
Alabama and let the Federal folks force the compliance of this. I 
wouldn’t encourage compliance with it; no, sir. I want to be frank 
with zo and tell you the truth. But, of course, that doesn’t indicate 

am advocating disobedience of the law. it is just that it is not 
my responsibility to make speeches and urge compliance with Federal 
statutes. 

If a2 man doesn’t comply with one, that tho district attorney and the 
Justice Department’s matter of seeing it is enforced. 

Senator Harr. I have never read the oath of office given the Gover- 
nor of Alabama. Does it not have something to do with maintaining 
law and order? 

Governor Watiace. Yes, sir; uphold the laws of the State of Ala- 
bama and the Constitution of the United States. But it doesn’t say 
that the Governor of Alabama has to go out and ask for strict com- 

liance with any statute, if a man violates the statute it says that he 
imself must obey the law. I would not advocate disobedience of any 
aw, 

Senator Harr. Governor, I would like to make a comment that does 
not require an answer, It is raised by your suggestion that in Michi- 

an if we look around we will see acts of discrimination there, too. 
his is quite true. I think I have tried since I have been in Congress 
to understand the irritation and annoyance that a southern Member 
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must feel when a northern Member gets up and talks about voting dis- 
crimination, schools where children who play together are not per- 
mitted to go together, and the denial to the Negro of public facilities 
paid for by all. I do my very best to understand the resentment that 
must occur to a southern Member of Congress because he knows that 
in those areas from which we are sent there is discrimination, too. 

I would like to make the point that I have made this point at home. 
T have said that ours is a sophisticated form of discrimination. Yours 
is a hard-nosed form, But I am not at all sure which form is the more 
offensive to the Negro. He doesn’t expect to be invited to the party 
in the South; he is invited in the North, and then many times made to 
feel miserable. ; 

But, we are wrong both ways. We are wrong both ways. And the 
emphasis in the North is on housing and job discrimination. In the 
South it is in an area which I think is more basic, it is this business 
of just being permitted to vote, this business of being permitted to get 
a cup of coffee. . 

For the life of me, I don’t see what 2 Negro parent can do if he 
was a member of the Armed Forces, had grown up in the North, was 
assigned to duty in the South, and had to take his family there; I just 
don’t know how a parent explains this problem to a child. 

No longer can you feel free to go here, there, and elsewhere for ac- 
commodation, for creature comfort, for any variety of things that are 
much more basic than the irritations I find in the North. 

But, I agree with you that this is a problem the country over. In 
the North, it is a sort of person-to-person discrimination ; it isn’t public 
policy. And ina way the northerner can do more about curs it, I 
suppose, than the southerner, because the northerner can cure it by his 
own personal conduct. He isn’t inhibited by any public prohibition 
against association. ; 

So, our exchange has been, I am sure not disagreeable, but we have 
not been in agreement on anything until this point. I just want to con- 
clude on that. ; 

Governor Watrace. Senator, thank you. I wouldn’t think you want 
me to endorse you. Anyway, let me say that I agree with you this 
much——Mr, Chairman, if you don’t mind m saying this to the gentle- 
man—you said that we have hard-nosed public policy, but at least we 
are open and above board about it. A Negro knows where he can go 
and a white knows where he can go. But he doesn’t know where he 
can go in Michigan, because he may be embarrassed. We are not 
pe ai about it. 

e have said to the world we believe and practice segregation, and 
in many parts of the country, including your State, you say “We are 
for integration,” and then you practice segregation. I think that if 
there is anything devious about any of it, it is more devious in your 
State, if it is like you say it is, than it is in Alabama. We are open 
and above boare about it. 

Senator Harr. It isn’t devious in terms of public policy. The public 
accommodations law of Michigan is more insistent upon the equalit 
of treatment than the law that we are considering here. Individuals 
in the North many times preach a much better game than they play. 

Governor War.ace. Yes, sir. 
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Senator Hart. This is the sort of thing that must infuriate the 
southerner-—the white southerner. 

Thank you. 

The Cuarruan. The Senator from Vermont. 

Senator Hart. Mr. Chairman, may I be excused? At 10:30 the 
Ccmmittee on the Judiciary opens consideration on other aspects of 
this subject. 

The Cramsan. You may be excused. 

Senator Proury. Governor, had I been born in a section of the 
country where segregation of the races has been a custom for a great 
many glee it is entirely possible that I would have views different 
from those which I possess. 

On the other hand, had I been born a Negro, I am sure I would 
feel highly incensed over the fact that I had been denied rights which 
are available to American citizens generally. 

Let me say initially, while I think you were entirely wrong in your 
efforts to prevent the entrance of two students to the University of 
Alabama, i do highly commend you for making very certain that there 
was no rioting or bloodshed of any nature In connection with that 
entrance. I think you deserve a high degree of credit for that. 

Governor Wattace. Thank you, Senator. 

Senator Proury. I might say, also, that I share your concern about 
some of the foreign policies of this administration, particularly as they 
relate to Cuba. But I don’t think that is germane in this particular 
discussion. 

During the testimony of various witnesses, maintaining your point 
of view, it has been suggested that some of the leaders of the Negro 
groups had a Communist relationship at one time or another. 

I hope, Mr. Chairman, that some of these people will be invited to 
testify before the committee, and I Nops also, that they will be Pye 
mitted to testify under oath in order that we may bring all the facts 
out. 

Such a procedure is important, because the reputations of some mem- 
bers of the Negro community may have been damaged as a result of 
certain testimony which has bean iven. I think they should have an 
opportunity to reply, and I would hope that they would prefer to 
reply under oath. 

ne CHarrMAN. The chairman stated yesterday that many of these 
matters which were brought up yesterday and on Thursday and Fri- 
day would be turned over to the FBI. One or two of them will be 
turned over to Senator Eastland’s committee, which has a staff. They 
may have investigated some of these people already. 

The Governor quoted from the Senate Internal Security Committee 
reports in some cases. 

‘he committee is going to proceed with all legitimate witnesses in 
this particular matter pertaining to the legislation. We hope to do 
that and do that in all seriousness and relevance. 

Who we are going to have appear on these other matters, of course, 
will be a matter for the committee to decide. 

f course, the chairman will entertain suggestions from “any 
members. 

Senator Proury. Would the chairman indicate now how long he 
thinks the hearings will last? It seems we are getting to the point 
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now where much of the testimony will be repetitious, If that is true 

I am not sure that further hearings will serve any useful purpose. 

i not asking the chairman to state a fixed date or anything of that 
ind. 

The Cuasraran. We are hopeful that we can be through with the 
so-called regularly scheduled witnesses by the end of this month, 
which would be approximately another 2 weeks; this includes those 
who have asked to eve and those who are logical witnesses on the 
legislation. After that the committee will have to determine whether 
it wants to proceed further. 

I think the committee will have to determine what is relevant to this 
hearing, and what is not. As you say, sometimes we get repetitious. 
Of course, I have handled many HESE ngs, and this happens all the 
time. I understand that. But many people want to be heard, and they 
have a perfect right to be heard. Weare glad to have them. We vill 
work that out. 

Senator Proury. Governor, I think that the passage of this or any 
comparable legislation is not going to solve the problem in the imme- 
diate future at least. I think changes will be made through education, 
and the greater exercise of voting rights. 

And frankly, I am more concerned about what is A i to happen 
after the passage of civil rights legislation than I am during the 
consideration of the legislation, because I think a great many Negroes 
have been led to believe that a tremendous number of job Spper emmys. 
are going to be available to them immediately. I think if we are 
realistic and honest we know that this may not be the case. 

Governor, I would like to ask you this question: Do you think a 
racial problem exists in this country today? 

Governor Watiace. Yes, sir, a racial problem exists in this country 
today, and it is the result of playing politics with the matter. 

It exists in the large cities of the East and Midwest; but we do not 
have the racial problem, contrary to the headlines in the papers, in 
TAN and in our part of the country, that you have in Washing- 
ton, D.C. 

And the majority of the Negroes in Alabama are not incensed about 
ROR TEEALON, t is a way of life for both groups. 

he racial problem is in Chicago, Los a ee Philadelphia, right 
here in Washington, D.C. You know that. You can’t get in a taxicab 
without talking about it. 

It does exist. . 

Senator Prouty. It exists, and has been tossed about in politics. 

For example Walter Lippmann and Joeph Alsop, both close to the 
administration, repeatedly state that if civil rights legislation is de- 
feated the Republican party will be to blame, 

They fail to point out that there are 67 Democrats and 33 Republi- 
cans in the Senate of the United States and 258 Democrats and 177 
Republicans in the House of Representatives. They are rendering 
the administration no service, they are rendering the country no serv- 
ice, when they take an attitude which is not objective. 

t don’t want to get into the political angle any more, but I agree it 
does exist. ; 

But you admit that there is a problem, regardless of who created 
it, what started it. 
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What is your answer to the problem? How can we solve it? 

Governor Wauuace. If you just leave as much politics as you can 
out of it, that will go the longest way toward solving it. 

We were slowly evolving in our country and moving forward; 
ea tranquil, peaceful. And, of course, the 1956 decision came 
about. 

And so much Be EeCMIE in the big cities of the East and Midwest 
about the land of milk and honey. Everybody was going North be- 
cause you held out to them that this is the land of milk and honey. 
Then when they got here they found out that was not true. They 
are stacked on top of one another, ghettoes all over the big cities, and 
it has created social and economic:problems. 

Had these people stayed in their natural state, a State where they 
were born and raised, this matter would have been closed. 

Senator Prouty. What can we do about it now, assuming the con- 
ditions exist as you suggest? ! 

Governor Wattace. Put the emphasis on education. Of course this 
Congress, if it wants to pass educational bills, they always want to 
talk about sen repaticn and integration. What we want to do is work 
to provide more funds for education within the States. 

nd if the central government would just give some tax relief to 
people so that the States themselves might have some of this money 
that I consider wasted all over the world: to use back in their respec- 
tive States for additional educational opportunities and facilities for 
the Negro youth. 

That is the solution to the problem : education. 

Senator Proury. Governor, do you believe that the educational 
standards in Negro schools in the South—I am not talking in terms 
of Alabama particularly now—are equal to those afforded to the white 
students? 

I am thinking in terms of the faculty. 

Senator Wattaog. Senaton, in fact, the solution is to let the States 
handlethe problem. That is the solution. 

In the school system of Alabama we have equal facilities. We have 
some physical plants for Negroes that are not as good as the physical 
plants for whites in this particular city. 

They may go to a city like; Tuscaloosa, Ala., and we find that the 
facilities are just as good or better. You will find in many places in 
Alabama that you have newer, finer physical plants for Negroes than 
you do for whites. 

But overall we have a system of equal education in Alabama. 

Senator Prouty. I am not concerned about the buildings. I think 
too many ediicators place too ie an emphasis on the quality of the 
buildings. I am concerned with the teaching. 

Governor Wattacr. Let. me say this about our teachers: a 

The average degree of the average Negro teacher—there are more 
degrees among Negro teachers in Alabama than there are among 
whites. 

The average salary of a Negro teacher-in Alabama, the average 
salary of a Negro teacher is higher than the salary of the average 
white teacher; which, of course, points out that they have more do- 
grees, because the salary is based on degrees. 

So if you have more degrees among Negro teachers, teaching the 
Negro schools, if a Negro has had an equal opportunity and has gone 
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to a college and has a degree, then under that set of facts they have 
be as good, or better teaching. They don’t have any better, but they 
ave just as good. 

The teacher of Negroes, if you go by degrees—and that is all I 
can go by—I am not an educator; if the Negro has a doctor’s d 
or Ph.D. degree, or a master’s degree, I assume that that Negro teacher 
is qualified to teach. 

he Cnamraan. What is the average in Alabama? 

ay ee Wattace. The average what, Senator? The average 
salary , 
The Cuarrsan. Teacher salary. 

Governor Watuace..The average salary in Alabama—you asked 
me a question—$3,600 or $3,700 is the average salary, because I think 
you start from $3,200 and go up to $4,000. That is for the State: 

The Cnatraan. We can get those figures, 

Governor Watuace. In other words it is around $4,000 now. It is 
going to be about $4,600. That doesn’t take into consideration that 
which is applied to that by local school boards. That is the State’s 
participation. 

The Crarruan. Wocan get those figures. 

Senator Prouty. Governor, many of the Negroes in Washington 
who have come here from the South are functional) illiterates. They 
aro not qualified for any skilled employment. Does that sug. that 
they have not had the educational facilities in the South that they 
should have had? 

Governor Wattace. It doesn’t suggest that they haven't, because 
if you will just come and make an objective study you will see that 
hero is the school, and it is staffed with teachers, And it is a good 
physical plant. But people just won't go to school; and when they go 
to school you can’t keep them in school. 

What can you do about it? You can’t put every oody in jail. 

We have hundreds and thousands of Negro youth who just won’t go 
to school. And when you put them in the school they will drop out. 
You pass a lot of them because they don’t care about schools, 

You know that’s true right here in the District of Columbia, The 
school is there and the opportunity is there. But they don’t take ad- 
vantage of it. And then they get up 10 or 15 years later and ey say 
“YT ‘want that man’s job who applied himself and’ acqui an 
ovo cant f 1 body in th 

e can’t force people, we can’t put everybody in the penitentiary 
because they won’t go to school. Thoy had the apportunlty: but they 
haven’t taken advantage of it. ; 

Senator Proury. Do you have a law requiring children to go to 
school up to a certain age? 

Governor Wautacr. Yes, sir, just like the law we have against 
adultery, and I am telling you you just can’t enforce it. 

Senator Proury. I won’t argue with you on that question. 

What about the teachers in your schools, do they obtain their educa- 
tion in Negro colleges for the most part? 

Governor Watpace. Most of them obtain it in Alabama. Many of 
our teachers obtain education without the State. Of course, most of 
them within. Of course, in the State they do go to Negro colleges. 
help Sty provides a lot of teachers. That is one of the finest schools 
in America. 
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Senator Proury. We had some discussion of voting rights in your 
State see 

Governor Wattace. Yes, sir. 

Senator Prouty. I remember reading in the papers, not recently but 
some time ago, that members of the faculty at Tuskegee were not 
allowed to vote, because allegedly they could not pass the literacy test 
or whatever the requirements were. Is that truef 

Governor Wattace. Of course, I am not aware of the facts that you 
are talking about, but I know they have more Negro voters in 
Tuskegee than they have white at this time. That is a matter of 
record, and that is fact. 

Senator Proury. Do you assunte that every member of the faculty 
at Tuskegee, or the overwhelming majority ig a voter in your State? 

Governor Watuace. Of course, I— inow if every member of 
the faculty—— 

Senator Proury. I said do you assume that that is the case? 

Governor Wattacr. I would assume 50, yes, sir. I just don’t know. 
All I know is that there are more Negro voters in Tuskegee than 
white. That speaks for itself. ; 

Senator Prouty. Governor;quite a bit has heen said about the effect 
of this bill upon the ecprémy, upon business geriera!ly. I have a copy 
of the Wall Street-Journal o gouneey: which hag this heading: 
‘“Desepregated Geftcerns in the h Say Patronag&Holds Up in 
Long Run. Sopfe Hotels, Restaurants Do Better; Atlanta) Dallas Cite 

i New R an Not Used, 
e Brownie Drivg Co. in 
is bysiness fell A bit for 


They quot4 William 
reported ithat thoug 


Huntsville/Ala., wh 


several wobke after hunch Ts We esegrepated, he picked up 
all the quétomers that he lost AES i Ba dozen people 
who regafd it as a personal affyoht when I starféd serving Negros, but 
have comé back as ing} app ‘ ‘ 

I, of cqurse, have no know ipg-3 is article represents 
the factsjor not, b : al is not poted 
for its radicalism. 5 ® newspaper, gen- 
erally, and I think its : Riseri sus o obtain thg facts. 

Governoy WaLvade. i ing abouf is in- 


y 5 
are talking abg ein Huftsville. 


finitesimal there in the area that 
In fact, it is AJmost nonexiste 

Senator Prauty. This i o Huntsyflle. This 
one operator of tie store—— 

Governor Warnacr. Even if that be true, why forcp’private busi- 
ness to integrate. Why not let them voluntarily dg“vhat they want 
to, those stores that Yey_are talking sbout, vo ftarily integrate? 
That isa matter for them totecide. 

This bill says the Government is going to force you to integrate. I 
think there is a great difference.in the statement that it helps your 
business. Maybe it does. A man owns a business, if it doesn’t help 
in that manner he ought not to be forced into integrating a business 
if he doesn’t want to. ae Ans . 

The issue is liberty, freedom and individual rights and property 
rights, not whether or not it is going to make the man have more 
business or not. . 

Senator Proury. Do you have statutes on the books - requiring 
segregation of public accommodations? oN : 
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Governor Watnace. In Alabama? 

Senator Proury. Yes. 

Governor Watiace. Yes, I am sure we did have statutes of that 
sort. I don’t know whether this was stricken down. I am not sure 
about that, Senator. We did have; yes, sir. 

Senator Provry. If such statutes or ordinances exist, do they exist 
at the community level or is it a result of custom and usage which 
requires segregation of public accommodations? Wouldn’t this violate 
the property owner's freedom to choose the patron ? 

overnor Wat.ace. Custom and usage, of course, is what brings 
about segregation in Alabama. That question was asked me yester- 
day. Let me say this: That is, there are ordinances or statutes of a 
State, they are passed by the State. That is what we are saying, let 
the States handle this matter, because when the Federal Government 
gets a hold of it—there you can see your State senator, you can see 
your councilman, you can see your mayor. If you don’t like the 
ordinances they pass, the le islation they pass, you have access to 
local government officials. But you turn this action over to bureau- 
crats here in Washington, a thousand miles from anybody, and the 
businessman just tears his hair. There is no way to get tothem. If 
he gives his opposition to it, they don’t pay any attention to it. 
1 government is what we are talking about. That is local gov- 
ernment. “And I believe in local government. 

Senator Proury. What about the stockholders in chainstores, for 
example, the majority of whom may live in States—— 

Governor Watiace. They don’t have a bill in chainstores in any 
State. They don’t have to put onein Alabama. 

Senator Proury. Assuming they do have a store in Alabama or 
any other State where segregation has existed, the stockholders, the 
owners of that particular store, may favor integration, and yet you 
are denying that right, are you not? 

Governor Watace. No, sir; they can integrate. Let them go ahead 
and integrate. One or two have talked about integrating in Birming- 
ham, Ala. They have had Negro boycotts, now they have white boy- 
cotts. The chains can do what they want to do in Alabama. 

Senator Proury. Iam not a lawyer, Governor, but I have a business 
background. It seems to me that if I advertise to solicit business 
on A public, that it is my responsibility to serve all people on an 
equal basis. 

If I have a lunch counter in a store which I own, a Negro will come 
in and buy a suit of clothes, a pair of shoes, neckties, shirts and what- 
not, and he is unable to sit down at the lunch counter in my store; 
¥ have accepted his money; I have advertised; I have tried to en- 
courage him to come there, it seems to me that he is being denied 
certain rights. 

Governor Wattace. Senator, there is where we differ, of course. 
I feel that a man who owns private property has the right to sell to 
whom he pleases and when he pleases. 

Senator Proury. I am selling to the Negro in that example. 

Governor Watuace. I think if he wants to have a segregated lunch 
counter, that is the matter of the ownership of the property and it 
is not a matter of the Government to force him to do otherwise. But, 

ople don’t have to trade there if they don’t want to, if they don’t 
ike the policy of the store. 


CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 517 


You can’t force people to trade there. There may come a time when 
the Government will try to force people to trade at certain places 
because the ownership is made up maybe of Negroes. 

Senator Proury. Does the State commit an unconstitutional act if 
it forbids Negroes to eat in restaurants patronized by whites? 

Governor Watiace. Does it commit an unconstitutional act, against 
the constitution of Alabama 

Senator Proury. No, the U.S. Constitution. 

Governor Watuace. I don’t think—I think that an owner of a 
restaurant, private property, has the right to let who he wants to 
eat there. I don’t think you violate any constitutional concept by pro- 
hibiting people from eating there that you don’t want to eat there, or 
letting everybody eat there. No, sir; I don’t think you are violating 
any constitution. 

Soriator Proury. What if the State assists him to discriminate? 

Governor Wattace. Because it is the public policy of the State, and 
public oncy is usually enacted into legislation, or carried on by cus- 
tom and usage. That.isa policy of the people of Alabama. 

Senator Prouty. In answer to the same question, Governor Barnett 
answered yes, so apparently there is a difference of opinion between 
the two of you on that particular issue. 

Governor Wan.ace. Let me see now. You say he answered yes 
to what? 

Senator Proury. I asked him this question: Does the State com- 
mit an unconstitutional act if it forbids Negroes to eat in restau- 
rants patronized by whites? Governor Barnett said: 

Yes, the State as such was unconstitutional according to recent Supreme 
Court decisions. 

Governor Watracr. I think it is sort of confusion on what the ques- 
tion is. Do you think you commit an unconstitutional act when you 
allow people to eat together? 

Senator Prowry. Iamasking you. Iam nota lawyer. 

Governor Watzace. I don’t think it is unconstitutional to allow 
people to eat. together; no, sir, if it is voluntary. 

Senator Proury. There is a disagreement between you and Gov- 
ernor Barnett on that particular question ? 

Governor Wattacs. I think I am confused as to what has been 
asked and answered. There is not much difference between Governor 
Barnett and me on many questions. I am just confused as to what. 
you asked him. 

Senator Proutry. Governor, I think you are a very good lawyer. 

Governor Wat.acr. You have me confused though, Senator. 

Senator Proury. I want to congratulate myself if I can confuse you. 

Thank you, Mr. Chairman. I have no further questions. 

The CuHatrMan. Governor, I don’t think you want the record to 
say that it is constitutional to forbid people to eat together. I think 
what they are talking about is this question of public places. I think 
you want tocorrectthat. Noone is suggesting—— 

Governor WatAcr. Let me correct this—— 

The Cuatruan. We have some differences of opinion with differ- 
ent people as to what is a public place, but we are talking about this 
general type of activity. 
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Governor Watuace. I don’t think it is unconstitutional to have an 
act prohibiting that. Of course, maybe it nels though. So that 
makes it. unconstitutional. But I still say it is the right of the owner 
of the business to let eat whom he pleases. 

The Ciuatrswan. That clears it up. 

Senator Proury. Mr. Chairman, I have one more question. 

The Ciatmsan. All right. 

Senator Proury. In yesterday's issue of the Weenneton Post, 
there is a poll conducted by Lewis Harris. There have been times 
when I disagreed with Mr. Harris for political reasons, perhaps, 
because he is very closely associated and has done a great deal of work 
for thisadministration. TI assume he is honest-—— 

Governor Wattace. Ho works for this administration ? 

Senator Proury. Ho has in the past. He does give these figures 
which aro quite interesting, if correct. 

Tho Cirainstan. He works for anybody who hires him. 

Governor Watiacr. Yes; I think that is what the-—- 

Senator Proury, Ho says with respect to job opportunities, 86 per- 
cent of the American people favor it; 14 percent disapprove or have 
no opinion. 

When you get down to the question of public accommodations, 74 
percent approve; 26 percent disapprove, or havo no opinion. 

Mixed lunch counters, 68 percent approve; 32 percent disapprove. 

Mixed housing, 52 percent approve, 48 percent disapprove or have 
no opinion. This is at the national level. What interests mo most. is 
the southern attitudes in these various categories. 

According to Mr. Harris, 88 percent of the people living in the 
South approve of greater voting opportunities for the Negro; 79 per- 
cont approve of greater opportunities in the way of jobs; 54 percent 
beliove that public accommodations should be available to Negroes; 
43 percent approve that Negroes should be allowed at mixed lunch 
counters; 57 percent disagree. Mixing housing, 71 percent disagree; 
29 percent agree. Those are figures given for the South, which I think 
are rather interesting. 

T wonder if you have any comment to make on them? 

Governor Wattacr. I remember the polls with Harry Truman for 
President in 1948, too. I think that is one of those type polls. I think 
they pull it out of theair. T have never heard of anybody taking those 
polls, That poll is not concerned as far as our part of the country is 
concerned, And, I think it is suspect in view of tho fact it is the Wash- 
ington Post poll, too, as far as I am concerned. 

In fact, I don’t much believe anything they write. 

Senator Proury. I disagree with them both much of the time. 

Governor Warrace. Iam giad you and I are together. I hope that 
doesn’t hurt you in your State. 

Senator Proury. Thank you, Mr. Chairman. 

The Crasrsran. I think we ought to make the record clear. Mr. 
Harris is a reputable pollster. 

Governor *:’atuace. Yes, sir. 

. Tho Crramsran. He can bo employed by anyono without regard to 
race, color, or creed to take a poll if tho staff is available for the poll. 
I don’t think he or Mr. Gallup or the others—Rover—suggest. that 
they are always accurate. They like to hope that they come close to 
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it and their lnw of averages is good. We in politics feel, and I know 
you feel the same, Governor, if the poll is in our favor, he is a good 
pollster; and if it is against us, why maybe he didn’t poll it right. 

But, they try to be objective, I hope, when thoy offer services to the 

ublic. 
P Governor Watiacr. I would say he is the best money can buy. 

The Cirainsran. I don’t suggest that. I don’t know. I have never 
retained him. Polls are interesting things. They make interesting 
reading, but they aro not necessarily always accurate, anymore than 

ratings an -- = - +~. 

Governor Watuace. Yes,sir. 

The CuatrmMan. If no one on the committee has any further ques- 
tions, woe will excuse the Governor. We thank you for coming. We 
appreciate your staying over today for further questions. 

overnor Watiace. Gentlemen, Mr. Chairman, thank you for your 
patience, 

Tho Crrarraan. Theo next witness is the Honorable Bruce Bennett, 
attorney goneral of the Stato of Arkansas, 

Before you start, Mr. Bennett, I want the record to show that al- 
though I couldn’t pick them out as they came in an out, the record 
should show that many members of the Alabama congressional dele- 
gation have been here, and are very interested in this problem and 
this testimony. 

Altright, Mr. Bennett, wo will be glad to hear from you. 


STATEMENT OF BRUCE BENNETT, ATTORNEY GENERAL, STATE 
OF ARKANSAS 


Mr. Bennetrr. Mr. Chairman and gentlemen of the committee, it 
is a distinct pleasure for me to appear here this morning at the invita- 
tion of this committee. The people of Arkansas and the Nation are 
deeply interested in the provisions of Senate bill 1732. 

T am sure you will recall the so-called “Little Rock Incident” which 
precipitated national headlines in 1957 and 1958. During those try- 
ing days for my State we were ridiculed and a bad image was created 
in the Nation’s press. Since that time we have observed other inci- 
dents of racial unrest, without the borders of Arkansas, with more 
than passing interest. In the fall of 1958, 138 senators and representa- 
tives of our General Assembly of Arkansas, comprising the Special 
Education Committee of the Arkansas Legislative Council, conducted 
a 8-day hearing with the view of determining whether there was an 
subversion in back of tho racial unrest in Arkansas in 1957 and 1938. 
Tho interrogation of witnesses was reduced to writing and is a porma- 
nent record in the secretary of state’s office, 

In brief, that committee found and so held and I quote: 

The committee is convinced that the racial unrest in Arkansas was deliberately 
planned by the Communist Party as a part of the directive handed down by 
Moscow tn 1928. The Communist apparatus has used many organizations in our 
State. Some of them have been found subsersive by appropriate governmental 
instrumentalittes: others Include In thefr officers and directors those Individuals 
who have been cited as alding and supporting Communist or Communist-front 
organizations. We find it noteworthy that these organizations, fnfiltrated with 
Communists and pro-Communists, have actively supported racial unrest In 
Arkansas. They tried, and wero successful, in making Fittlo Rock a worldwide 
incldent. From the evidence introduced at the hearings it is quite apparent, 
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whan once perceiving the goals aud operntiona of the Communist Party, that the 
Litto Rock incident was certaluly another Unk [n its chain of created Incidents 
designed for its bencfit alone, which was mapped out 4 decadce ago. 

The comiilltes further finds—based on credible evidence from the Mlea of the 
House Un-American Actlvitiea Comltice, the U.S. Attorney General's subversive 
ist, the Senate Internal Security Subcommittee and othera--that many of the top 
officers of the national NAACT have been cHed numerous Uines for alding and 
abetting Communist or Comiuunist-front organizations, ‘These top officials have 
sent Individuals of very queationable loyalty to our Government to Arkansas as 
thelr paid employeos. In turn they inet with local officials of the NAACP and 
planned the eventa which culminated In the so-called Little Rock incident. We 
belleve that the NAACP Js and has been aympathetic toward Communist causea, 
and that tho goal of the Communist ia not to help tho Negro as such, but merety 
to use him. In that desire to use the Negio, we find that the Communists have 
alweys tried to infltrate organizations attractive to the Negro race. 

Tn the light of those hearings it is well to ask who, where, when, 
how, and what brought about the present rash of demonstrations, 
sit-ins, riots, and other mob demonstrations which undoubtedly pre- 
cipitated the introduction of tho bill under consideration. In other 
words, I think it proper to establish the casual relationship between 
the proposed legisintion and the racial unrest now prevailing through- 
out the United States. 

Tho Citainman. Mr. Bennett, for the record: Is that a State com- 
mittes? 

Mr, Bennerr. Yes, 1958, 

'Pho Ciaran. Was that a legislative committest 

Mr. Bennerr. Yes; 13 house and senate members. 

Tho Crairsan. OF the State legislature? 

Mr. Bennerr. Yee, 8 days of hearings. <All of the witnesses were 
accepted and put undor oath, and it is a record of the secretary——— 

Tho CnatrMan. You wil) furnish for the committee, if you can, the 
final report and we will keep it in the file, 

Mr. Bewnerr. I have it hore, yes. 

Tho Honorable J. Edgar Hoover, Director of the Federal Bureau 
of Investigation, once stated: 

To me, one of the most unbellevable and unexplainable phenomena In the 
fight on communism is the manner In which otherwise respectable, seemingly 
intelligent persons, perhaps unknowingly, ald the Communist cause more effec 
tively than the Commuuista themsclvea. The pseudoliberal can be more destruc- 
sony le res known Cominwyist because of the eateeny which bis cloak of respect- 
a nvites. 


It has also. been said: 


Ifa barnyard goose is lured into a flock of wild geese, he may be excused for 
his mistake only if he teaves tho flock. But ff he files in formation with them 
day after day he is a wild goose at heart. Likewise, i€ a man is unwittngly 
drawn into a Communist organization, he can be excused for his gullibility only 
if he leaves the group and denounces fta purposes. But {f he ‘files {9 formation” 
with them he is a Communist at heart, Irrespective of his tond nolse to the con- 
trary. 

All of the demonstrations, legal and illegal, are not just happen-so— 
someone is pulling the strings and the puppets dance. Who is the 
mastermind—the quaxterback—in back of all of these incidents that 
are daily reported in the national pross? 

Within « fow blooks from here we have a Central Intelligenco 
Agency, the National Security Council, the Federal Bureau of In- 
vestigation, and other agencies, who are engaged in an hour-to-hour 
and a day-to-day struggle with an avowed enemy who has declared her 
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intent to divide and conquer these United States. ‘This declaration is 
not something new—no, over 40 years ago Lenin laid down the pattern. 

In my Stato in 1925 the Communists set up Commonwealth College 
in Mena, Ark. The school had no particular academic requirements, 
tuition, or qualilications for students or faculty. It was supported to 
a large extent by organizations with subversive backgrounds, ‘The 
director, Lucien Koch, holped organize the East Arkansas aaah 
pors Union and the Workingmen 8 Union of tho World. Some of the 
outriders of this school went into east Arkansas and made inflamma- 
tory speeches denouncing the landowners, the Federal Government, 
and the administration of the Federal Emergency Relief Administra- 
tion. One Claude Williams, who las been cited dozens of times for 
subversive affiliations, was active with both organizations. ‘The Hust 
Arkansas Sharecroppers Union had active in it Aubrey Williams who 
at. my last report had been cited 38 times by the Houso Un-American 
Activitios Cominittes for aiding and abetting Communist causes. 

I noted with interest the other day when Governor Barnett ap- 

red before this committee and introduced a picture of Martin 
Ather King whilo in attendance at the Monteaglo ‘Tennessee High- 
lander Folk School in 1937. This same Martin Luthor King, Jr., is 
the quarterback of CORK (Congress on Racial Equality) and the 
press stated that ono of the members of this committes asked that the 
picture be verifiod. 

I have in my possession this morning the moving ga that was 
mado at the meeting in 1957 in which Martin Luthor King, Jr., Aubrey 
Williams, Claude Williams, James A. Dombrowski, Myles Horton, 
and other individuals have been cited for aiding and abetting Com- 
munist front organizations by the Attorney General of the United 
States under his authority, including Executive Ordor No, 10450, and 
by the House Un-American Activities Committee. Gentlemen, all 
of theso people were at the 1957 meeting when Martin Luther King 
was thore. 

T will be most happy to have this film run for the benefit of the 
committee at the conclusion of my remarks if you think proper, and I 
actecatand the projector and screen is here this morning and avail- 
able, 
I might add that the Tennessee Fagistature conducted hearings on 
the activities of the Highlander Folk School, at which time I was in- 
vited to ba a witness and did so appear and showed this samo film to 
that body. Subsoquently, the Highlander Folk School was padlocked 
and has been closed over since. 

This same Martin Luther King, Jr., leader of CORK, breeds racial 
strife, demagoguory, and friction every place he goes, Yer, this same 
individual, Martin Tuther King, Jr., appears to have the car of many 
Members of this Congress, The companion organization, the 
NAACP, has a number of national officials who have been cited time 
after timo by tho House Un-American Activities Comniittes for wit- 
tingly or unwittingly aiding Communist activitios. IT have with mo 
the files on somo of these individuals, received from the House Un- 
American Activities Committee. I understand these records have 
already been introduced before this committee, 

In my own Stato the former State president of the NAACP was 
ono Daisy Bates who in 1948 was one of the 74 people who signed a 
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peven for a presidential candidate, to place Henry Wallace on the 
allot in Arkansas as a presidential candidate for the Progressive 
Party. That same day she had her picture made with Henry Wallace 
on the steps of the isle along with one Ladislav Pushkarsky, who 
is now voluntarily behind the Iron Curtain in Poland as an active 
Communist. I have that picture available for the committee. Also, 
hand in hand in the same picture was one Leonard Farmer, a white 
man who was denied admission to the Arkansas bar because the chan- 
cery court of Pulaski County, Ark., had determined that he was a 
eard-carrying Communist in a divorce proceeding, and I have a copy 
of that opinion, that decree stating that Farmer is a Communist, It 
is my understanding now that he is working for the Pepperidge 
people in the State of Connecticut. 

The present regional director of the NAACP in the South is one 
Clarence Laws who was discharged from the U.S. Army as a Reserve 
commissioned officer “under the provisions of paragraph 6B(8), Army 
Regulations 140-175, which authorizes discharge for security reasons 
when such action is necessary in the interest of national security.” The 
discharge was predicated upon his activity in connection with the 
Southern Conference Educational Fund, Southern Negro Youth Con- 

ress, and the Committee Against Jim Crow in Military Service and 

raining, all of which have been cited as Communist fronts. The 
record of this Clarence Laws as a southern leader of tha NAACP is 
available to this committee and is in his Army files and can be secured. 

Throughout all the racial trouble in America you will find the type 
of individuals that I have just mentioned enumerated as the ne 
impetus. Communism thrives on unrest, chaos, and turmoil, An 
it is these same people who now threaten a march of 300,000 individ- 
uals on this Congress on August 28. 

In the light of this background, I now discuss with you the attitude 
of the people of my State in regard to Senate bill 1732. 

-Our two leading papers in Arkansas are the Arkansas Democrat 
and the Arkansas Gazette with a combined circulation of over 200,000. 
The Arkansas Democrat on Wednesday, June 12, 1963, editorially 
stated: 

President Kennedy is backing the extravagant NAACP clamor for throwing 
private business property wide open to anyone and everyone who wants to enter 
it. He is asking business to yleld to this destruction of the anclent rights long 
recognized in antitrespass lawa. 

The President in seeking the support of other groups to enforce this political 
expedient. Reportedly, he even wants a law to set up this new “right” fn 
defiance of the deep-rooted old right of private use of private property. A law 
like that would be pure soclalisin. 

Tho Arkansas Gazette on June 21, 1963, editorially stated, and I 
might add that this paper ordinarily supports the moves of the 
President : 

President Kennedy, in his eagerness to find comprehensive solu- 
tions to the festering racial problem, has reached entirely too far in 
his proposed Civil Rights Acts of 1963. ; 

e has not simply gone beyond the attainable; he has proposed, in 
the quest of equality, to put severe new restrictions on individual rights 
in an area historically considered outside the purview of the Federal 
Government. 
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Where the organic error lies in the Kennedy program, is in the pro- 
osal to put the police power of the Federal Government to work to 

fir discrimination in privately owned establishments—such as hotels, 
motels, restaurants, and theaters. The qualifications on the plan 
appear few and scant; there is reason to believe it would apply to the 
last hotdog stand and the last roominghouse for transients, Here 
the President proposes to put the Government to work enforcing 
moral principles not in the public area but in what we can only re- 
gard as the private domain. é 

We are conscious that it has become unfashionable in some circles 
to consider property rights as worth the saving. Yet, in our view, 
the erosion of any of the historic rights, where avoidable, embodies 
an unwarranted loss to the sum total of liberty. 

Only last week Fidel Castro was quoted in the press as telling the 
American students now illegally there that “property is antisocial.” 
If a man cannot do with his pee business what he desires, so long 
as he does not infringe upon his neighbor’s rights, then the American 
citizen has the same right as the merchant or cafe owner in Peiping, 
China, or at the corner of Lenin Boulevard and Red Square in Mos- 
cow—none whatsoever. 

I know that there are some individuals for certain provisions in this 
bill. However, I just made a trip, by car, from Seattle down through 
San Francisco, Los Angeles, Phoenix, New Mexico, El Paso, Dallas, 
and Shreveport. I made it a point to discuss the provisions of this 
bill with many hundreds of citizens along my way. Without excep- 
tion I have found no one that thinks it proper for the Congress to 
impose a mandate as to who shall be his customers in his private 
business. 

In this Capitol Building the House and Senate Members properly 
have certain areas designated as “Senate Dining Room,” “Senate 
Swimming Pool,” “Senate Gymnasium,” and “Senate Elevator.” 
Theso facilities are highly proper and you gentlemen should certainly 
have some place for the conduct of your business with your constitu- 
ents in private and should have other facilities to assure your proper 
health. No one denies this. But, under the provisions of this bill, 
would these facilities then become open to the public? 

Every Airbase, Army and Navy installation, having dining rooms 
which are erected on public property but at present are restricted 
to base personnel and their guests. Under the provisions of this bill 
will not the doors be thrown open to the public? You can’t have a 
private club on public property. 

This bill strikes at the basic rights of private property. Its coercive 
effect will undoubtedly force many businesses, especially restaurants, 
to resort to the subterfuge of organizing private clubs with a result of 
more, rather than less, discrimination in public accommodations. I 
can well imagine the more successful businessman having to carry & 
briefcase for his private club cards in order that he might entertain 
and dine with his customers in a place of his choice. 

Other than the usual minor travel inconveniences which we all ex- 
perience, there is no basis for the enactment of this bill. There is no 
visible means by which the passage of this bill would aid or affect the 
free flow of commerce between the several States. A lodge or orga- 
nization is going to have a convention somewhere. The entertainment 
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world is enjoying the greatest financial harvest it has ever known; 
industry is in a constant state of expansion and removal to other areas 
because of evan souny. of natural resources, freight rate advantages, 
favorable labor availability and other reasons. 

So, it is the view of my people that the premises on which the bill 
is bottomed are fallacious and will not stand in the light of economical 
fact. 

Gentlemen, if this bill should become law you A as well get 
ready to just exactly double the number of Federal District Courts, 
U.S. attorneys and marshals, and es to set up 8 Bureau which 
will have more employees than the Pentagon Building can hold in 
order to implemont this legislation. 

T am informed that some 80 States already have similar legislation. 
Whether or not it works is unknown to me, but in reality, cutting 
through all of the verbiage which attempts to dress it up and make it 
palatable, there can be no doubt that it is just another attempt. for 
one or both political parties to tomahawk another portion of the few 
rights left to the individual American citizen. 

What brought all the rush to pass a “public accommodations” bill? 
Is it a sincere wish to alleviate a hardship or is it a vote-gettert 
Frankly, I think the proponents have misread tho desires of the Amer- 
ican people. In the Inst few days I have read of ministers declaring 
such and such a situation “legally” wrong, and some politicians— 
mostly appointed—who quite often make the mistake of believing they 
have been anointed rather than appointed—piously declaring some- 
thing “morally” wrong. 

In truth, neither is caring for the ecclesiastical or administrative 
duties; rather, they have invaded the political forum as misguided 
ane inexperienced idealists with no concept of the sancity of property 
rights. 

he press of the Nation has been carrying pictures of demonstrators, 
sit-ins, lay-downs, and other forms of not so prose resistance. Who 
are these rank and file demonstrators? Do they work? Are they on 
Government and State dole? How many are receiving aid-to-depend- 
ent children checks? I know of peoplo who during this time get time 
to go out and demonstrate. When t v get 2,000 in places like Cam- 
bridge, Md., or 3,000, I would like to know who they are in tho day- 
time and where they get their income and livelihood. 

In Arkansas we have had some sit-cdowners—most of them were 
out-of-State students attending a Negro college in Little Rock. In 
Pine Bluff they were led by a white man named Hanson from Cin- 
cinnati. Why he came down to my country to demonstrate, I know 
not. He is in Pine Bluff becauso someone paid him and sent him 
there. Who? CORE, NAACP-—where do they get their money? 
These people are financed by whom? The cost of one Russian Mig 
let fighter would finance these two organizations for 6 months. Far 
better that this or some other congressional committee investigate 
these tax-exempt, troublemaking, rabble rousing organizations than 
conduct hearings on a bill patently unconstitutional and which de- 
stroys private property rights in America. | 

These people paecneting and leading these demonstrations have 
no respect for anyone. t week Mayor Dalay, of Chicago, led their 
parade at the National NAACP Convention. When he arose to speak,. 
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he was jeered and hooted from the platform by the same people he had 
just led in the parade. The next day James Meredith was publicly de- 
nounced and is no longer the symbol of the NAACP Youth Move- 
ment because his remarks were not inflammatory enough. 

Only a few days ago several individuals unceremoniously walked 
in and laid down in the reception room of the office of the Governor 
of Maryland and announced they would stay there until the Governor 
issued an executive order in compliance with their demands, Tho 
samo thing happened to the Mayor of Seattle only Inst week when I 
was up there. What are you going to do if on August 28 thousands 
of people come in and lay down in the halls and cotridors of this 
Capitol, in your offices and throughout this building? Last Thanks- 
giving Day in this city you had a riot of 50,000 people at the football 
game, Over 400 were hospitalized. Regardless of how much assur- 
ance you havo from the demonstration leaders that it will be peaceful 
on the 28th of next month it is not the American way—it is rank 
intimidation. 

Need I remind you that back in the 1920’s when the World War I 
veterans gathered here in Washington demanding a bonus, the U.S. 
any, by order of the President, under the command of Gen. Douglas 
MacArthur and subcommand of then Lt. Col. Dwight D. Eisenhower, 
maintained peace. Theretofore the IWW and xey’s Army also 
gathered and “demonstrated” here in the Capital City to no avail be- 
cause of the utilization of the U.S, Army by the President. Those 
demonstrators were also demanding something. 

So the precedent for maintaining the dignity of this Congress has 
been set. Someone in authority, whether it bo the President pro 
tempore of the Senate, Speaker of the House, or the President of the 
United States should serve notice, today, that this Congress will not 
be intimidated and coerced by 1 or 1 million marchers. 

Should it be otherwise and this Congress succumb today, tomorrow 
or next month to such intimidation, we will then have the same gov- 
ernment by mob rule which now prevails in many South American 
countries, 

This body, the National Con now sits in judgment as to the dis- 
position of the freehold property of millions of Americans, The Na- 
tion sits in judgment of each individual Member of this Congress. 
This bill, if passed, signed into law and validated by the Supremo 
Court. will draw the final curtain on the proud American’s right to 
say: “This is my property.” 

Tho Cratrstan. Pm going to have to ask our guests here today to 
refrain from epee or other noise. We are glad to have you here. 
I hope you will refrain so that we can conduct this hearing in what I 
hope to bea proper atmosphere. 

at the Attorney General of Arkansas was just talking about is 
what you just did. 

T think you have a right to express yourself any time you wish, but 
we do have to keep some order in the committes room because there 
are So many people who want to be at these hearings, It isa matter of 
accommodations, to coin a phrase for the committee. 

Mr. Bennett, t don’t want to belabor this point. Whatever private 
rooms there may be for facilities in this Capitol for Members of the 
Senate, they are very, very scarce. They are not segregated in any 
way whatsoever and never will be. 
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Mr. Bennett. No, sir; but you have to be invited to go in. 

The CuHarrsan. No, you co not have to be invited. For Members 
of the U.S. Senate, no matter who is a Member of the Senate, he may 
come in, regardless of race, color, or creed. So this analogy, of course, 
has no bearing atall. 

Mr, Bennett. Can the pune come in there? 

The Cuamman. What 

Mr. Bennett. Can the publiccome in there? 

The Cuamman. In my private office, yes. 

Mr. Bennett. I’m talking about in the new private dining rocms 
and swimming pool. 

The Cuarrman. The public can come in if the Senate decreed it. 

Mr. Bennerr. That’s right. And that is just exactly what we 
are—— 

The Cuamman. The same as your private office in Little Rock. 

Mr. Bennett. I’m talking about the Senate-— 

The Cnarrman. What is the difference? 

Mr. Bennerr. I’m talking about the Senate dining room, Senator, 
not the office. 

The Cuamman. You mai have a private dining room in your 
capitol in Little Rock. I don’t know. Most capitols do. I have 
eaten in many of them. 

Mr, Bennerr. Yes. 

The Caiman. I have been invited by the Governors, It is merely 
for the purpose of doing public business, like this committee goes into 
executive session occasionally. 

I just want to tell you if you think even our private offices are not 
open to the publio—— 

Mr. Bennerr. I didn’t say offices. Isaid dining rcom. 

The Ciramrsan (continuing). You come into my office at any 
given hour—— 

-Mr. Bennerr. I didn’t say the office. I said the amins room. 
The CuHamman. The Senate dining room is open to the public. 
. ae ee I mean the one where it says over the top, “Senators 

nly. 

The Cuarrman, That is where we eat by oursel ves——. 

Mr. Bennerr. That’s right. 

The Cuamma (continuing). For the purpose of doing business. 

Mr. Bennett. That’s right. But Tom, Dick, and Harry cannot 
come in there. 

Yet under this bill you are asking every restaurant owner in 
America to let everybody in. 

The CHamman. No, we don’t presume that is open to the public. 
I don’t think the House dining room or the State legislature dining 
room or a Governor—— 

Mr. Bennerr. I concur with you. It is entirely proper. All we 
want for the private cafe owner of America is the same privilege that 
the U.S. Senate enjoys. 

The Cramman. Nearly every Governor I. know has a small place 
where he might have lunch with some people he wants to invite in to 
discuss business, 

Mr. Bennerr. Senator, here is the whole point: Joe Doe ont here 
has his life savings in a little cafe in a small Southern town. Right 
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now ho can be selective in his customers, just as the Senate dining 
room down here that you all have is selective as to who shall eat there. 

The Crairsan, We don’t select at all. Anybody elected by the 

le can come in hore, regardless of race, color, or creed. 

Mr. Bennett. That is right. That is what we want, is to maintain 
the same privilege for the little individual cafe or motel owner that 
the U.S. Senate enjoys in their dining room. 

The CrHarrMan. ? don’t think there is any comparison there at all. 
And I’m sure it wouldn’t be in the State Capitol in Little Rock. 

Mr. Benner. Of course ours is a—— 

The Cuamrman. Asa matter of fact, I think I have been in the State 
Capitol in Little Rock and I think we had a little private luncheon 
to talk some business, 

Mr. Bennett. It might have been in the Governor's office. It wasn’t 
in the dining room. 

Senator, I have this final—— 

The Cuamman. Wait, I’m not through. 

I said tho other day, and I aay ea this may be my own individual 
opinion but I don’t feel very good about witnesses coming up here—- 
co are glad to have you and you have a right to say what you wish to 
eh he I assure you I would not be responsib]s to myself and to my 
colleagues in the U S. Senate if I didn’t remind you that there is no 
intimidation of members of this body. 

These matters have been before the U.S. Senate for years, 
long before these other things have happened. And we are trying 
to discuss legislation in an objective way. 

This is our responsibility. And tho fact that there are marches 
or demonstrations, which I don’t think anyone in this committee or 
anyone else likes, does not alter the fact that people have a legal 
right to petition if they are orderly, and you wouldn't deny that. right 
yourself, If they are disorderly, they don’t have that right and some- 
thing will be done about it if they are, I can assure you. 

Woe are not intimidated, and this bill is not before this Congress for 
some of the reasons that have been ascribed to it. It has been here 
along time as have many of the civil rights bills. 

I introduced the first bill on poll tax legislation 26 years ago in 
tho House of Representatives. That is how long that I, in my per- 
sonal service up here, know that some of these civil rights bills have 
been here. And we are not being intimidated in any respect. And if 
you think that some demonstration is going to intimidate the con- 
science or the good judgment of the Members of the Senate, you just 
are mistaken. 

Mr. Bennerr. My statement was that the intent of the 
marchers—— 

_ Tho Crairman. I can’t look into the heads of everybody march- 
ing down the street as to what their intent is. 

Mr. Benyert. I’in quoting James Farmer, executive director of 
CORE, saying that they thought the demonstration on August 28th 
would be peaceful, but if there was a filibuster going on at that time, 
he cannot anticipate whether it would be peaceful or not. 

The Cuarrman. I’m sure—— 

Mr. Bennerr. And that.is in this morning’s paper. 

Tho CHatrwan. I don’t know about that. And I don’t think 
Members of Congress are going to be intimidated in what they con- 
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sider in their conscience good judgment because there is a demonstra- 
tion going on some place. eae 

If it is disorderly there is no one in this Congress who would recog- 
nize it one minute. J think we recognize responsibility on both sides 
of this coin. ; 

Mr. Bennetr. I concur with you 100 percent. This is the place 
to decide legislation here, not by 100,000 marchers outside the Capitol. 

The CuatrmMan. I don’t think it has ever been so decided. 

Mr. Benner. It has been attempted, Senator. . 

The CruatrMan. We have had marchers. I don’t know whether 
you were in Seattle the other day—— 

Mr. Bennerr. I was when they walked down there and sat down 
in your mayor’s office. 

eo CHAIRMAN. I know about it. a a 

Mr. Bennerr. And that is not the way to get an ordinance passed, 
to lay down on the floor. | 

The Crarrman. I don’t know whether it was or not. I read about 
it. But about the same week a great number of our fishertnen’s wives 
had a parade down the street, quite a large one, protesting against 
some features of a Japanese treaty we have on fisheries. This was 
a very legal right of these people to do this. 

Mr. Bennett. That’s right. 

The Cuamman. This committee is not equipped to go into a lot 
of the matters that you brought up and that were brought up by 
Governor Barnett and by Governor Wallace, but I assure you that 
we will turn them over to the a fe people who have the equipment 
and who have the facilities, the Senate Internal Securities Commit- 
tee, Senator Eastland, who 1s the chairman, and the FBI, and others 
on these matters. | 

We are here to discuss, as calmly and as objectively as we can, some 
‘legislation. And we welcome opinions as to the effect, the merits or 
démerits, or even suggestions for corrections of this bill. 

I want to assure you, too—you must know this from your experi- 
ence in Arkansas—that I don’t know of many pieces of legislation 
of a nature such as this that have ever ended up going through Con- 
ihe and signed into law just exactly as they were written when 
they came in. This is the reason for hearings, to get good views and 
to consider these things objectively —— 

Mr. Bennett. I thank you entirely-—— 

The Cuarrman. And not to be taking off into tangents that may 
or may not havesome relevancy. 

Mr. Bennerr. Senator, let me ask you this, and of course, you are 
not on the witness stand—— 

The Cuarraan. I respect your legal opinion on this bill, and I think 
some of the points you made are points that have to be considered by 
the committee. 

Mr. Bennerr, Don’t you concur that this bill is probably an out- 
crown of the demonstrations that have been occurring in America 

or the last 2 years? 

The CHaman. I don’t know as to that. I don’t have any access 
to the minds of the people of the administration who suggested this 


ill. 
Mr. Bennetr. I want you to take judicial notice of that. 
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The Cuarrman. We have judicial notice of some things, yes. But 
it still doesn’t detract from the fact that there is a bill and it has to 
be considered objectively. 

Mr. Bennerr. That is correct. That is correct. 

But there is a causal relationship between this bill and these peo- 
ple who are marching up and down the streets of America in rioting 
and causing trouble, 

The Cuarryan. I would think there would be for the interest in it; 


yes. 

Mr, Bennerr. With that causal relationship established, why not 
determine who are leading the demonstrators and riots? Why not 
find out who Clarence Laws is, and who Daisy Bates is, and Mr. 

armer, 

The Cyamaan. I think the Senate Internal Security Committee 
has those matters before it, and we will present to them such matters 
ag we have. 

Mr. Bennett. Will they be brought out before this bill is on the 
floor of the Senate? : 

The Coamman. I’m sure the dedication of Senator Eastland to this 
matter would suggest that. ; 

You ought to take judicial notice of that, shouldn’t yout 

Mr. Benner. Yes. 

The Cuarrman. The Senator from Oklahoma. 

Senator Monroney. I have sat through most of these hearings. I 
appreciate and agree with much that the distinguished gentleman 
has said from the bottom of page 8 on. But I think we are going to 
have to have some ruleg in this committee to guarantee to the colored 
man the same rights that we would guarantee to a white man, and 
that is a guarantee against attack of his loyalty or patriotism without 
a chance to be heard. 

It seems to me that even the McCarthy committee, in the darkest 
days of that episode, met in executive session ta consider the char 
that reflected upon any witness or person charged before the committee 
to determine whether the FBI files or other security information lent 
validity to the charges reflecting on the man’s loyalty to his country. 

Certainly the claim that Communists have participated in these 
demonstrations is undoubtedly valid. The Communists wouldn’t miss 
a chance in any case and for any reason to participate in any kind of 
rioting or unrest that could possibly becaused.. 

But I have heard the charges now by three distinguished witnesses, 
two Gavernors and now the sttorney general of Arkansas, against 
Martin Luther King, Jr. I do not know the man; I have never seen 
him. The witnesses who have talked, including the distinguished 
attorney general, are gccusing him of Communist sympathies, I would 
gather, based purely on guilt by association. 
Mr. Bennerr. Senator—- , oe 

Senator Monnoney, this ig guilt by association. No place in your 
statement, sir, did i you allege that this man had e Communist file, that 
he was cited as a Communist agent or had been prosecuted or charged 
under any of the Communist laws that we have passed. ‘The fact 
that he appeared at a Labor Day celebration gt a Communist school 
with alleged people who have heen cited for Communist activities—— 

Mr. Bennett. That’s right. 
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Senator Monroney continuing). Is the charge. It seems to me 

that in all deference, black though the man’s skin may be, he has a 

right to be heard before this cominittee, the same as white witnesses 
BVO. 

Mr. Bennett. Has he asked-—— 

Senator Monroney. To allow three witnesses to testify as to his 
patriotism without giving him a chance to be heard, and heard under 
oath if he wishes to be, I think would not be demonstrating a proper 
procedure in this case. 

I know that there are strong feelings on these issues, but I certainly 
feel that the threat of a Communist smear against those who lead 
these protests against evils and abuse which they have long complained 
of is not in the pattern of American jurisprudence. 

All people whom you charge or prosecute, you guarantes the right 
to be heard in Arkansas, I am sure. — 

Mr. Bennerr. The FBI says there are only 8,000 to 10,000 card- 
carrying Communists in the United States now. 

I didn’t accuse Martin Luther King of being a Communist. I 
prefaced my remarks by saying that a man may get associated with 
some of them, and if he leaves them, it is all right. | 

Ihave the film here, with Martin Luther King, with James A. Dom- 
browski and Audrey Williams and Myles Horton and others down 
there at Highlander Folk School in 195%. .The film is available. I 
will be delighted to show it to this committee. . 

Then, subpena Martin Luther King, Jr., or let him come in volun- 
tarily and explain what he was doing down there with all these people 
who have been aiding and abetting the Communist Party which that 
is all I want you to do. 

’ Senator Monroney. Do you charge Martin Luther King is a card- 
carrying Communist? . ; 
. Mr, Bennett. No, sir, I did not. . 

Senator Monroney. I did not understand you to do so either. But 
you are saying in a charge of guilt by association that these demon- 
strations are Communist inspired. 

Now, if you have any evidence that Martin Luther King is a 
Communist—— 

Mr. Bennert. I didn’t say he is a Communist. 

Senator Monroney (continuing). I think we should have it. 

Otherwise, I feel that these matters are properly within the juris- 
diction of the Internal Security Committee and of the FBI. 

Mr. Benner. I didn’t say he was a card-carrying Communist. 

Senator Monroney. I know you didn’t. That is what I pointed 
out. , 

Mr. Bennett. Ihave here the file of the House Un-American Activi- 
ties Committee on W. E. B. DuBois, the first president and organizer 
of the NAACP. ; , | 

I don’t know whether he is a Communist, card-carrying or not. 
But he was cited about 68 times for aiding and abetting the Commu- 
nist-front activities. | 

‘He is flying in formation with a bunch of Communists. Whether 
he belongs to the party by card I don’t know. 

Senator Moxrongy. What was the name? 
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Mr. Bennerr. At least he ought to be questioned. On Clarence 
Laws, the southern leader of the NAACP, New Orleans, he had been 
discharged by the U.S. Army as a security risk for associating with 
Communist fronts that have been so cited by the Attorney General 
of the United States. 

Why not get Clarence Laws in here and find out why he was dis- 
charged for security reasons? And if he is a proper person to tell 
these people that are in these demonstrations what to do for the best 
interests of America. That is what I am getting at. 

Senator Monroney. Is he associated with Martin Luther King? 

_ Mr. Bennert. Sir, they ars all uaterleceing. : 

Senator Monroney. We are talking about Martin Luther King at 
the moment. I say if he is going to be indicted three times and 
charged with Communist sympathies in a guilt by association, then 
he should have an opportunity to be heard before this committee. 
And in the future I think we should have at least the cour that 
was extended by the McCarthy committee under the very wide rule 
of John McClellan when he took it over that these matters would be 
screened in executive committee to determine whether there was 
factual evidence that. the man had Communist affiliations. 

Mr. Bennerr. Governor Barnett, the other day, introduced a pic- 
ture of Martin Luther King—— 

Senator Monroney. Thatisa part ofthe files. _ 

_ Mr, Bennerr (continuing). Of Martin Luther King with these 
people. There was some question in this committee’s mind as to wheth- 
er or not that picture was authentic. I have here the film made on the 
same day, at the same piace, where Martin Luther King was in attend- 
ance with these people, people of questioned loyalty to the United 
States. If you would like to see the film, I will show it to you and 
point out who they are. 

Senator Monroney. As I read the newspapers, he admitted that he 
had made a speech at this college, that he was invited there to speak 
on Labor Day. But does this make Martin Luther King subject 
to indictment as a Communist sympathizer? This is what I am after. 
I think if we are going back to guilt by association and divert this 
hearing on a& very important series of legislative bills, then we are 
going to be tied up all year and we will never get down to the issues in 
this case. 

The best source of information that I know of, and it has always 
proven valuable, and the Speer anti-Communist organization the 
world has ever known, is the FBI under J. Edgar Hoover. 

Mr. Bennett. That is right. 

Senator Monronery The dey we heard the testimony against Mr. 
Martin Luther King, I wrote Mr. Hoover and’I am awaiting an an- 
swer as to what his files show about Martin Luther King. I think 
we should go to the source of this information and not make this a 
sounding board for those who would disparage or attempt to insinuate 
that these leaders, like Martin Luther King, are Communist or Com- 
munist-inspired or under the control of Communists. 

Mr. Bennett. I have the film, sir, showing his action down there. 
He said he made a speech there. The film shows who all was there. 

Senator Monroney. Did you make the film, sir? 

Mr. Bennett. No, sir. 
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Senator Monronry. Where did the film come from? 

Mr. Bennerr. It came from a private reporter who slipped into 
the meeting and made the film, As far as I know, there are only two 
of them in the world. 

Senator Tuurmonp. Mr. Chairman, I think the film ought to be 
shown. Ithink the committees is entitled to see it. 

Furthermore, I agree with Senator Monroney that Martin Luther 
King ought to be called as a witness, I think he ought to have the 
opportunity to come here and say anything he wants to. And I am 
in favor of calling him. 

James Farmer’s name has been mentioned. I would be in favor of 
calling him. This man Horton, who I understand is a self-admitted 
Communist, if he wants to come I think he ought to be allowed to 
come. I am certain he would like to hear anything that anybody has 
to say. 

Senator Yarrorovan. Mr. Chairman. 

The Cuatrsan. The Senator from Texas. 

Senator Yarsoroverr, Mr. Chairman, I agree—— 

Senator THurswonp. Mr. Chairman, just a minute. Ishouldn’t have 
said that Horton is a Communist. It is another one. 

Mr, Bennerr. Dombrowski. 

Senator Trrursionp. Dombrowski, mentioned in the Attorney Gen- 
eral’s statement, I believe he is a self-admitted Communist. If he 
wants to come, let him come, too. 

Mr. Bennert. James Dombrowski organized the Highlander folk 
group. 

Senator Yarsorovon. I a with the distinguished Senator from 
Oklahoma that there should be no guilt by association. 

Bui I want to say this, the distinguished chairman of this com- 
mittee is one of the two principal sponsors of this legislation. I think 
it is the intent of the chairman of this committee to conduct the hear- 
iige in a fair and equitable manner. I feel, as author of the bill, that 
he felt, in fairness, to hear the opponents, 

Certainly the distinguished Senator from Oklahoma didn’t mean 
to infer that our very courteous, able and fair chairman intended to 
permit any guilt by nssociation of charges. 

The chairman of this committee has sat in many hearings; I have 
watched him over 6 years in very controversial matters, and I have 
been impressed in all of that time with his fairness and T want to say 
that our chairman, I think, is being very fair in giving a hearing and 
he did not intend to have anybody smeared with guilt by association. 

Senator Monronry. I did not mean to infer that. The Senator 
knows, as we have gone along, the extent to which these matters would 
be brought up in trying to give the greatest latitude to our witnesses 
to get all the facts in this matter. 

Mr. Bennerr. There is no intent on my part whatsoever to imply 
that anybody is a card-carrying Communist. But when you test the 
credibility of people who are leading——— 

Senator Tuursronp. Speak louder, I can’t hear you. 

Mr. Bennetr. When you test the credibility of people who are 
leading a movement, vou have to know their background and who their 
associates are. This film shows that. 
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I have no intent to convict anybody by association. But the com- 
inittes should know who their associates are, and then draw its own 
conclusion. ; : 

The Cratmman. You are not referring to the committee’s asso- 
ciates. 

Mr. Bennerr. No, sir; people who were mentioned in the statement, 
Senator. ; ; ; 

The Cuarmsman. Congressional committees often off on all kinds 
of tangents. Legislative committecs do that. If we applied the 
basic rules of evidence to senatorial committees, one-tenth of the 
time would be taken uj; vy the committees. 

There is, of course, a basic rule in these cases. We want to hear 
everybody. We are trying to be fair. ; 

The Senator from South Carolina has been in charge of the wit- 
nesses who have been asked to come up here, and the chairman said 
that will be fine; we want to hear everybody we can. 

He has asked for 3 or 4 days for witnesses, and there may be some 
other perfectly legitimate persons who can give us advice on this 
legislation that we may want to hear again. 

{r. Bpnnerr. Senator-— 

The CrarrMan. Justa minute. _ ; 

We have to try and keep the testimony relevant to what is before us. 

The point I am trying to make is that we haven’t any idea about 
who starts demonstrations. I have no way of knowing, except what 
the FBI or Setrator Eastland’s committees might bring out in this 
field. They have thestaff. 

The Old Senate Office Building here has sevéral peonle who are 
doing just that for the Internal Security Committee. 

We are going to try and devote ourselves to the basic problems 
involved in this legislation. We are hopeful that we can do so, and 
that the witnesses, such as yourself, who have some great legal back- 
pround, and who have good legal opinions as to these matters, can 

elp us by giving us their views, 

e should not be getting off on tangents that are not relevanht— 
this could be relevant, I don’t know. As of now it is very vague. 
But we will find out. 

_ We are going to ask the FBI as we have told the other witnesses. 
We will have the Internal Security and the House committee and 
the Senate committee files, and the committee will meet in executive 
session when we net through with our regularly scheduled witnesses, 
whom we might be able to hear this week or the first part of noxt 
week, or even before that. We will have an executive session and 
determine what we will do on these particular matters. Wo will de- 
termine how relevant they are to the legislation that we have before us. 

Mr. Bennett. Senator—pardon me—I was invited here to give evi- 
dence, testimony. This film is part of my testimony. I don’t know 
what the pleasure of the committes is. 

The Crarraan. You say in your statement that you will su gest 
whatevor the committee thinks is proper. We don’t usually Sieve 
aims here. Once in a while we do, but of a different nature than 

ris, 

Mr. Bennert. It was to authenticate what Governor Barnett said. 
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The CuHarrman. We will have an executive hearing and determine— 
the film will be available—whether we should see it or not. 

Senator Proury. Mr. Chairman, I expressed earlier the same senti- 
ment which had been so ably enunciated by the distinguished Senator 
from Oklahoma. I feel very strongly about this question of guilt by 
asm which has been brought into this picture during the last 2 
or 3 days. 

I feel that if we are going to show this film we should know the 
name of the person who made it, in order that he can_give informa- 
tion with respect to the meeting which he attended. I think that is 
most important. 

Mr. Bennerr. Gentlemen, I think the film speaks for itself. It is 
authenticated with pictures of the label—— 

Senator Proury. That may very well be true. I would like the 
name of the photographer and have him appear before the committee. 

Mr. Bennett. I don’t know the name of the photographer. 

Senator Proury. You obviously could find out. 

Mr. Bennett. Yes, sir. But it isa long way from here back to my 
home State. I havea little State business to attend to once in a while. 

Senator Proury. The telephone is available to you. 

There is one other question in this connection: On page 5 you say 
that— 

* * * the Communists set up Commonwealth College in Mena, Ark. The school 
had no particular academic requirements, tuition or qualifications for students 
or faculty. It was supported to a large extent by organizations with subversive 
backgrounds. 

Recognizing that truth is a good defense to libel and slander, would 
you name the names of these organizations? I think it is important. 

Mr. Bennerr. Senator, let me say this: In 1935, I believe, or 1941 it 
was, the Honorable Boyd Tackett, a Member of Congress—many of 
you may remember him—who at that time was in the Arkansas House 
Legislature, had a hearing, a legislative hearing, to determine the back- 
ground of the Commonwealth College. Those hearings were under 
oath and were reduced to writing. They were not in the office of the 
secretary of state of the State of Arkansas. It is quite a large volume. 
I think the hearings lasted about 4 days. And in there is listed the 
organizations which donated money to Commonwealth College. 

Senator Proutry. Could that be made available to the committee? 

- Mr. Benner. Yes, sir, I can have it photostated. It is quite bulky. 
I don’t think there is any doubt about Commonwealth College being 
communistic. It was padlocked for that reason by the chancery judge. 

Senator Proury. I know nothing about it. I never heard of it. 

Mr. Bennetr. It got a lot of notoriety in my way in several govern- 
ment races. 

Senator THuxxonp. Mr. Chairman—— 

_ The Crarrman. The Chair rules that these matters will be taken up 
in executive session. We obviously can’t decide it here with only five 
members of the committee. 

Tho Chair will be glad to call the committee in executive session 
whenever we can get them together. 

The Senator from South Carolina is the next one to question. 

Senator Tuurmonp. The time is about up now. We have to come 
back after the Senate adjourns this afternoon. 
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I want to make this statement at this time for the record: This 
legislation was presented by the President of the United States to the 
Congress primarily, in my opinion and that of many other people, 
because of the pressures upon him and the demonstrations throughout 
the country where thousands and thousands of Negroes have been in- 
volved. In many cases, there has been violence: in Maryland some 
people have been shot; in Lexington, N.C., a white man was shot in the 

ack and killed; and in other places there has been other violence. 

If this committee is going to stop its analysis at this point and not 
go to the basis of this trouble, I don’t think it is going to fulfill its full 
obligation. : 

It seems to me that the American people are entitled to know what 
is at the bottom of these demonstrations, if that is what caused the 
President to present this legislation—and I think that is generally 
known. What is at the bottom of it; what is the basis of it; and who 
are the people causing it? 

It seems to me that if the Attorney Genera] has a film that bears on 
that point then this committee ought to see that film. 

It is my hope and desire that the committee will see this film because 
it may be helpful to us. 

There is no question in my mind that there are certain leaders in this 
Negro movement who are participating and have engulfed others, in- 
duced others, innocently. There are many engaged in it. who are fine, 
loyal citizens, and perfectly sincere—but it is stil] inspired by sub- 
versive forces. 

And there has been information brought out here about certain lead- 
ers who have participated in these movements, Martin Luther King 
being one of them. If he is one of the leaders here—and information 
has been brought out here about his connections with pro-Communist 
fronts—I think it is perfectly legitimate to examine this evidence, 
because if this bears on this matter I think the American people are 
entitled to know it. 

I think Mr. King is entitled to come here and testify. 

There is James Farmer, who has led many of these movements, and 
who not only says he wants equality but preference, and says he can’t 
say whether violence will result or not if the demonstrators are here 
during the filibuster ; I think he ought to be invited here. 

And there are some others that we probably ought to invite, I think, 
" to get at the bottom of this thing, if we are really going to present a 
true picture to the American people, and not just come and present a 
little bill to placate the President, and say, “Mr. President, here is 
your bill. We are going to pass it out now. You wanted it based on 
the interstate commerce provision of the Constitution in spite of the 
fact that a similar bill was declared unconstitutional in 1883. Here 
is your bill. Weare going to present it to you.” 

think there i3 a very serious question involved here. I think it 
goes to one or two serious problems that could jeopardize this whole 
mepubc of ours. 

think it is the very thing we are going into here, It may indicate, 
if we go into it aay ea and properly, that there are subversive 
forces in this country that are working to undermine this Govern- 
ment; that are working to divide our people, and eventually to over- 
throw this Government. 
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Mr. Chairman, I want to be on record as expressing the hops that 
we do go into it thoroughly and that we do give the American people 
all of the facts concerning this matter. 

At this time the hour of 12 o’clock has arrived, and I make a point. 

The Cratrman. Undoubtedly the same typo of testimony has been 
given before the Senate Judiciary Committee headed by the Senator 
from Mississippi, Senator Eastland. 

That committee also has, as I pointed out before, a very, very large 
staff of experienced people, known as the Senate Internal Security 
Committee, which is in the same committee. It relates to the same 
thing. The bulk of the bills are in there. 

I will confer also with Senator Eastland. There is an apparatus 
todo thisimmediately. We willdo that. 

If, as I suspect, this testimony is anywhere near relevant to what is 
before us, it has got to be relevant to what is before them. 

Would you agres with me on that? 

Mr. Bennett. Senator, we don’t have the same problem in Arkansas 
on the voting business as some of the other States. 

The Crairman. Fam not saying that. I say the testimony is there. 
The same testimony will be given. 

Mr. Bennrerr. The bill fam concerned with primarily is the one 
before this committee. 

Tho Cratrman. The demonstrations are there for the whole busi- 
ness; is that correct? 

Mr. Bennett. That is correct. 

The Cratrman. It wasn’t just for this proposal ? 

Mr. Bennett. That is correct. 

The Crratratan. So the two committees are going to have the same 
type of testimony. 

he Judiciary Committee is well equipped with many, many people 
who have gone into some of these things already, as a matter of fact. 
We have access to all of their files and their reports and their con- 
clusions. We will be ide to look at them and determine relevancy to 
this particular piece of legislation. 

Senator Tuurstonp. Mr. Chairman, I believe the Senator from 
Oklahoma wanted proof of that picture Iast week. As I understand, 
this film is proof of that picture. 

I think that is another reason that the film should be shown. | 

Senator Monroney. Let me say that I asked for proof of the picture, 
and we got the proof, as the best source I know, from the wire services, 
that Martin Luther King said “Yes,” he had addressed a Labor Day 
meeting in 1957 at this college. 

This doesn’t make him Communist. There were some people there 
whose loyalty may, on the record, be suspect. What I am talking 
about is this effort to discredit a man who apparently is a minister 
and who apparently has been accepted as one of the leaders in this 
movement merely by association. 

I am perfectly willing to sit here and look at the film. The man 
admits he was there, that he was invited to make a speech there. 

I see no reason for encumbering the record or the time. 

If there is any question about it, if he denies being there, then I 
think we should have thisin rebuttal. 
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Mr. Bennetr. I think the best thing might be—it is not in my 
province—to get him, get Martin Luther King here. 

The Cirainuran. The committee will decide what witnesses they are 
going to bring here, 

Mr. Bennetr. I prefaced my remark by saying it was not my 
prerogative. 

Senator ‘Tnurstonp. Mr. Chairman, I was wondering about this 
afternoon—we have some other witnesses who have come here—if the 
committee could reassemble after the Senate has recessed or adjourned 
this afternoon, to continue. 

Tho Cuamman. Off the record. 

(Discussion off the record.) 

The CHarrMan. On the record. 

The committee will recess until one-half hour after the Senate 
recesses this afternoon. : 

(Whereupon, at 12:08 p.m., the committee was recessed to reconvene 
as indicated.) 


2t-54/4—-68—pt. 1——-85 


—! 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


WEDNESDAY, JULY 17, 1963 


U.S. Senate, 
_ Comrrree on Cos Merce, 
Washington, D.C. 


The committee reconvened at 9:20 a.m. in room 318 (caucus room), 
Old Senate Office Building, Hon. Warren G. Magnuson (chairman 
of the committee) presiding. -_ 

The Cuarrman, The committee will come to order. 

We have several members coming. They will be here in the next 5 
or 10 aonutes We have a full schedule of witnesses, so we will 

roceed, . . 

: The Chair has an opening statement this morning. , 

It is our pleasure to hear first this mor from Ford Frick, the 
commissioner of baseball, and then we will have Pete Rozelle, the 
commissioner of the National Football League, and the Honorable Joe 
Foss, the commissioner of the American Football League. 

The committee has invited these gentlemen to appear because they 
represent truly national sports which have encountered, and in most 
ar oe some of the national problems we have to consider 
in . 1 2. i ¥ oY : : 

‘One of the major premises on which the bill rests is that discrimi- 
nation in places of public accommodation and amusement is a burden 
on interstate commerce. These witnesses will give the committee 
some experiences drawn from very recent years which would indi- 
cate. the nature of the burden and what has been done about it. 

We are very. glad to have as our first witness Mr. Frick, who is well 
known by name and personally to many of us, and to nearly every- 
one in the United States. pean Lacie bale him is our old friend Paul 
Porter. Wearegladtohaveyoubothhere. 

Do you have a statement, Mr. Frick? 

Mr. Frick. Only a brief one, Senator. 

The Cuarrman. All right. We will be glad to hear that. 


STATEMENT OF FORD FRICK, BASEBALL COMMISSIONER 


Mr. Frick. I am Ford Frick, and I arm commissioner of baseball 
and I am appearing here today in connection with the hearings on S. 
17382 at the invitation of the distinguished chairman of your 
committee. _ . a 

I do not propose, gentlemen, to gubmit to the committee pny pre- 

ared statement. In the interest of time, have, however, outliried & 
rief preliminary observation and then I will be happy to respond 
to any questions which the members of the committee may have. 
589 
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I do not hold myself out as an expert in the area of the vexatious 
legal and political problems which have been discussed in connection 
with this bill. I am prepared to give to this committee the experi- 
ences of baseball in meeting the problem as it applies especially to 
our game and to our players. 

Baseball today is completely integrated insofar as play on the field 
is concerned. Major league baseball is integrated on the playing 
field, in the stands, in the hotels and restaurants which the clubs fre- 
quent while on the road, and baseball is integrated also in its scouting, 
its administration, and to some extent with its umpires. 

This has all come about as a national process. The reason for such 
integration, particularly on the playing field, is to me a very simple 
one. Baseball is a competitive sport. The equality, the ability of 
play, the high standards of performance, are and must be the only 
criteria which baseball can recognize. 

In the development and the evolution of this policy, baseball has at 
times of course collided with local custom and tradition in some areas. 
This has involved restrictions and racial discrimination of players 
off the playing field and not on thediamond. But by and large we have 
resolved successfully these problems through mutual understanding of 
all of the parties involved—inspired I am convinced by the very fine 
example of assimilation and desegregation displayed by the players 
themselves who are concerned only with the competence and the ability 
and the quality of performance of their teammates, 

I can give specific examples if the committee cares to hear them of 
situations in which the problems have been met. Occasionally the 
problems have assumed—and this has been only very occasionally— 

ave assumed such proportions as to reach the governing office of 
baseball. In such cases there has been no hesitancy and there has been 
no equivocation. Decisions have been made and have been accepted 
on the basic precept that in sports’competition on the playing field 
and diamonds of this country and the world, ability is the only crite- 
rion; and race, creed, and color have no place whatever in the picture. 

As far as the minor league structure is concerned, a similar pattern 
exists. However, there have been some exceptions concerning inte- 

ration of fans in the stands and the housing of the players off the 

eld. However, today, insofar as the players are concerned, there is 
in the minor leagues complete integration. That is on the field I am 
talking about. I am frank to admit to you that baseball has paid a 
price for this in the loss of certain clubs that might otherwise be 
fielding a team today. I am prepared to develop this in some detail 
if the commitee so desires. 

Finally, I would like to observe as a citizen that the denial of equal 
opportunity through the exercise of discrimination is, as far as I see 
it, in conflict with American ideals as I understand it, and that cer- 
tainly has been the credo of baseball. I think it should be the guiding 
principle in every line of human endeavor. 

I will be happy, gentlemen, to respond to any questions that the 
committee may have. 

The Cuamrman. Thank you, Mr. Frick. 

- Tam sure the committee members here, and others who are on their 
way, will have some questions. 
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The Chair is going to depart a little bit this morning from its usual 
procedure of asking questions and I am sure the committee won’t 
mind this at all. 

Senator Hart was the vice president of the Detroit Tigers, and he 
is an officer and director of fhe Delioik Lions, so he has been very active 
in his community in both baseball end football. I am going to depart 
from the usual procedure with the questioning. We feel he is a little 
more knowledgeable about this than the rest of us at this time. 

Senator Harr, Mr. Chairman, you are very kind. 

Mr. Frick. I might say, Mr. thairman, 1 also feel very much at 
easo because I have been questioned by Mr. Hart many times. 

Senator Corron. Senator Hart has never given any of his Republi- 
can colleagues a free pass. 

Senator Hart. We know that the self-reliance is there. We wouldn't 
want their moral fiber-—— 

Senator Corron. Touché. 

Senator Harr. This is one morning I turned up without any ques- 
tions anyway. 

You made the point that ability was the only criterion that could 
be applied to a man in a competitive sport. Wouldn’t you agree that 
in theory that is the way it should be all across life? 

Mr. Frick. I think I made that very clear in my broad statement, 
Senator, that I feel that way. However, I think I should point out 
to you that in considering this question, baseball and competitive 
sports do not represent quite the problem that others do, because they 
very naturally tend to emphasize ability, if they are nents for 
SDAUIDIONEMADS in competition. Yes, that should apply all the way 
through. 

Senator Hart. The only reason I underscore your very effective 
statement is to remind any reader of the record that that 1s the way 
he would like to be judged by his fellows, as an individual who is good 
or bad, not as an Irishman or a baseball payer or a Negro. 

Mr. Frrox. I subscribe to that thoroughly. 

Senator Harr. You commented that integration on the ball field 
has been a success becauss of the players themselves, I know you re- 
member the difficult days when this question had not been resolved. 
And you remember all of the fears that were expressed about what 
would happen—what would the Alabama shortstop do with a Ne 
second baseman. AndasI think would be true all across the line, when 
it happened it was discovered that these fears were groundless. 

Wasn't that the experience in baseball? 

Mr. Frrox. That was a very interesting thing, because when we 
went into this field we, like everyone else, were fearful of what might 
happen. You are quite true in your statement. We approached it 
with kid gloves, so to speak. 

And I think possibly through that fear we were a little reticent to 
take all the steps that eventually were taken. 

But the strange part of it was that once the thing was brought about 
we had no reaction at all. We have no trouble. 

We were afraid something would happen along the field because 
baseball is a competitive game. It isa contest game. We were afraid 
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something would happen between spectators and players. We were 
fearful of many things. ee 
Nothing happened. ee ae 
Senator Hart, I think this should be regarded as a very big aspect 
of the sno that we are considering here. In the past few days we 
listened to recitals of all the tragedies and horrors that would occur 
if poo were permitted freely to enjoy public accommodations. 
wish those who express this concern would think aoa and remem- 
ber the lesson of baseball, because in a restaurant nobody is going to 
come into you with spikes, or throw at your head. And yet in this 
intense competitive setting men, whose regional backgrounds were 
vastly different, and I suppose who were reared with the notion that 
they would never tolerate this kind of association, have discovered, 
once exposed to it, that life went on as usual. . = wks _ 
And I know that the game is better for it. a oa 
_ You can in truth claim to be the American game, because all Amer- 
icans, based solely on ability, are permitted to participate. And that 
is the way life in this country should be. 2 
‘'I think the baseball story is a vivid one,:and you and those who 
brought it about certainly should be congratulated. . 
Mr. Frick. Thankyou. =. = 
i Senator Harr. Mr. Chairman, thank you very much. cor 
‘IT won't ask about all the horrors of trying to find hotel rooms, and 
restaiirants, dnd shiall we'go to Arizona and leave Florida, and all of 
the rest of that.. I think that is a story in itself. i os, 
. The Crarrman. ‘Mr, Frick, the committee might be interested in 
some of the problems that were involved in the training camp matters 
as ae whether the housing and the integration in public -places 
: oy put it this way: Did it cause same baseball training camps to 
move ae be ghe te Shere 42, Bea ean’ ae bas 
Mr. Friox. Senator, the problem—let me preface that by saying 
that I would not like to limit my problems only to training, because 
we had problems in our other cities, in the cities where they weren't 
particularly serious.’ But at first wé had problems—— : 
- Do you want me to talk first about thé training camps? 
- The CHamrman. Yes. - ada seg - 
“Mr, Frick: We have had serious problems at training camps, what 
appeared to be seriou¥ problems, in housing and feeding; nothing else. 
ever any question in the training camps as to the use of colored ball: 
ayérs. No question: of that at all. 
Sgamrae hy SEB. § apr e ae eied ree mere EA 


layers on the field, Negro balip 
hat was accepted... 5 2 8 se ; eee 4 
‘We did have soie difficulties in hotels and in-restdurants. =: 
: If ‘I can mentién some places I--will ‘tell you, for. instance of :the 
Philadelphia Phillies who trained at Clearwater. : ‘They stayed at a 
hotel':where they: had stayed for some ‘years,:and the hotel ‘decided 
they would rather not have-it: was:a resort hotel--they would rather 
not havé ‘colored ball ‘players in the hotel. : ‘There was nothing for 
the club to do. They accepted that for a' little while: until they 
could look around,and theysaid: ty a 
All right, we Will nét’ make a fuss about thid thirig, but‘ now we havé found - 
ines outside of Clearwater where we can go, and where they will accept our 
p 7 
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Because in spring training, ‘gentlemen--let mé explain this: It is 
particularly important to have your players together, for reasons all 
of you can see; for reasons of training; for reasons of player con- 
trol; and for reasons of watching diet; and all that sort of thing. «= It 
is very soporan areas , 

So the Phillies moved from this one hotel to s motel... 


dale. Before they went, over ney. investiaated-and the atmosphere 
had been cleared there, so they.could bring them on.. -. . eye ey 


cause of that, — - 
That, gentlemen, has’ 
way through. © 


it was not confined to trainirig camps, it was true on the road. . 
For instance in St. Louis, when we first brought colored players 


we could-come in. ue es =< ; “ee ‘ . tit 
At that: time, then, the colored players, for 4 littlé while eae he 
ney 


hing: on { 
into ap pees possibly you: doh’t do it.. The iniportant thing. is: the 
eno eagst pth re if you wish.: ag BRN Boa CLE a GEG “SEL, 
Once they could do that, if they wished, I'think it'was right that 
they use'their own judgment. icf 1 oh tne ig. gel be. f. 
“We had several instances of that in the early days, in hotels../ But 


L called the St Louis cluby and I called the: Cincinnatt:olub, atid t 
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The Cuarrman. How many colored players are there in organized 
baseball? Do you have that offhand? 

Mr. Frick. Senator, I am aed you asked that question because I 
want you to know this: That I haven't the slightest idea, and I don’t 
think there is any man in the world who can tell you. 

We keep in my office records of ballplayers since time began. We 
keep their batting averages; we keep their fielding averages; we keep 
their age; we keep their place of birth; we keep all the changes of 
contract; we keep everything else. But there is not a record in base- 
ball, to my knowledge, anywhere that indicates a man’s color, his 
religion, anything about that. 

And to make sure that I was right—I thought I might be asked 
that question—I wired Mr. Shaughnessy, who is the acting president 
of the National Association—the minor league organization—since 
the death of Mr. Shockman, and I have this letter from Mr. Shaugh- 
nessy : 

Deas Comuissioner: Answering your inquiry, since its inception 62 years ago 
the National Association has maintained a record of each player signed by minor 
league clubs. The record consists of such data as the player's name, home ad- 
dress, and social security number, as well as the dates and clubs with which he 
signed contracts, the clubs to which any assignments of his contract might have 
been made, etc. It contains no entries on the player’s race, color, or creed. I 
therefore would not be in a position to furnish any information as to the religion 
of a particular player or players nor could I produce any data or number of 
minor teague players who are of the black, white, or yellow races. 

I do know that we have a lot of people. My guess would be that in 
the major leagues we have over © hundred. and this is just a guess. 
The ia What is the total number of players in the major 

eagues 
; {r. Friox. We have 20 clubs in each league, and each club has 25 
players. 
he Cuarruan. Approximately 500, as an average? 
- Mr. Frick. Yes. 
The Cuatraan. Generally speaking, maybe 1 out of the 5 would 


Mr. Frick. I wouldn’t guess. Some clubs have five and six. There 
are none of the clubs that do not have at least one or two. Some have 
five or six. I think the San Francisco Giants have at least eight or 
nine. Some other clubs have fewer. 

And again, it is hard to say because these men, Mr. Chairman, are 
selected for one reason: Because they can play second base, or they 
can play the outfield, or they can pitch, or they can hit, better than 
anybody else, And the funny part of it is that that is accepted by 
participants of both sides. 

A colored boy who is sent down for seasoning doesn’t object if he 
knows that the white boy who is taking his place can play better 
than he can, and he can recognize that, And, vice versa, the white 
boy who is sent down for training while you keep the colored boy, 
he accepts all this. 

The Cuamman. What is the situation: Is the Southern Association 
now opérating? 

Mr, Frick. No; it is not. 

The Cuarmman. When did that fold up? 
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Mr. Frick. I believe it has been closed, I think, 1 year; bees 2. 
Certainly last year it was not in operation, and this year. It has 
been 2 years since it operated. Iam not sure. ; : 

The Cuainsan. I am not sure about this question, either. It is 
only what I read from the sports pages; and some nights when I go 
howe thet is about all I read. I don’t want to repeat what I listen 
to all day. 

There wae some suggestion made that they did have to fold up. 
There are many other things, I know, in the minor leagues, but segre- 
gation was one of the problems involved. 

Do you have any comment on that? to a teak 

Mr. Frick. I think that is a fair statement on limited issues; yes. 
As you said, there aro many other elements in the systems of a minor 
league club. The part where segregation played a part, if any, is 
simply that within two of those—I think at that time thore were three; 
presently only two—of those States there were State laws which pre- 
vented the mixing of colored and white ballplayers on the field. 

Minor league clubs today are dependent on the major leagues for 
support, financial support. The minor! es are not self-sustaining. 
That support is given in turn for the development of ballplayers 
through what we call the working ent. 

All these clubs have to have working agreements in order to exist. 
When they would not. take colored ballplayers to train. we would 
not give working agreements. It was that simple. Consequently 
the Southern Association, together with other things, did close up 
and stop playing. 

Some of the cities are presently back in because they were straight- 
ened out. Little Rock is back again this year. The situation was 
solved in Arkansas, ‘Atlanta, after being out a year, is back again. 
The situation was solved in Georgia. 

We still have three States—I think there are three—in which they 
have very definite laws. And baseball is not out to test laws or to Zo 
against rules or anything of the sort. | a 

The Cuarraan. And these laws, so that we will get this in per- 
spective, were as to the mixing of players on the field? 

Mr. Friox. That I understand is true, Senator. 

The Cuairman, As I understand it, in the Southern Association 
prior to folding up, at least in recent years, there hasn’t been any 
so-called segregation in the stands, or with the spectators, or things 
of that kind. But it was the law that would apply-— 

Mr. Frick. Somremetion in the stands would not bother us particu- 
larly. That would be a local problem. Our problem was the in- 
ability to send colored ballplayers down there for training, for devel- 
opment. And we are using colored ballplayers, and they are important 
to us. So we have to take our clubs places where they can be used. 

It is just that simple. 

_ The Citarrman. How many teams were in the Southern Associa- 
tion, do you recall? . 

Mr, Fricx. There were eight. 

The CHamsan, Eight? a. Be re 
_ Mr, Frick, There were eight teams. And some of them are row 
mn existence in other leagues: Chattanooga and Nashville are pres- 


merece ett eR Al 
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a ag ded 
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se in other leagues. Little Rock is back in. Atlanta is back in. 
@ clubs that did not return, have not returned—I think I can 
remember them all—are Shreveport, New Orleans, Birmingham, 
Mobile, Montgomery. Those are about the ones. 

Senator. Pasrore. When you say y tey. have returned, you mean 
that nowt now ey 4 ow in ices localities the mixing of players? 


The Counce Yand apparently the ones that haven’t returned 
are the States that still have the law? 

Mr, Frrox. I think that is correct. 

The CuarrMan. Maybe they wouldn’t want to return. 

Mr. Friox. I don’t know. I can’t guarantee they would return 
if eeu was no law. I can only testify as to what has actually 


ha 

Bho cr Crarrman, I wouldn't want to suggest that this was the only 
reason, and the only thing pertinent to this is the problem in accom- 
modations in'training camps. This  preeiey was one of the rea- 
sons. I know the minor leagues had all kinds of problems. 

‘I remember years ago on this committee when the distinguished 
chairman of the committee was Ed Johnson. Ho was president of 
the Western League. Oncea year we would hold a meeting with every- 
body to see hint we could do about the minor leagues. There wasn’t 
much we could do, but wo could furnish everybody a forum in which 
to talk about it, 

: We finally did do something with the FCC on the question of brond- 
casting & major league game, your group, at the samo time the home- 
town was playing. ‘I will never forget one day they brought in five 
security. guirds who were working at the bal rk and they had a 
radio room and were charging 50 cents for people @ who were disgusted 
with the home team to come down there and listen to the Yankees play. 

. This was the last straw. : They had a place under the starids where 
thay. charged: 50 cents and you could come down and listen. to the big 
league game while the home team was playing. 

“So I: app’ the fact mat the minor leagues have: had their 


problem 
Tn the ‘Pacific Coast Lei e, there has never been, as { remember 
it—and maybe you can. verity this—any problein of segregation or 
in tidn:there. - - 
r.' Friox. To the best of my. knowledge, no. I am sure there 
hasn't, or I would know about it. 
The ) CHATRICAN, Bor the purpose of the record, when we talk about 
minor leagu you. aie certain ety don’ t you, Class AA—- _ 
“Mr. Fatox. | Double A 
- The Cuan, Pea the Southern Association was—t 
‘Mr, Frrox, Double A. - 
6Cramman, The Pacifio Coast was—f 
“Mr. Friox, Triple A. 
The CHARMAN, And the International Teaguet 
Mr. Fatox. Triple 
The MN. Pand others were— 
+ Mr, Frrox. Other classifications...’ 
‘The Coarmman, Sometimes even State leagues. - 
Mr. Frog. Yes. 
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The Cuarmman. Do all of the major league ball clubs have what 
I term, for want of more knowledge on this, farm clubs? 

Mr, Friox. Yes. 

The CuamMan. Without exception f 

Mr, Frick. Without exception. 

The Cuarruan. Some of them have mors than others? 

Mr, Frrox. No. They used to, but now we let each of them have 
five. They have working agreements, one Triple A, one Double A, 
and three A’s. So they total five. 

They may have more, but they can’t have less. That is the only way 
we can keep our minor league structure going. 

The Cuarrsan. So that the future success of major league baseball 
largely depends upon the continuation of the so-called farms to feed 
in the players to the major leagues? 

Mr. Friox. It is very important for the development of players. 
Your average youngster, when you sign him to contract, is not ready 
for major league play. He has potential. He has latent abilities. 
We need the minor league clubs to develop him and bring him up to 
the state of perfection where he can perform in the major leagues. In 
that wey ey are absolutely essential to us. 

The CHarrsMan. In your statement—you might want to elaborate 
on this somewhat—you said baseball has paid a price in this field. 
Would youelaborate? _ 

Mr. Friox. I mentioned that. We paid a price. We had to move 
out of some towns that we thought were good baseball towns in the 
Southern Association because we ran head-on into a law. We were 
not fighting the law and didn’t pro to. Wehada job to do, and I 
suppor the State had a law to enforce. So when the force met the 

dies, we went out. So we lost some good talent, yes. That is the 
price we paid. | res 

The Crarrman. Have you had any incidents in this category in 
transportation of baseball teamsf ie | 

Mr. Frick. No. We don’t have any transportation problems, We 
haven’t had. We do a great deal of chartering of planes; and, of 
course, they can travel on planes. We use them in spring training. 
And we use chartered buses, use that is the best way for s 
We have no transportation problems, 

The Ciatrman, Did you have, some years ago, when the so-called 
Jim Crow laws were existing in the South ? 

Mr. Frick. I understand that there were pace a spring training 
where they had some little difficulty in the diners. I cannot put the 
finger on those because I have just heard that. They couldn’t have 
been too serious, else I would have known about it. < 2 

Buel think there was some difficulty there, = 7 

hen they traveled: by train, the pullman was a leased pullman. 
In the spring it requires {wo or three pullmans, and those were leased, 
so to speak, charters, and we had no problem there because our boys 
cou on. aS ee 
I aa. understand that from time to time they had a few arguments 
and discussions concerning service in the diners, But, as I say, they 
couldn’t have been too serious, else it would have reached me. 


ort hauls, 


€ 


The Cuaraman. Lately there has been nonef | 
Mr. Friox, Lately there has been none. ates 


548 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


The CirainMan. We have long since done a job in the field of inter- 

state transportation, including air travel, railroads, and buses, Of 
. 3 : 

course, you wouldn’t run into the problem because usually you had 

your own chartered planes. 

Mr. Frick. We chartered planes. We had no problem. 

The Crrarrstan. The Senator from Rhode Island. 

Sonator Pastore. First of all I express my regret that I wasn’t here 
when you read your statement, Mr. Frick. If you have answered this 
question in your statement, I shan’t pursue it. 

I have only one question and it is this: 

Much of the opposition to this type of legislation that we are dis- 
cussing under S, 1732 emanates from an argument that this violates 
or is inimical to a way of life which has been accepted over the years 
in a region of our country. 

In these localities where you have mentioned players, where origi- 
nally there was resistance, has the matter adjusted itself? Have you 
run into any difficulty? In other words, when we begin to accept the 
change, what do we mean? Do we mean an accepted adjustment that 
works out well or do we run up against a conflict that sometimes leads 
to misunderstanding and regret, and to violence? 

Mr. Frick. Senator, I think I can best answer that question for you 
by reading a letter which I received under date of July 18, from Mr. 
Ray Winder, the general manager of the Arkansas Travelers Base- 
ball Club—this is the corporate name of the Little Rock club. I want 
you to understand this letter was solicited. _ ; 

_I knew I was coming before this committee and I wanted informa- 
tion. I didn’t know. I had heard rumors but I had: no reports 
officially as to just what happened. 

I read you now: | 

The Southern Association of which Little Rock was a member for many years 
never did integrate at any time. We did considerable groundwork and study 
before applying for a franchise in the International League. We were assured 
by the four larger hotels in the city that they would take care of all visiting 
Negro players in the rooms, coffee shops, and dining rooms exactly as they would 
provide fot the white players. We selected the Hotel Marion because of its all 
night coffee shop. 

The local NAACP field secretary requested that we Integrate the park. We 
answered them that we would sell tickets to the general public. When the board 
of directors of the club met, it decided to integrate the park on opening night, 
April 16. No public mention of this decision was made although local TV and 
radio sports announcers and newspaper sportswriters were aware that the 
decision had been made. 

The park was quietly integrated on opening night with 6,066 paid admissions—- 

That. by the way, gentlemen, I think is the record attendance in 
Little Rock— 
of which seyerat hundred were Negro patrons. There was no trouble, no com- 
motion, and no complaint, except one lone man with a sign who moved up and 
down In front of the park. No one pald any attention to him. He tried it again 
the second night for a short time and then gave up. 

Negro players on the home team and visiting teams have been applauded from 
the start, and sometimes louder than the white players. Visiting managers re- 
port better treatment here in hotels and coffee shops than elsewhere. One visit- 
ing team has as many as six Negro players. 

Our Negro players are popular with our fans. They came here in fear, but a 
large group of white fans met the team on their arrival here from spring training 
and took them on tour in private cars over the city. They are much at home now. 

We sold $114,330 worth of preseason tickets early in the spring. Tickets were 
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sold iu 90 citles and towns in Arkansas outside of Little Rock. Enthusiasm and 
support have been steady and general throughout the State. 

Integration in Little Rock has been smooth. It came about naturally and isa 
normal part of Arkansas baseball now. 

That should answer your question. 

Senator Pastore. It certainly does. 

I didn’t know you had the letter and I asked the question cold. 
I didn’t know what your answer was going tobe. But the reason Iam 
explaining this is because I have just been passed a question by a mem- 
ber of the staff, and I don’t want you to think I was in on any 
conspiracy. 

The question here is: ° 

Who threw out the first ball at that game? Do you know? 

Mr. Frick. Yes, I know. Governor Paubus: 

The Cirainsan, What year was that? 

Mr. Frick. This past year. You see, Little Rock was out of base- 
ball and got back in just this last year, in the International League. 
This was the opening: game, 

Senator Pastore. That is all that I have to ask. 

The Cirasrscan. Senator Monroney ? 

Senator Monrongy. I have no questions, I appreciate very much 
having the baseball commissioner here to tell us some of these problems 
and successes that occurred in baseball. 

The Cnarrwan. Senator Morton? 

Senator Morton. Ifa fellow wanted to make a little bet, is there any 
way a fellow can beat the Yankees? 

Rr. Frick. Mr. Giles will tell you the National League clubs. 

Senator Morton. That is all, Mr. Chairman. 

The Cuatnuan. The Senator from South Carolina. 

Senator THurmonp. We are glad to have you with us, Mr. Frick. 

Mr. Frick, Thank you, Senator. 

Senator ‘Txuns10np. This desegregating was done on a voluntary 
basis, was it not?. 

Mr. Frrox. Oh, yes. | 

Senator Tuurmonp. In other words, it was not forced desegrega- 
tion but on a voluntary basis. 

Mr. Fricx. The only compulsion was our inability to furnish work- 
ing agreements to clubs in these areas unless there was—let’s say we 
were desegregated becuse we had ball players to train, and we couldn’t 
send them there. So, there was pressure to that extent. It was one of 
those “I will give you this if you give us that” deals. 

Senator THurMonb. In other words, there was no law that brought 
it about? 

Mr. Frick. No. : 

Senator TuunsronD. Purely voluntarily. The players agreed to it 
and they were satisfied. When things come voluntarily in the hearts 
of the people then it is lasting, isn’t it? 

Mr, Prior. I think that is generally true. ; 

Senator Trurmonp. If it is fo by law, it creates tensions; if 
you force people to do what they don’t want to do, that does create 
tensions, doesn’t it? ; 

Mr. Friox. Was that a question or statement? 

Senator Trurstonp. Do you want me to repeat it? 
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Mr, Frick. No. I said, did you ask that as a question or did you 
make that asa statement ¢ 
. Senator Trrursronp, I asked that as a question. If you want to 
force people—it is just like the 18th amendment. People rebelled 
against it, public sentiment rose against it, and it resulted in repeal, 
did it not} 

‘Mr, Friox. I think you have a tougher job if you have to force 
people to do something; though once in a while you have to. 

Senator TiroRMOND. Tn our State, I believe Frank Robinson and 
Joe Gaines both were Negro players who played on the Columbia 
team. I don’t know whether you remember. 

Mr. Frick. I remember very well. We have colored players in our 
State; we have baseball clubs in our State. 

k Senator Tuurs0nD, They have all gotten along fine as far as you 

now . 

Mr. Frick. To my knowledge. 

Senator THursronp. There have been no complaints? 

Mr. Frick. No, sir. 

Senator TITURMOND. Speakin 3 of equality, I resume you believe 
in equality of sports, too. Would you favor equality of sports by put- 
ting baseball under the antitrust laws the same as football f° 

Mr. Frick. That isa loaded question, Senator. 

The Cuarrman. Do you want to confer with your counsel on that? 
a tt Friok, I don’t think it is necessary.. I have the same answer for 

at. ; . 

The reason I laughed, Senator, is not because you embarrassed me, 
but we havé always had in baseball one pet phrase that we use. We 
fold our arms and stand back and raise our heads and say, “Woe rely 
on the Zoolson case.” The Toolson case is the one which kept us out 
of the sport. SS | Se 

Senator Tirurmonp. Do you favor going under the antitrust laws 

Mr, Farozx. No, sir. 

Senator THuraconp. You do not? 

Mr. Friox. No, sir. | 

Senator Txrurstonp, Then, you do not believe in equality of the 
sports, do yout os oo 
_ Mr, Friox. No, I don’t think we are subject to it. I don’t think we 
are subject to the antitrust laws. We have asked, if everybody is 
brought under the antitrust laws, yes. But we think we are a sport 
rather than a business. And we think we do not affect the economy of 

ecountry; , on ra 

We have had long arguments with Senator Hart and a lot of other 
people onthatone. Itisa long record on that. ee 
: Senator THURMOND, Sometimes it depends on whose ox is being 
gor : Pork a re . . a ee ., wt gee ‘ 

Mr. Frick. I suppose it would influence your thinking a little bit, 
{Laughter.] ts, 
>On your. antitrust laws; what we have advocated, Senator, is not 
that we go.under the antitrust laws, but that the commissioner of bage- 
ball has advocated and has appeared before both the Senate and House 
committees and advocated that football be given the same thing we 
have, not that we be carried with football, but the football point came 
along after we did. : 
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The CHamsan. Baseball players have always said they wanted 
football and baseball to be equal. oe a ete. 2 
Mr. Friok. We want football and baseball to be given the samc 
treatment. However, I am not on the committee. i 
Senator THurMonD. At any rate, you don’t want to be put under 
the antitrust laws like football do you? . 
Mr. Friox. No, sir. I want football to be— ; 
Senator Tururmonp, That is all, Mr, Chairman. Thank you. 
~The Cuamman. The Senator from Alaska. == sss 
Senator Bartietr. Thank you. ‘ 
There will be no questions from me, Mr. Frick. Obviously your ap- 
pearance here has been very helpful tothe committee. - a 
I do want to say though, Mr. Chairman, that your revelation that 
the Seriator from Michigan is involved in the world of athletics is as 
surprising to me as if you had said that I am Lou Diston’s manager. 
he CuHarrmAN. Any further questions. Ses ete 
Senator Harr. As you can tell from my build, E was responsible 
only for their legal status, not their playing caliber. 
Mr. Friox. Mr. Chairman, I have read to you two communications. 
Do ae want them for the record? Should I leave them? 
eCHamman. We would like to have them. 
Mr. Frick. You are quite welcome to them. : 
Senator Hart. Mr. Chairman, ag long as the opportunity was given 
me again, it is repetitious—— eet ot - 
The CHamwan. You are getting special treatment this morning 
because of your status. 
Senator Harr. I shouid een vis = ous 
The Cuarman. There is.a little discrimination going on here. . -. 
Senator Harr. You would assume that I understood this e. But 
it isaserious point. As you leave, commissioner, I would like to make 


For a dong, time the 


552 CIVIL RIGHT8—PUBLIC ACCOMMODATIONS 


Senator Pastore. I think the Senator from Michigan ought to add 
a short rejoinder to that. I agree with him a hundred percent. But 
the record does show that once we did remove the color line, we didn’t 
run into the controversies that are being predicted here today, and 
we didn’t have people going around screaming that they were bein 
deprived of property without due process of law under the 14 
amendment. 

The minute we began to recognize that people were people, regard- 
less of color, and that they had a contribution to make the grandeur, 
the glory, and to the development of America, the minute we began to 
recognize that, all this irritation began to settle and people began to 
find a new way of life that was a real way of life and the true American 
way of life. 

nator Harr, And another rejoinder: we didn’t poll the ballplayers 
to determine whether they wanted to do this or not. 

The Cuarman. The Cleveland Indians have shown up. 

The Senator from Ohio. 

Senator Lauscue. Mr. Frick, you are the baseball commissioner; I 
ain the Senator. Would you change positions? 

Mr. Frick.. No, sir. [L/ ughters) ; 

Senator Lauscue. You remember that I was your competitor for 
the post which you now hold when you were appointed ? 

Mr. Farcx, I believe it was 1951, Senator. I remember very well 
that your candidacy had been suggested. I was going to say you were 
a candidate.’ I don’t believe you were at all, but your name had been 
su . 
enator Lauscne. I tell you now that I met in New York with Stone- 
man, O'Malley; and Topping was not there—— 

“Mr. Friox. Webb, I think, was there? 

Senator Lauscue. Webb was there. 

Mr. Frick. I know about that meeting. ; ; 

Senator Lavscue. I got to the meeting a half hour before time. 
Ohioans didn’t know that I was in New York. oT 
_ I walked around the block but was afraid that somebody would 
identify me, and F went into a Presbyterian Church that had the door 
opéning saying, “Come in—Welcome.” 

The organ was playing hymns, I went in and sat down and no one 
was there. I picked up a hymn book and it said “Flee not from thy 
responsibility; falfill thy duties; stay at thy post.” And, I had then 
come to me the thought, “Shall I uit the governorship und flee from 
that job and take this assignment if it is available to me?” 

' We had the meeting, and I went back to Columbus and issued a state- 
ment that “I don’t believe the job is available, but even if it is, I will 
nottakeit.”  _ , 

Did you know that? So 

Mr. Frick. Yes; I know that. I didn’t know about your going into 
the church, (Laughter-] me _ 

I didn’t know about the power of prayer, Senator, but I know all 
therestofit: © 
= Senator Lausonk. I don’t know whether I made ‘a mistake or not. 
But when you tell me that you would not change posts, I think I made 
a mistake. " . 
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Mr. Frick. I think Senator—and this goes for all of you—I would 
rather have the problems, this great problem that you face—I would 
rather handle it for baseball than sit in your positions and try to 
handle it. 

Senator Lauscue. You havea higher task, I know. 

Tell me this: In the bill before us there is no provision operating 
against labor unions in making it obligatory upon them to accept as 
members persons regardless of race, creed, or religion. Would you 
want to pel he an opinion whether it is proper to have the bill em- 
brace all other activities and not embrace labor unions? 

Mr. Fricx. Senator, I do not think it would be becoming to the 
commissioner of baseball to try to advise the Senate any more than I 
want the Senate to advise me about my business of baseball. 

Senator Lauscue. Goodenough. I will not press that. 

Thank you very much. I am glad that you are happy in your 
post. [Laughter.] . 

I might say to you that I was told that I had 12 votes—— 

Mr. Frick. That was enough. 

Senator Lauscue. And I needed one more. 

Senator Pastore. I think the Senator—— 

Senator Lauscue. Be careful what you are going to say, Senator 
Pastore. [Laughter] 

Senator Pastorr. We of this committee are absolutely grateful that 
you made the decision that you did make, because otherwise we would 

ab been denied your talents to meet with this very, very serious 
roblem. -- 
: Senator Lauscuy. All right. 

Senator Tuurmonp. Mr. Chairman, I want to say that I wish we 
had more Lausches in the Senate. | 

Senator Lavusoue. That is all that I have. 

The Cuarman. Mr. Frick said he.didn’t want to give us advi 
but I want to assure you, every Senator knows how baseball shoul 
berun. Weall are players—or we think we are. 

Senator Lausche, in answer to your last question, one of the wit- 
nesses tomorrow will be Secretary of Labor, Mr. Wirtz, s0 we wi 
have a chance to go into that question. 

Are there any further questions of the commissioner? If not, we 
thank you very much for coming. 

Mr, Frick, we are glad to have seen you again. 

We will now hear from Mr. Rozelle and Joe Foss, the commis- 
sioners of the National Football League and the American Football 


oe 
eare glad to have you both with us. 

I think by listening to the statement of Mr, Frick and some of the 
questions by the committee, you probably have a basic idea of what 
wearetalkingabout. = =) : ; 

. Do vou have anything to add to this, or give us other examples in 
thefieldoffootball? =. 0 
. I call on Mr. Rozelle first, becatise I understand you have no pre- 
pared pment coy at - Z 
Mr. Rozetir. Very brief, Mr. Chairman. 
The Cnatrman. I didn’t see it in front of you. 
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Mr. Rozetie. I don’t have a prepared statemc.t. I have a few 
preliminary remarks. 

The CHatrman. We will be glad to hear from you on this matter. 
You have a rough idea of what we are talking about, and can tell us 
how this might apply to football. ; 

We will be glad to hear from you. 


_ §TATEMENT OF PETE ROZELLE, COMMISSIONER, NATIONAL 
FOOTBALL LEAGUE 


Mr. Rozette. Mr. Chairman, and members of the committee: 

Negroes perform on all 14 teams in the National Football League. 
The only prejudice I am aware of on the part of the 14 clubs is find- 
ing the finest 37 players that they can to represent them on the field. 

uring the course of the season some 600 players would compete in 
our league. I do not know how many of them are Negroes. I do, 
however, because of a recent inquiry made of our public relations 
office, know that in our professional star game played in Los Angeles 
last January, where 66 of our finest players compete, in the last Janu- 
a me 19 were Negro. 
We have no problem relative to seating in any of our 14 cities. 

I would say that the only problems encountered in the National 
Football League might lie in the area of preseason games played in 
certain southern cities, and I believe that this situation has improved 
greatly in recent years. This would be in the area of accommoda- 
tions for the team, and also in seating in the stands. 

However this has, as I say, improved considerably in recent years. 

This would be during our training season. 

As for training camps, no problems exist there. The 14 teams 
train normally on small college campuses throughout the country. 

The Cuamman. And they are usually geographically not in the 
southern area f 

‘Mr. Rozenze. For the inost part that is correct. 

The Cuarrman. Could you tell us briefly what problems there 
might have existed in these preseason games, and in what areas? 

Mr. Rozeztzz. It would largely lie in housing the team together. 
In the past it has been necessary for some of teams to have the 
Negro players, when they spend normally just a day, or 2 days at 
the most, in one of these preseason cities, accommodating the Negro 
players separately from the rest of the squad. 

And the other problem has been in integrated seating at the games, 

The one: Are there some places that still have segregated 
seating 

Mr. Rozetix. Most teams explore this rather carefully before they 
agree, before they contract for a preseason game in a city. But 
problems have developed. There have been times in the past where 
they felt the situation was clear, and then perhaps a week or two 
before the game the situation had to be clarified. 

- The Cuamwman. In those cases I suppose that there would be some 
advance people go down to see what they could work out in the par- 
ticular city or town where the game was to be played ? 

Mr. Rozetie. That has been done; yes. - 

The Cuamman. How many of those preseason games, generally 
speaking, are played in the areas where this might occur? ... . 
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Mr. Rozenze. It has become quite limited.” I would think that this 
year, and I am merely estimating, there may be 5 or 6 games of 
the 37 or 38 that we will play. aan 

The Cuarraran. What about eating facilities? Has that been one 
of the problems? 

Mr. Rozer.e. They normally eat together in the hotels where they 
are staying. . 

The Cuarran. Suppose they had to stay at another hotel? 

Mr. Rozete. Then they would not eat with the squad normally 
except for pregame meals when normally arrangements are made for 
them to eat together at the hotel where the main body of the team is 
staying. 

ne Cannas But it would normally be, as I understand it, in a 
private dining room rather than in the public dining room? 

Mr. Rozetie. That is correct. 

Of course that is the case elsewhere, too. The teams normally —— 

The Cuamman. You keep them all together and get a private room 
and they eat there? 

Mr. Rozensz. Yes. 

The Cuarrsan. I have no further questions of Mr. Rozelle. 

Senator Pastore? 

Senator Pasrorp. I have no questions. 

The Ouarrwan. Senator Morton? 

Senator Morton. No questions. — 

The Cuarrman. Senator Monroney? 

Senator Monrongy. You mentioned the segregated seating. Is that 
the rule of both leagues, that they do not have segregated seating at 
their games? Bas ee es 

Mr. Rozetsec. We do not have it in any of our 14 cities, . 

Senator Monrongy. When ‘you play an exhibition game, a pre- 
season Saat you insist on the same desegregation; is that correct? 

Mr. Rozetue. That is correct. Problems have developed. 

Senator Monroney. Eley re are of both races and they are not S06 
ceene on the field; therefore there is no sense in segregating in the 
stan so 

Mr. Rozetrz. Yes. | <4 ; , 
_ Senator Monroney. There has been no difficulty in transportation 
ofanykind? sec od 

Mr. Rozetie. Normally it is by chattered plane, There has been 
no problem to my knowl Bt 

Senator Monroney. When you handle it through local transporta- 
tion, from the airport in, you have pve own transportation ? 

Mr. Rozetie. Chartered bus, normally. 

Senator Monnoney. So your problems racially are rather minor-—— 

Mr. Rozetty. That is correct. : 

Senator MonRongy. continuing) . Inall areas. 

The players are treated exactly the same, are they not? In other 
words, the white player and colored ‘player are given the same salary, 
prerogatives, and—— Poe Ta —_ 

Mr. Rozecie. Depending upon their ability, yes. 

Senator Monrongy. That isall that I have. 

Senator Pastors. May I follow that up 

The Caarmman. Goright ahead. 
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& policy —— eh 

Mr. Roser: That may contribute to the fact that our problems are 
minor, — 

Senator Pastore. I am not trying to make an issue of this. But 
to get the record Agha you avoid situations by refusing to go to 
those places which would develop into some offensiveness to some 
of your Ni players who are stars and are considered, so to speak, 
members of the family? 

Mr. Rozette. That has been the policy of all 14 clubs who are re- 
sponsible for scheduling their own preseason games as against the 
commissioner drawing up the schedule for the regular season; yes. 
_ The CHamwan. You may be loaded now with 14 clubs; but was 
there any time that you recall, or do you know of any such instance 
where a franchise was applied for from an area where you might 
have these problems, where it was granted ? 

Mr. Rozseiie. Where the franchise was granted ? 

' The Cuarrman, Yes. 

Mr. Rozetie. J am not aware of any problems of this sort arising 
in the awarding of franchises. 

The Carman. Sup there is one of these places where the law 
requires segregation who have a city or urban center where they 
thought they might be able to su port a pro football team. You 
would have the problem then, wouldn’t you? 

Mr. Roze.ie. I don’t believe it would be a problem, because we 
would not grant the franchise. 

The Caamnman, That is what I wanted to know. 

Mr. Foss, da you have anything to add to this? 

Mr. Foss. Mr, Chairman, members of the commi I have a real 
short statement here, a two- one, that I will run through. 

he CuarrMan. I think we should clear the record. 

That would mean, Mr. Rozelle—and I don’t know that there has 
beén any such application—if a place that had segregation could 
support a pro football team and made application, you could not 
grantitforthisreason? = 

Ar. Rozettz. In my opinion the members of the league would not 
approve of a franchise for such a city. 

he Cramrman. This would deprive those people who wanted to 
see pro football of that team, would it not? 

Mr. Rozen, That is correct. If all other factors were equal and 
we would be willing to grant a franchise for such a city, yes. 

The Csramman. I understand. : 

But this would be one problem that would bs involved if there were 
other factors in which the franchise looked like it might be desirable? 

Mr. Rozetie. That would be a decided negative for such a city. 

Senator Lauscuse. Mr. Chaizman, may I ask « question? | 

The CHamman. Yes. ants 

Senator Lavusonp. Do you hire as football players all men, regard- 
less of color, whom you fee} will improve the strength of your team? 

Mr. Rozesxe. Without question. 

Senator Lauscne. That is all. 

The Cuatrwan. All right, Mr. Foss. 
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STATEMENT OF JOE FOSS, COMMISSIONER, AMERICAN FOOTBALL 
LEAGUE 


Mr. Foss. The American Football League came into being in 1960 
us an integrated sports body.. It, therefore, follows that our prob- 
lems, if such is the proper word, on this question have been minimal. 

The only question asked of an athlete by our coaches is: “Can you 
do your particular job better than anyone else we have?” 

The percentage of Negroes on individual teams has run as high as 
one-third of the total 33-man roster. Such was the case with the 
Buffalo Bills last year. The’ percentage was even slightly higher 
with the Oakland Raiders the year before. 

At no time since the league’s inception has there been a team with- 
out Negro representation. This was not by design. But the oppor- 
burly was given and the individual player earned the job. 

A large pereentage of the most publicized players in our league are 
Negroes. Players such as Abner Haynes and Curtis McClinton, of 
Kansas City; “Cookie” Gilchrist, Ernie Warlick and Elbert Du- 
benion, of Buffalo; Ron Burton, of Boston; Paul Lowe, of San Diego, 
and Art Powell, of Oakland, to mention a few. 

Negroes have, in fact, received a majority of the Player-of-the 
Year and Rookie-of-the-Year honors voted these last 3 years. 
Haynes, although only a rookie himself, was designated Player of 
the Year in 1960. In 1961 Earl Faison, of the San Diego Chargers 
was named Rookie of the Year and this past season the same award 
was voted by the league’s players to McClinton. 

As to our stadiums, we play in completely integrated parks. The 
only home stadium which presented any problem was city-owned Jep- 
pessen Stadium in Houston. This situation was rectified last year 
and seating restrictions no longer exist there, either. ; 

While we have a general policy against revealing the salaries of 
players, you would only have to take a 2-minute peek into our con- 
tract file to be assured that all players—regardless of color—are re- 
warded according to their contributions to their individual clubs. 

In closing, I’d like to make a couple of observations which I feel 
are germane to the hearing. . : 

‘At no time in our short history have we suffered adversely because 
of being an integrated sports reek We've found the color of the 
player’s uniform, not his skin, is what is important to the fan in the 
stands or viewer at a television screen. 

To the credit of the Negro players as a body, they’ve done their 
part by their conduct both on and off the field to merit the respect 
yee ained as American Football Leaguers. 

8 Cirnerstan: Did you find the same thing with players them- 
selves in this real ual companion for position as between Negroes 
and whites that Mr. Frick mentioned? ‘You haven’t run into any 
resentment that the white. player my oot the job over a Negro, or 
visa versa, because they take it very well, do they not? 

Mr. Foss. Yes; they don’t pretend to suggest that because he was 
colored, he didn’t haveit. | 

I spend a lot of time with the individual players. I try to hit, and 
I know Pete does, just as many games as is rage possible. We 
play not only on Sunday but sometimes on Friday night, or Saturday. 
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So I also, after the game, go into ‘the dressing room of both the 
winners and the losers and visit around with the boys. 

And I spend time during their camp sessions. And I have yet to 
come ont onto anyone who was griping or growling that they had been 

en 

In pro "tootball the oy are, interested in one thing, and that is the 
best man regardless of his color. 

The Cuarrman, They know that, and—— 

Mr. Foss. Yes. 

The Crairman, As Senator Pastore pointed out, they know of dire 
things that happen. 

ith one exce tion, when you first went into Houston, you had 
some problems di ou not? 

. Mr eS. en we first went into Houston. There was one 

part of the stadium that we did not own—of course the club was leas- 
ing the stadium—and that part was ted. I think that in- 
ved 12,000 seats. The balance of them Mr, Adams put up and they 
were in ted. And soI contacted them and said we will have to 
do something about this. 

Of course, it was rectified last year, so that now anyone can buy 
a seat anyplace in the house, I think probably the thing just worked 
itself out use no one lost their sense of humor on the thi 

In the meantime we went over and played at New Orleans, and some 
folks advised against it, and said “you will into nothing but. 
trouble over there.” But we just told both sides that were ageravatin 
at the time, “just take it low arid slow here, and I think things will 
work themselves out.” And they did. - 

We had an overflow ctowd over ‘thers and there was not one single 
incident. We: played in Mobile, we played every year since their in- 
Ve B and we had no difficulty thereatall. 

Ve played in Atlanta, Shreveport, a number. of other Southern 
cities. As of the moment, Ihave not had a single. report of even one 
incident... 

The Ciarritan. These games have taken: ‘place comparatively | re- 
cently in those areas? ; 

Mr. Foss. Since 1960. ae 

The Cuamman. The last 2 yea actually. 

As you point ott, there was no dire probem All the fears about 
agitation weren’t founded atall. - 

Mr. Foss. No, sir. 
P ihe e CHARMAN. Problems didn’t happen i in the stands or on: ‘the 

) 


Mr. Foss. No, sir. 

When aman goes down that old feld the’ ‘fain, you find, doesn’t 
pay any attention. He will just cheer. if the man puts on a good 
performance, that is what he is interested in.’ They cheer him™ just 
ag much, whether he is red, white,.or black: 

The Cratraan. Mr. Rozelle, when was the: last Natiorial League 
team integrated? What date? 

Let me ask you this first, for the record: Are there Negro players on 
all your teams now! ~: |: 

‘Mr. Rozetie. Thatis correct. ~ 

. The Cuarman.’ When was the last o one integrated 


' 
‘ 
} 
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Mr. Rozetie. Washington Redskins. ° 

The Cuarruan, What date was that?- 

Mr. Rozerre. 1962. 

The Cuarrman. Just last year? 

Mr. Rozetue. That is correct. = rm 

The CHareman. Prior to that—as I recall, all the other teams were 
integrated ? 

Mr. Rozeiiy. Yes. es sae 

The Cizarracan. Even since the beginning? 

Mr. Rozeie. Fora great many years. 

The Cuairman, It goes back quite a bit? 

Mr. Rozetie. Yes. 

The Cuarrman. Mr. Frick mentioned about records. Do you péo- 
ple keep the same kind of records in your commissioners’ offices that 

{r. Frick mentioned? I asked the question, how many colored ball- 
players are in the two leagues, the professional leagues. He said he 
ue know generally, but he couldn’t tell me offhand from the record. 
Is that the same kind of records you keep? : 

Mr. Rozetie. We have no official records that we give of persons.. 

The Cuamman. Do you have a record of the man’s name and where 
he was born and statistical data, but you don’t have whether he is 
black, white or oriental, do you? 

Mr. Rozersy. That is correct. None of our official records. 

The Cuarrman. Or whether he is a Lutheran, Holy-Roller, or 
Catholic? 

My. Rozezxie. That is correct. 

The Cuarrman, And are yours the same, Mr. Foss? 

Mr. Foss. Mr. Chairman, we don’t pay any attention as far as rec- 
ords are concerned, Bat? ot 

The Cuarman, I would like a few Lutherans on it. 

Mr. Foss. Yes, sir,a few Norwegians, 

The. CHARMAN, They don’t make very good football players for 
some reason, 7. 

Mr. Foss. Just prior to my coming down here we did check just to’ 
see how many we had last year as regulars. It turned out that out 
of the 264 players in the league, 54 were Negro. So, we don’t have. 
any records. Se ee opes 

e CHAIRMAN, You just pce an nainys ; 
ae Foss. We went back into the book on the program thing to col- 
ect it. at 

The Cuarrman. Do you haveany questions? — a 

Senator Harr. No, Mr. Chairman. I think the point should be 
made that football players and baseball players also are from the whole 
strata of society. The explanation is being made to the committee that 
it is possible, even with highly competitive adversaries, for Negro and 
white to compete against each other and with each other, and these 
are men who come farms and cities, from families of material 
means and from families who are poor. | ; 

In the case of football, virtually all are college men. In baseball 
this is less true today, I think. But you gentlemen have descri 
an intensely conipetitive arena where what we claim about American 
tradition actually is true—that a man is judged on his ability, and the 
house has not come down around our ears. : 


560 CIVIL :RIGHTS-——-PUBLIC ACCOMMODATIONS 


Instead, everyone, even the “grandstand managers,” agree that the 
quality of both gameshasimproved. =~” 

The Cuarrwan. Mr. Foss, the ony team, however, that you have 
that might be considered in the South, say south of the Mason-Dixon 
ba ouston, is that correct? 

_ Mr. Foss. Yes, sir... Since we moved Dallas up to Kansas City. 
That just gives us Houston down south. We are having a number of 
preseason games down there. Tho present preseason schedule—— 

The CHatrsan. You have a terrific umber of top players that come 
from the South. 

Mr, Foss. Yes, sir. 

The Cuarrman. In both leagues? 

Mr. Foss. Yes;sir. : 

‘ Pho Cuarawan. I suspect. that there is a littlé method in your sched- 
uling that gives the southern people the only op peroiily they get to 
see their college heroes in action in pro football by a preseason game. 
Is that why you do it? S 

Mr. Foss. That is correct. And also there is great interest devel- 
oped in our teams through television. I think that some of our largest 
television ratings are derived from southern cities. 

“The Cuaman. You get a big star on your team and if he came 
from some Southern State, even with segregation by law, you might if 
you could work it out have a game in a big town in that area so that 
the people there could see their home Stato star. That is why a lot 
of them are scheduled, I imagine. . 

Mr. Foss. The way I look upon it is that ne sports has done more, as 
far as integration is concerned, than any other one thing that has come 
on the scene. Whether it is in baseball or football or what it is, you 
are looking for the best performer. And I think everyone comes to 
realize that the color has no bearing onthesituation. — | 

The Crarrstan. Mr. Frick was telling me that thereare two pro- 
fessional teams who are thinking seriously, if they can get them, of 
sening two Japanese players who are, as you fellows know, terrific 
baseball players. —_—s_- 

“But, anyway, none of these dire things happened when you did hire 
colored ballplayers. “+ 

Senator Harr. Mr. Chairman, you raised a point that I am sure 
there i: great curiosity about. And I ask Conimissioner Rozelle: 
Did the league participate in the persuasive efforts spearheaded by Mr. 
Udall with respect to the Redskins? | 

Mr. Rozrraz. I had meetings with Mr. Udall, and subsequent dis- 
cussions with the Redskins. 2S aa 
' Senator Hart. Can you comfortably describe any of theset I am 
sure we would be interested. a 8 

' Mr. Rozetrx. I feel that the Redskins came to the realization that 
more intensive and a broader scouting system might be done for the 
football team. ‘That was done and was partially demonstrated in the 
record of last season. 4 me | 
." Senator Hart. Did the economic impact on the Redskins in the box 
office reflect. that this change in policy harmed. the company? — 

‘ Mr. Rozetze. I think they were quite pleased with the results of 
your fine stadium here. - 7 

Senator Harr. And their record on the field improved alsof 
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Mr. Rozetzs. Yes; it did. They had a very fine football team. 

Senato: Harr. When we hear about Thanksgiving Day riots, we are 
not talking about the Redskins? , 

Mr, Rozetts. We certainly are not. 

The Citarmman. In that case, too, when the Redskins were not inte- 
grated, they played most of their preseason games in the southern 
areas, 


Mr, Rozriir. They have for a number of poets played many games. 

Senator Hart. The great bulk of them, use they weren’t inte- 
grated, but they have been able to do it since they have, as you pointed 
out. ; 

Mr. Rozezs.e. Yea, sir. - 

The Cuarrman. And there were no dire problems there. 

Thank you both very much for coming. You have contributed a 
great deal to the problem we have before us. 

Senator Tuursonp. Mr. Chairman, could I say a word f 

Tho Carman. Yes. 

Senator THursonp. I just want to say that down South we have 
produced a lot of very fine football players, and I presume that a good 
many oF these are now in the league and I hope you are well pleased 
with them. 

Mr. Foss. Yes, sir. I can say that we have some mighty fine boys 
from down your way. 

Senator Tuurmonp. We are glad to have you with us. 

Mr. Rozeiiz. Thank you. 

Mr. Foes. Thank you. : 

The Caatrman. Thank you very much, gentlemen. We appreciate 
your coming and giving us your advice, 

Tho committee was to have two witnesses this morning. Asa matter 
of fact, we were going to have the hearing continue yesterday, after 
tho adjournment of Con but the session went on quite late, and 
the Senator from South Carolina and I decided we would try to get 
thesa witnesses in today. We were hopeful they could be here by 11. 

apparently ane are on their way and may not get herein time. So, 
we will recess until 2:30 in room 5110, thé regular Commerce Commit- 
tesroom. - ae 

We will hear two or three or as many of the witnesses that we did 
not hear yesterday as we can. a 

The committee stands in recess until 2:80. 

(Whereupon, at 10:40 a.m., the committee was recessed to reconvene 
at 2:80 p.m.) 

A¥TERNOON SESSION 


Senator Monroney presiding.) 
enator Monronpy. The Committee on Commerce will resume its 
hearings on the bill S. 1782. 
We regretted yesterday the committee session had to be adjourned 
because of the meeting of the Senate at noon, It may havo.incon- 
venienced two other witnesses who were scheduled to appear here. 
‘he first witness, carried over from_ yesterday, is Mr. C. Maurice 
Weidemeoyer, delegate to the Maryland General Assembly. - 2 
Mr. Weidemeyer, we aro happy to have you as a witness, Do you 
have anyone who is testifying along with you? prey a, ° 
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Mr. Weiwweseyer. Some other men from Maryland who were testi- 

i Mr. Setta, I believe, who is not on the program, but probably 
mentioned with others. 

Senator Monroner. We have only your testimony as accompanied 
by others. 

i. Mr. Wewemeyer. Mr. Setta came over and was here yesterday. I 
understood he was here and had his own statement. 

. Senator Monroney. We don’t have him scheduled. I thought you 
hag have had a delegation here. 

| If you care to introduce them, if they are here, we would be happy 
to have them. 

Mr. Wetpemeryer. We have quite a few people here from Maryland, 
Mr. Chairman, and most of them are opposed to the public accommo- 
dation law, — ; 

I might ask some of the Maryland people here, who are in business 
and who are opposed to the public accommodation law, to please stand 
and let the committee see who they are. We do have other business 
‘-peoplehere. - — : 

;. Senator Monroney. Would you care to state their names? 
: Mr. Purcera. George Purcell... ; 

Senator Monroney. What type of business? 

Mr. Porcetn. Restaurant. 

Senator Monroney. And address? 

Mr. Purcett. PopesCreek,Md. 

Senator Mowroney. And the other gentleman? 

Mr. McKay. Clera McKay, Millersville, Md., motel and restaurant. 
-- Senator Monroney. Thank you very much. You may proceed in 
your own way. 

- ‘Who is the other gentleman you said wished to testify? 
- Mr. Wememeyer. Mr. Setta, who has a motel in Easton, Md, 

Senator Monroney. Is he here? 

Mr. Weibemeyer. He was here yesterday. He passed me on the 
road this morning. I uriderstand he ison his way over. 

- Senator Monrongy. You may ee 

The Chair will consider Mr. Setta’s statement when he arrives. 

Mr. Weemerer. I might say I am arty to have to bring you back 
this afternoon. When I left yesterday, I thought I was to come back 
Friday, and then late last night I got word to be here at noon today 
and I was here about 11:30 and found out that your other witnesses had 
concluded earlier. So that you had to come back this afternoon. 

Senator Monroney. We would have been here in the building any- 
way, 60 it is no great inconvenience, 

r. WEIDEMEYER. Mr. Chairman and members of the committee—— 

Senator Monroney. I am sorry Senator Magnuson cannot be here. 
‘He has to preside over his Appropriations Subcommittee, hearing 
evidence on the appropriations of the Veterans’ Administration. 


STATEMENT OF 0. MAURICE WEIDEMEYER, DELEGATE TO THE 
MARYLAND GENERAL ASSEMBLY (ACCOMPANTED BY OTHERS) 
Mr. Wememeyver. My name is C, Maurice Wiedemeyer. I am a 

‘lawyer of Annapolis, Md,, a memoer of the Maryland House of Dele- 

gates from Anne Arundel County. =: 
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I might state, Mr. Chairman, that some years ago I spent some very 
pleasant days out in your State of Oklahoma when I was then associate 
coun for the Creek and Seminole Nations, battling for the people in 

our State. ; 
: I went on some of those cases to the Supreme Court of the United 
States from the Court of Claims and tried to get some money out 
of the Federal Government to put justly, I taught, in the hands 
of those people in your State. And I did have the honor and dis- 
tinction at that time of having won two cases in the Supreme Court 
of the United States on one sing eday. . 

My associate and I argued. the two cases the month before, and 
ven ern the following month, which was quite an achievement I 
thought.  —_._—. . 

I might say that some of the attorneys that I was associated with 
were out in Oldenville, Newnlla, and Newfalla, I think probably knew 
you, and at that time spoke very highly of you. aad a 

Senator Monroney: Thank -you very much. It is quite unusual 
to wina doubleheader inthe Supreme Court. 

Mr. We1wemeyer. I wish to state that I am unalterably opposed 
to the passage of Senate bill 1732, and I am also opposed to passage 
of any public accommodstions law whether by county, municipality, 
- State or Federal Government. The so-called public accommoda- 
tions laws do not accommodate the public generally. They accom- 
modate only a small minority of the public. The vast me jority of 
the public, in my opinion, have their own desires and their own ikes 
and dislikes and wish to choose their associates, i.e. the persons with 
whom they socialize and the persons with whom they to associate 
in the conducting of business. — 2h os Ss 

In my opinion it has always been.an inherent, basic, and funda- 
mental right of all free men in a free nol to associate themselves, 
socially and commércially with persons of their own choosing. 

. It has often been said by: proponents of measures like this that 
public accommodations bills are bills to guarantee freedom, I think 
that the approach is wrong. They should be called freedom-depriving 
bills. The bills give an unwarranted freedom to a small minority 
while denying to the vast majority of ‘our citizens and_ businessmen 
a very basic freedom, namely, that of associating and hay Se 
ness with persons of his own choosing. The argument that use 
a State or Government ‘authority has licensed a person to do busi- 
ness, that they should be able to regulate every facet of his think- 
ing and conduct is something foreign to the American system of gov- 
ernment and cannot help but lead to eventual socialism, dictatorship 
and complete control by the Government of every act, thought, and 
deed of every individual! citizen. Tho privileges and accommodations 
which the proponents of this measure contend are denied to Negro 
citizens are not denied to them.at all, because they have the same 
opportunity to go into business and to conduct a hotel or restaurant 
or other types of businesses, just as much:as any other citizens who 
have previously done 80. ne ieee 3 

I have said many times, and I say it to you sincerely, that if the 
NAAOP, the CORE, and the other ultraliberal organizations; who 
are daily harassing and pestering the American people, would spend 
their money and effort-on promoting the welfare of the colored race 
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by assisting them into getting into business where they could cater 
to their own people, they would be accomplishing something. For 
years, the NAACP and CORE and others have been collecting $1 and 
$2 dues from people all over the United States and spending the money 
principally in agitation of the white race which neither gained respect 
nor promoted the Negro economically. I would suggest to them that 
if they wanted to organize a hotel co tion or any other business 
corporation, and if they could not sell stock at $25 or $100 a share, 
that they sell more shares at $1 or $2 per share and spend their money 
to better use than by giving it to the NAACP and CORE and other 
organizations, 
he idea that people are helping themselves and Pino ne them- 
selves by deman ing that others furnish them and give them that 
which they could obtain for themselves is a false idea of promotion 
of that individual. Rights and privileges of association are obtained 
ony rough accomplishment and mutual respect. 
rtainly, nothing is furthered or improved by an insistent demand 
that people be taken in and accepted under circumstances where they 
have not as yet earned that respect, and no law, whether of the Fed- 
oral, State, county, or municipal government, attempting to force 
association of people, can be successful under such forced conditions. 
Certainly someone and some group in the Sage are bound to wind 
up with receiving more contempt and ill feeling than with respect. 

I disagree also with those persons who would attempt to portray 
the present disturbances in this country as spontaneous outbreaks. 
cannot be led to believe that the colored people of Cambridge would 
conduct themselves in the vicious manner in which they have, if they 
had not been engineered, guided, and inspired and financed by outside 
influences and capital. It would seem to me that it would be the wiser 
thing for this committee to consider the traveling and interstate com- 
merce of persons like Martin Luther King and others whose sole 
pu in going from State to State is to create dissension, confusion, 
and unrest, an cere going in areas where the colored people 
have been very well satisfied and whipping them up into a fervid heat 
of passion and hate for the white race, 

say to this committee, quite sincerely, that if the purpose of this 
committes is to promote the welfare of the colored race, that it is going 
about it in the wrong way. Certainly, the attempt to promote the 
Negro race of less than 20 million people in the United States against 
the will and wishes of the majority of the remaining 160 million 
cannot do anything more than swell in the breats of the vast majority 
of the American people a deep feeling of resentment and contempt and 
it is obvious upon reflection that such a condition in this United States 
has not improved race relations. 

It has often, and Sea I think, been said that it is necessary that 
we pass public accommodations laws in the United States so as to 
impress foreign nations, and naturally the question arises to me: 
what nations are we trying to impress? Are they the nations that we 
have been continually financing and do we have to ruin our whole 
civilization and our mode of living in order to try to create an impres- 
sion? I believe that a careful look at and a survey of many of the 
nations whom we think we have to impress, would only serve to con- 
vince us of the utter futility of such an attempt. Those nations, many 
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of them, have century-old customs, prejudices, and feelings, which 
would never-be changed even th ugh the United States did a somer- 
sault and acrobated itself into rujnation and oblivion. 2 2s 

There was a time when the Communist conspiracy talked in terms 
of worldwide revolution. That attitude on the part of some Commu- 
nist nations has now changed to a policy of slowly degrading and 
demoralizing the United States as one of the main capitalist nations 
and with further attempts to harass and ruin us economically. I 
believe, with other great and prominent men, that the Communist 
conspiracy to wreck the United States is certainly being overjoyed 
at the almost fanatical eh ibe being made by many organizations 
to ruin this great country and that the Communists are well up in many 
of these movements of agitation for puvue accommodations. 

As & Democrat, I sincerely regret the actions and statements of the 
President and his brother, the Attorney General, because I realize 
that if they continue and persist in their course of conduct to promote 
the Negro population without regard to the wishes of the vast major- 
ity of white citizenry in this country, that neither have they pro- 
moted themselves politically nor have they advanced the well-being 
of the United States as a whole. 

It may wel] be that my remarks here today will go unheeded and 
that men in high places cognizant of the young power of certain 
Broups, will continue in this false move until confronted at the polls 
xy an overwrought voting populace, who will be so angry and dis- 
turbed that many of the present-day office holders will be defeated at 
the polls. In conclusion, let me say that I hope that the U.S. Senate 
will not approve any public accommodations law and will not attempt 
to hamstring the American businessmen and cram such a bill down 
the throats of the American people. It would be the wiser and safer 
thing to do to have the people of the United States express themselves 
at the polls in matters of this nature. 

Senator Monroney. Thank you very much for your statement, Mr. 
Weidemeyer. 

You are, as your statement i:idicates, a member of the assembly of the 
house of delegates. 

Mr. Wemempyer. Yes, sir. 

‘Senator Monroney. Representing Anne Arundel County? 

Mr, Wrmemeyer. Yes, sir. | 
_ Senator Monroney. Am I correct or not in the fact that Maryland, 
just this last legislative session, did pass a law requiring Uesee Tees: 
tion, or at least admission of other races in your public accommoda- 
tions in that State? | 

Mr. Weipemerrr. The legislature did pe this, and it was limited 
to hotels, motels, inns and restaurants, and exempted those places that 
sold alcohol ic beverages . 

I think the way the wording of the exemption was phrased was 
“Those premises or portions of premises used primarily for the sale 
of alcoholic eda a 

I will say this; That I vigorously opposed that bill as a member 
of the hanes I ome know inet was the beater of the movement 
but I did vigorously oppose it. The paper said I vigorous opposed 
it. We gota substantial vote, I think 24 Prot it, 2 


: votes, against it, and man 
counties abstained. = : 


566 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


I want to say this: The reason that many delegates abstained is 
because 11 of the 23 counties of Muryland were exempted through the 
bill under a local option provision ofourlaw. = 

I want to gay this: that——' __ : j oe wPD Gg. o rp? 

‘Senator Monkoney. If I may ‘interrupt right there: As I‘under- 
stand it, under Maryland law if & county does not wish to be included, 
it is‘a matter of what we would call senatorial courtesy, and I guess 
you would call it legislative courtesy, that the legislature does not 

ind those counties to abide by that law. ° 
_ Mr. Wewemeyer. That’s right. 

_ Senator Monroney. In other words, it applies only to those counties 
wishing tobé bound; isthatcorrect? |. 

Mr, Wewemeyer. Yes. .. et ee 
’ Now wo have another provision in our State law that Carroll County 
had a special referendum provision. So if the Carroll County peo- 

le—and I am sure they will vote against it—vote not to accept the 
aw, then 12 of the counties of the State will be exempted from the 
provisions of that law. ae 

Senator Monroney. How many now? Eleven you say are now 

exempt? 
- Mr, Weweatyer. There are 23 counties; 11 are exempted; which 
leaves 12 in it. And one of the counties included will not be included 
if the people vote against it; and there is a special provision for referen- 
dum provided in Carroll County. 

Senator Monroney. Is there a State referendum also out against the 
aw ee ok. a . 

“ Mr. Wetwemeyer. Yes. I noticed the paper this morning said that 
I ‘was, again, the leader. I was one of the atforneys, and one of the 
persons interested in it. But.I wasn’t the leader of the movement. I 

id help to get some signatures, and } talked to'people about it.” But 
I wasn’t a leader of it; probably one of the inspiring Influences, maybe. 

But the paper said that it was an‘ unsuccessful attempt, Mr. Chair- 
man. ‘The paper. said an unsuccessful attempt. And it looked to mo 
like maybe either misinformation or maybe an attempt to degrade our 
efforts, But I think we weresuccessful. 

Our law requires that we have 23,000 signatures. We produced 


nearly 80,000 signatures. And we produced it the first time. We got 
half our signatures without publicity. We went very quietly. On the 
second half of our signatures we produced them when the newspapers 
were saying the law was in effect. A lot of our people thought it was 
ust a dead issue. When it came time to collect the signatures I could 
have gotten several hundred signatures, but we thought it was useless, 
sowedidn'tdoit. =. oo, 

I am sure of this: from the way I saw and the way the people of 
Maryland felt, that if we had gotten the proper publicity on it, we 
would have gotten 50,00 or 100,000 signatures with no more effort than 
we put forth. | ‘y: 

. Senator Monronby. Is the law subject to suspension or to submission 
on 8 Teferendum to the people as. a result of these signatures? 
Pees Wein :MEYER, Res, 1 nder our constitution ° t the State, And 
he court of appeals held -year,in the Savings and Loan case de- 
cided June 1998 tl ne oon a 


+ 


hat by the constitution of Maryland the public ac- 


eee 
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commodations law, or any law, is suspended upon the filing of signa- 
tures. Here is where the hitch comes. . 

The secretary of state said that apparently a certain number were 
invalid, and therefore the law wouldn’t go into effect. But the court 
of appeals held last year in that case that the attorney general’s opinion 
-is advisory only and does not serve to terminate the suspension which’ 

the constitution gives. ~~ - han, 

So it is my contention that the public accommodations law in Mary- 
land is now suspended. And the court of appeals there said that no 
one can determine to put that law into effect except the people when 
they vote on the refereridum, or‘if, in the meantime, the courts get hold 
of the matter ind they decide. of 

And so far as I know, the matter hasn’t been decided by the courts. 

Senator Monroney. So: it is still wale judicial action as to 
whether the law becomes effective now, or whether it is suspended until 
it is voted on by the people, if the courtssodecide? 

iThanetapapers kop eying tnd T asy thalaw!l ded, and 

@ newspapers keep saying it, and I say, the law is suspended, an 
I refer than to this casé veh ts the Savings and oak ches in 183. 
Atlantic 2d at page 347. 53 

Senator Monroney.. You said there are 84 votes against it. How 
many votes were forit? == = ° e 
ye r. WEIDEMEYER. They had to have a constitutional majority of 


But now I want to point out this—— | 
Senator Monrongy. What was the total count? Don’t you remem- 


r ‘ ‘ ‘ 

Mr. Wrtpexeyer. No, I don’t have the figure now. I know they 
had to have more than 72 in order to get the constitutional majority. 
- But now we had 11 counties exempted, so that the delegates from 
those counties sat quietly by, most of them, and either passed or said 
nothing in opposition to it. So really, by exempting the counties, wo 
of the opposition were hampered because we didn’t have their activo 


support. ee ie 
Bit I am sure that the delegates who voted for it did not represent 

the wishes of the majority of the people of Maryland. 
‘Senator Monroney. Maybe we don’t represent the le of the 

un une when we vote on these things. We think we do. 
Mr. Wememerer. They usually tell you about it if you don’t. 
Senator Monroney. At election time we hear from them particu- 


larly. 
There :was a constitutional majority of 72 for the desegregation 
legislation, and 34 against it; is that correct? a 

-Mr. Wemwemerer. That’sright. a 

I want to point out this: My county is included in it. When the 
bill went through the house my county was taken out. But. they 
elected a Republican senator from my county for the first time in 60 
years, and he had pledged for the public accomimodation law. So he 
put Anne Arundel County back init. I want to point out that he did 
that. I ran on the ticket, and every speech I made I spoke against 
public accommodations, and I said ‘it: would be a current issue in the 
egislature, and it would be important to back men who were oppos 
toit. And I led the Democratic ticket and it was the firet time in my 


s f 
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life that I had ever run for office as a Democrat. They had known 
me asan ardent Republican for years. - 

So the Democrats accepted me and gave me top votes. So I take 
from that that the people in my county certainly didn’t want it. 

_ Senator Monrongy.. Maybe they. wanted a Republican voting on 
the Democratic side. $50 

Mr. Wememeyer. In the Democratic Party—the Democrats have 
to vote for Democrats, But even the Democrats gave me top votes 
in the Democratic primary, and in the general election I was near the 
a where I had the Democrats and Republicans voting for me. 

“Sonator Monroney. In your statement, Mr. Weidemeyer, you make 
an argument on behalf of yourself in support of the right to segre- 
gate and insinuate that it is wrong to require any pure accommoda- 
tions genuinely to be public—that is to keep their doors open and not 
discriminate because of race or color. 

Nondiscrimination, however, is a practice in 32 of our 50 States, 
as you well know, is it not, where they have laws or regulations that 
require the acceptance of people regardless of race or color, requirin 
service in restaurants, motels, hotels, or public accommodations o 
that nature? 

Mr. Wememerer. I understand 82 Statesarshavingit. 

Senator Monroney. The point I was trying to make js this: You 
say that they should raise the money and finance the building and 
construction of motels and hotels to take care of colored people as 
they travel. This would be senseless, There is a good deal less than 
half of the States that deny accommodations. ~ 

Would it not be expecting the unusual for minority races to be re- 
quired to finance their own motels, since in 82 States there is no effort 
made to segregate? 

Mr. Wememersr. When the people of the United States—and I 

ess I am referring to the white race—built their own motels and 

otels, they built them with their own money and industry. I say 
to these colored people, and I have said it in the Maryland Legis- 
lature when I have been there many times to op them, that I 
thought they were poing at it in the wrong way. ey. were collect- 
ing $1 and $2 for the NAACP. They were using it in a lot of agita- 
tion which only worried and aggravated us. And they weren’t getting 
very far. But I suggested to them to take the same money and organ- 
ize corporations; instead of giving the $2 dues to the NAACP, to buy 
a $2 share of stock, and sell that stock, and promote their own indus- 
try, and thereby they would be doing something for their people, and 
they. would really be getting aliead; and they would be gaining the 
t of all the people of the United States by doing that. 
enator Monroney. I think we have only about 18 out of the 50 
States that they could operate in, because the other States show no 
lineofdiscrimination. = -— fe . 

This would be rather futile to expect them to go around and raise 
money, in order to have separate motels for colored people traveling 
in these 18 States and needing accommodations for the night for their 
wives or their children financed by people of that same race. . 

: In the other States these are considered to be general accommoda- 
ons. . DS = bat Bey oe Pols : ; ; ; : 

- Mr. Wememerrr. On the other hand, Senator, it-has been my ob- 

servation that many fellows—and some of them in high places—do a 
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lot of'talking about-accommodations ofthe Negro; and-all that; but 
I don’t see any of them spending their money an their effort in going! 
into business to put up-something like that. They dlways say, “Let 
the other fellow who has done the work, has put his money in his own: 
private business, get out and furnish that.” - 

I would like to see some of.these fellows who got so much money: 
and do all this.talking get out-there,and put their own money and 
effort into some business and then integrate that and: 860 how, it? 
affects them economically. : 

Some of them could well take the tax: ‘oss tnd would probably: 
be lad to getit. © - - 

enator MonRoNneY. I believe youtnentioned i in. your ‘statement that: 
you felt that this committee euoule show some pantereet in prohibiting: 
travel in interstateareas, ° oak, 

‘It would seem to me that it would be the wider hing! for this comintttee to’ 
consider traveling in ihterstate comiherce of persons Hke' Martin Luther: 
=e con. ee fu son toa a feet and elt Fejiberptely cone . areas eee the'c colored 

nston, con 
pe te have Ten'y yery well eatistiod ed ad whipping them up tate a balay heat, 

reaction and hate for the white race. 

“Would: you ‘want that, rule to apply to. our good: ‘tridads { tn the 
Congress, or to other citizens who feel strongly in. favor, of segrega-, 
tion; that we should nat allow our colleagues to-travel in Anereiate 
areas to advocate their point of. view? J 
_ Mr. Weipemeyen. I don’t Unite it is wrong for them. to go to intérs, 
stata commerce and advocate their, views as long as they don’t whip, 
pegple.y ne to demons rationg and create a lot of:commotion. __.. 

pu gag to me to hear, fellows like Martin Inuther King: 

hat, "Tain in a nonviolent, thing,” and « overy time they; 
a9 ito a ute t oy Win up. with violence. ; 
ai inclinéd to believe, and I can onl. y. dae a conclusions, 

Tha. | is sole’ | purpose vis drawing: and creating isruption’ sae 


Phe colored | peopl of Cainbridge are ‘fine’ o' people. ox Tot. of thom, 
are hard working. Some of loaf around. But they: 
people. g. And they wouldn't, he ion ng all this if i¢. seen for "hallows 
like Martin Luther King, and outside, money coming i in here to stir: 
em up 
T do} rt 'indw’ how true, Hs but: eves jis jis 2 2.0r 8 Woe , one of: 
my clignte ogmeé into my office 9 and tol to said, You ow that: 
they havp two buses out at Pa 6,” “And, Parole is a colored area: 
right outside of Anngp ee And good people are there. . Some 
them n arg apy client them every day, tall te fren and sha 
hands. w with then te said, ey haye a. "buon buses out there: 
and the talk 1 ig tha tthey are trying to got twob ena from.A puneres: 
‘Re over, ene demonstrate at.C 
rat's butside n money, and. it ia mp ue Ps money even coming into, 
Upse psetting us., a 1s. A tie tote spe 
‘pul ved yin oe ee ve he ee ‘ 

Martin Luther King, i 6 ay and suck 
tb th (nob ik ould probably ae jae problee ne wtiols lot more good than; 
mand stiri up the way. he hag,bean, ...."; ely farts 
ene fonkoner, ..X Wu hevete saentipned in heroes sy rules a 
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Mr. Wememeryenr. I am a little in error on that statement. I said 
the committee, and the committee, I realize, couldn’t consider it un- 
less they had a bill before them. So, I might say that maybe some 
of the individual Senators could give some thought to prohibiting 
these agitators from going in just for the sole purpose of agitating 
and stirring up demonstrations and trouble. 

Senator Monroney. Would you want the other side to oppose 

regation—— 
. Wemembrer. I suppose if we got that bad they ought to legis- 
late against us, too. We haven’t done that. 

Senator Monroner. You wouldn’t want to be detained and con- 
fined to Anne Arundel County. We are glad to hear your testimony 
here. We believe in freedom of speech. I thought that was one of 
the prime clauses of the Constitution. You haven’t mentioned the 
commerce clause, an item of interest that I am strongly concerned 
with, as the constitutional basis for this legislation. 

Do you have any statement to make on that? 

Mr, Wewemeyer. I will say this: that it seems to me in the last 20 
years that the Supreme Court has stretched the commerce clause 
and the 14th amendment just like a rubber band, and I suppose that 
we can pass laws and stretch it in our imagination that the commerce 
clauses ue te 

But I say this, that if we stretch the commerce clause so as to 
apply to every facet of a man’s activities in his daily life, where it 
deprives him of the right to say that I can go into the kind of business 
that I want and it is my property, I should do business with those 
that I want and if we get more of that kind, then I say we 
have stretched the commerce clause pretty far, and I don’t think 
the commerce clause was ever intended by the framers of the Con- 
stitution to be stretched to the point that we are now stretching it 
or attempting to stretch it. 

I think that we may be considered unconstitutional as a depriva- 
tion of personal, private, and individual rights, and a deprivation of 
private property rights. Certainly the Constitution recognizes that 
all throughout—— 

Senator Monroney. Your feeling doesn’t only project, as I under- 
stand your statement, against Federal action in this field, but you are 
against it on the State basis, too. And therefore, you would not 
favor paragraph (d) ‘on page 8 of the bill, that instructs the Attorney 
General on any complaint received for violation, within the jurisdic- 
tion where State and local laws or regulations appear to him to for- 
bid the act or practice of refusing ‘service to minority races, states 
that he should first notify the State and local officers. This is an ef- 
fort made for the States that enact or have laws of their own to throw 
this back into the local policing powers of the State. eos 

Mr. Wemeseyrer. I am glad of that; I am pied of that for this 
reason: I think that there has been in the past few years entirely too 
much attempt on the part of the Federal Government to involve, to 
invade, and take over the rights of the States. | Ler cee aes 

I am a great States righter, and I think there has beeit too much 
tendency. I am glad that this bill recognizes that there are States 
and that they can do somé things.’ For instance, I introduced a 
resolution in the last house Of delegates. It fell short of passage by 
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six votes. But that resolution called for the Federal Government to 
curtail its taxation and allow the States to tax in those areas of tax- 
ation, because I think in many of those areas the State can handle 
the situation a lot better than the Federal Government because it 18 
closer to its people; it knows their wishes and desires and it 1s closer 
to the tax dollar and keeps a closer watch on it. 

Senator MonroneEy. Thank you very much for your statement. I 
am sure some of the other members might have a few questions to ask 

ou. 
Senator Thurmond? 

Senator Toursonp. Thank you, Mr. Chairman. | 

Mr. Weidemeyer, I want to take this opportunity to congratulate 
you upon a very fine statement. 

Mr. Wewemeyer. Thank you, Senator. 

Senator Trursconp. I think your statement reflects the thinking 
of the American people. I think it retlects the thinking of the fore- 
fathers who wrote the Constitution, the forefathers who provided 
that no person could be deprived of life, liberty, or property without 
due process of law. 7 

As I understand it, it is your opinion that if you were to try to 
direct a man how to handle his own private property that that would 
be a violation of the Constiution. 

Mr. Wewemerer. That is right. 

Senator ‘THursonp. Of the 5th and 14th amendments? 

Mr. Wemwemeyer. That is right. 

Senator THursonp. It would be a violation of the Constitution, 
the constitutional provision that provides that property cannot be 
taken without just compensation. If a man is directed how to use 
his property and control his property, isn’t that equivalent to a taking 
of his property without just compensation ? 

Mr, Wrwemeyer. I think it would be. 

Senator THursonp. Hepeally if he had a business there and if 
his business lost money as was brought out here, I believe, by the 
Governor of emcee a lady who is operating a restaurant—— 

Mr. Weweseyrer. That brings to mind a thing that I had in mind 
when Maryland passed its law. I had in mind, and I knew it wouldn’t 
pass it, I had in mind just to give them something to to think about, to 
offer an amendment of a certain amount of taxes to be spent, to be put 
in a special fund to compensate all the men who would lose money by 
the operation of the business in accordance with the public accommo- 
dations law. ; 

There is no provision like that in the Federal law. If we drive men 
out of business, and I think a lot of them will be driven out of business 
and some of thém may fold up, I don’t know who is going to compen- 
sate them, Fhe BESPeey is being taken away from them, maybe by 
an indirect method. : ay 

Senator Tuurmonp. As I understand you are not advocating any- 
ee people ? . ee ee 

Mr, Wemrmeyer. Ineverhave. = ...°. : . 2°. 1. 

‘Senator Taurmonp. You simply say that the one suggestion should. 
be followed? 3 ee et 

Mr. Wememeyer. That is right. 

Senator THurmonp. And a man should be allowed to use his own 
business as he deems advisable? 


572 CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 


Mr, Wewemerer. That is correct. I said many times during the 
last‘ campaign that if I opened a business and I wanted to cater to 
Chinese in high silk hats and swallowtail coats and no one else, and 1 
lost: my shirt doing it, I thought that ought to be my privilege. And 
if I wanted to open it to white and colored, I thought that ought to be 
my privilege. 

Senator Tirursonp. If you want to serve white and Negro, or 
Negro only, or white only, isn’t that an American right as exists 
today? 


ae Weeneyrer. That is to me an inherent fundamental American 
right. 

Senator Trrurwonv. And isn’t that a right that was upheld by the 
Supreme Court decision of 1883 which has not been overruled to date? 

fr. WeipeMeyer. That is as I understand it. That should be the 
stare decisis. 

Senator Tnursonv. Mr. Weidemeyor, I notice you said that this 
bill should be called the “freedom-depriving bill.” I understand you 
say that because you feel it does deprive a man of freedom of making 
a choice? 

‘Mr. Wememeyrer. That is right. 

Senator THurmonp. You are not advocating a bill here to prevent 
ne Negroes or any other group or race of people, as I understand 
it 


Mr. Wewemeyer. We havo never had a bill like that in Maryland. 

Senator Tiiurstonp. Do you favor anyone serving anybody he 
wantstof | a 

Mr, Weipeseyer. That is right. 
- Senator Tirurmonp. You simply don’t want to force anybody to 
serve anybody he doesn’t want to 

‘Mr. WEEMEYER. Exactly. : 

Senator Tuursonp. You make the point here that— 


“It bas been an Inherent basic and fundamental right of all freemen in a free 
society to associate themselves socially and commercially with persons of their 
own choosing. . 

Mr. Wememerer. That is right. eo 

‘Senator Tuurstonv. Why shouldn't they be allowed to do that? 
Ate we going to build up here in this country such a centralized form 
of government that our forefathers tried to avoid when they came over 
here to establish this country, that it is going to bring tyranny to our 
peoplé, deprive us of our freedom and go back to the type of govern- 
ment from which they fled? Isn’t this the type of legislation that 1s 
calewlatedtodothat? Menor : - 

Mr. Wevemerer. I think this legislation would take us back 300 
years." EN s . . oe _ 

“Senator Trrurmonn. I notice on page 1 of your statement you men- 
ha Wa ee a sce ee 

at the privileges and accommodations which the proponents of this measure; 

contend are denied to Negro citizens are not denied to them at all because. they 

haye the same opportunity to go into business and to,conduct a hotel or restau- 

rant or othe? type'of business just‘as much as any othe? persons who hfve 

previously done 80. ae . ee ‘ oo ae 
Gato Phe et ies 


ae 
Lhefes tes Oltp ee geben 8 
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Is there any attempt on your part or those who oppose this bill to 
revent a Negro or a person of any other race from following any 
usiness they want to? 

Mr, Weipemrrer. Nothing; under the present law, they can do it. 

Senator Trurmonb. Is there any attempt on your part, or those who 
oppose this bill, to prevent anyone from serving a Negro or anybody 
they want to? 

Mr, Wripesryer. No. If they want to do it, I think that is their 
business, ; 

Senator Trurmonp. How long have you been in the Legislature of 
Maryland? 

Mr, Weiwemeyer. I was just elected in 1962. I am serving my 
first term. 

Senator Tnurasonp. In talking with your constituents in your 
county, whom you represent and who elected you to public office, what 
is the sentiment of the people? Dothey want this type of legislation ? 

Mr. WrIpemeEYER. My people—- 

Senator Trurmuonp. Or do they want to leave it to the local people 
2 po mane they want to do with their own property on a voluntary 

asis 

Mr. WeripeMrYER. They want to leave it to their own people to do 
what they want to do with their own property on a voluntary basis. 
And most of our people think that if we ever had a law like this that 
it ought to be put to a referendum to let the people themselves let 
the Congress of the United States and let the legislature know, by 
their own vote, how the people feel. And really, we as legislators, 
Federal or State, should not go against the will of our people. : 

We hear loud cries from our minorities, but it is the silent people, the 
people who have to suffer under those laws day after day, those are 
the ones, Senator, that should be heard. 

And I really believe that the people of Maryland, if they got a 
chance to vote on this law, or the State law, would vote overwhelm- 
ingly—I would say about 70 percent or more of them would vote 
against the public accommodations law, because they like the freedom 
of action. They don’t like any man in business being told that he has 
to serve a certain group, or he doesn’t haveto, They like him to have 
that freedom of choices to exercise as God gave to him. 

Senator THurmonp. The question was brought out that the State 
of Maryland, your own State, has passed such a law, and that by such 
peuce that might indicate that the people of Maryland favor such a 

aw. : | 

But as I understand, from what you said a few moments ago, in 
Maryland the Pesepe ot that law merely meant and intended local 
option, so to speak, because any county that did not wish such a law 
exempted itself and did not come under the provisions of such a law. 
Is that correct ? 

Mr. Weiesteyer. That’s right. 

Senator Trursonn. So the people of Maryland have not passed 
a force or compulsory law in the counties where the people did not 
want it, as represented by their representatives in the legislature? 

Mr. Wrivemeyer. Eleven of our countries are all exempted. An- 
other one, the State senator and the members, put it'on a referendum. 


A 
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Ouir county, as I say, it went through our house. Our county was 
éxempted. When: it went over to the senate our State representa- 
tive, State senator, put Anne Arundel back in the bill, so that we 
didn’t have a majority in our seven from Anne Arundel County 
when it came:back to change it, And so we had to suffer with it, 
And we took it out on the referendum, and we got al ra 

_ Senator Tuursonp. You took it out on a referendum of people? 
“ ‘Mr. Wemesterer. Yes, We got signatures to take it out. 
. Senator THurmonp. In other words, you got enough signatures 
to take that county out from provisions of the law? 

Mr. WripemeyerR. No. You see, it becomes a statewide law even 
with those 11 counties out. But when it comes on a statewide law, 
then it goes on a statewide referendum where the exempted coun- 
ties, as well as those taken in under the law, all vote, And so wo got 
signatures. 

iven though in 11 counties wheré there was a lot of lethargy, be- 
cause they were exempted and felt it didn’t affect them, we got, on 
the first batch of signatures, 2,600 signatures from the first group 
of counties alone, and quite a few more on the second go-round. 

So that even those people who exempted themselves did not feel 
‘it was the right thing for the other counties and it was setting a bad 
‘precedent. ‘ 
~'T say this: if we had gotten proper newspaper coverage on it, or 
proper cooperation from the pe wapabers instead of getting nearly 

000 signatures I think we would have gotten 75,000 to 100,000 
signatures, with no more effort; because our people wanted to vote 
on that thing, and they think this is wrong. 

'. Senator THurwonp. How long have you practiced law? 
- Mr. Weinesteyer. I practiced law since 1936. That is 27 yoars. 

I might say this, Senator: that I argued cases in the Supreme 
Court of the United States before I became a buck private in the 
Army in 1043. Some other men are in high places as attorneys be- 
fore they have ever argued cases in court. I was in tho Supreme 
pele of ‘the United States before I became a buck private in the 

rmy. ; . f ae 
_I digs bac telling the Senator from Oklahoma, before you came 
in, that I represented the Creek and Seminole Nations as associate 
‘counsel. Those were downtrodden oe They had been given a 
scalping in the South and sent out to Oklahoma. They were given 
all sorts-of scalping—legislative, judicial, and otherwise. But I was 
*epreeneing them. 

- For-years I worked as a Bepuien and I tried to represent the 
colored and help.them to see that in their community they got just 
as gootl roads and schools and everything else. And Lthink in the 
State of Afaryland,’especially in my county, they got just-as good 
schools, and probably better. . Sp wt 
_, 1 think most of our colored people are very happy and they get 
slong fine with‘us, unless some outsider comes in there and tells them, 
You dori't have this, arid yououghttohavethat.” == -: ~ 
Of course, when they give them money and work them up and they 
to church and et into a religious fervor, then things happon. : And 
they get hurtby it, and-we géthurtbyit,too.. 9 
senator THormonp, As a lawyer, with long experience, is it your 
opinion that the Federal Government, a State government, or a mu- 


\ 
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nicipality has the right to pass such a law as this and deprive people 

of their rights provided them in the U.S. Constitution f . 
Mr, Wetrsterer. I don’t think they do, because I think our Con- 

stitution was formulated to get away from those troubles of Europe; 

and we got away from them; and to give people individual liberty, an 

rights of property. And it is what the Communists call us, a capital- 
istto nation. We area capitalistic nation. We are proud of those free 
individual rights. We are proud of our accomplishments. And we 
look forward to the future, to being able to go forward with freedom. 

And if we pass laws like this, we are hampering our individual 
citizens. And we are putting‘in those people a distrust of govern- 
ment, I think, if we pass them and hamstring them like that. 

enator THursonp. If the matter is not to be left to a voluntary 

basis for action, then would it not be better, if there is to be such a 

law, for it to be left to the people of each local community f 
Mr, Wrivemerer. I think much better. If we have to have it, it 

ought to be up tothe local communities, 

Senator Tirurmonpb. I am opposed to it, and you are, too. 

Mr. Weieareyer. Yes, sir. 

Senator Tirunmonp. If we have to have it, wouldn’t it be better to 
be left to the people of each community ? 

‘Mr. Wewwrseyer. I think so, too. 

Senator THursmonp, And, if you go beyond that, certainly limit it 
to the se of the State. 

Mr. Wriemerer. That’s right. 

-: Senator THurmonp. And not force upon all the people of all the 

50 States of a Nation a law which they do not want and which violates 

the Constitution of the United States. 

Mr. Wripmeyver. Yes. And I am afraid, as I mentioned in my 
statement, I am afraid for the Democratic Party if we pass this law, 
that when the next election comes that the people will express them- 
selves by sending back homea lot of our good Democrats. 

Senator Tirursonp. You think if this law passes that there is going 
to be repercussions upon the Democratic Party whose leaders are now 
trying to force it on the people of this Nation? 

Mr. Wetwemeyer. I think so. I think we are just heading for 
trouble if we do it, because I think thé people will tell them about it. 

Senator THurwonp. You area Democrat 

Mr, Wriveacerer. Iam a Democrat. When I was a Republican I 
was a good one. Now that Iam a Democrat I try to be a good one, too. 
T am not proud of all the things that all the men do, but Iam proud of 
it asa Aphis 4 , 

Senator Tuvrmonn. I understand you are speaking today, of course, 
asa citizen of Maryland, and a citizen of America, and you are giving 
‘us the benefit of your opinion as to what is best for the people of.th 
Nation, and not from a partisan standpoint. 

~ Mr. Wrineserer. That’sright. — i ~~" 

__ Senator Tuurmonp. Thank you, Mr. Chairman. 

‘Senator Monroney, ‘Thank you. > * 

_ Senator Yarborough? —__, a ee ; 
Sénator YarBorovei.'Noquestions,Mr.Chairman., 0° | 
Senator Monroney. Senator Hart? 0 
Senator Harr. Sir, I apologize for being late; further, for my 

failure to get to & completed reading of your statement. 


| 
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' My question goes to just that portion of it that I heard you discuss 
with Senator Thurmond. You are urging a referendum, so to speak? 
. Mr..Werrpemeyer. If we have to have it, in municipal, State, or 
‘Federal. If we are determined to pass it, for goodness sake let the 
people vote on it, and see how they feel about it. 

. Senator Hart. As a lawyer, wouldn't yott agree that if there is a 
‘burden on the flow of interstate commerce it will result in discrimi- 
natory practice that no referendum—— 

_ Mr. We wemeyer. I don’t agree with that statement. 

‘Senator Harr. I know you don’t. But if in fact there is a finding 
that this discriminatory treatment. burdens the flow of interstate com- 
merce, then Congress can’t wash its hands by turning it over to the 
People as such. ie 
-: Would it not be our obligation to remove the burden on the flow of 
commerce, whatever the referendum says? 
~ Mr. Weweseyer. I think if Congress feels it is such a burden—-and 
I don’t agree with it—if it feels it is such a burden and feels it is 
their duty to act, then, for goodness’ sake let the people pass on it, 
whether you have considered correctly or not. 

We in the State. legislatures represent the people. A lot of them 
have good brains. We elect a lot of good men to the U.S. Senate and 
Congress. But they cannot possibly know how their people feel in all 
instances, - 

I say that when you come to times like these, and on.problems like 
these, if you feel that you have got to have this law—and I don’t think 
Wwe have—if you feel you have to, I say for goodness sake let our 
American people express themselves as to whether or not they want 
it. 
. It may be that it might be a burden on interstate commerce, as you 
say. But it may not be that our people want to remove that. burden. 

Senator Harr. And if in fact the right that is sought to be obtained 
by this bill in fact is a right guaranteed by the 14th amendment—and 
I know there is great controversy on this—— 

Mr. Werpemeyer. Indeed there is. 

reed Harr. No referendum could wash our hands of that either, 

could it 
Mr. Weseseyer. Well, it might be that there are certain rights 
that maybe they could pass under the Constitution, or pass statutes 
under the Constitution, claiming it, by stretching it one way or the 
other. But on things like these I say again that our people would 
love to have the right to vote on it, and they would love to express 
themselves. ; 
. Tam afraid that a lot of our men in office, who take it upon them- 
selves to act, are going to be acted upon by the people who subse- 
‘quently vote on them and kind of approve or. disapprove of their 
actions. | . 

Senator Harr. And you express concern that the effort that the 
administration and some of us are making here to enact this civil 
ae bill will hurt us politically; that the Democratic Party would 

urt. a 

Mr. Wermesrerer. I think it would hurt me.if I went out. I 

wouldn’t dare do it in my State. o* be < 
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Senator Harr. I think for an American man, woman, or child, to 
be turned away from a public place for no reason other than the color 
of his skin is an intolerable thing. I take that position whatever 
happens at the polls. I trust the good judgment of the American 


people. 

‘Thank you, Mr. Chairman. 

Mr. Wripespyer. I want to say this, Senator: That that might 
be in your mind an intolerable thing; but on the other hand it might 
also be an intolerable situation if we pass a law requiring this man, 
or some other man, to take them in and serve them, in order to pet 
away from that condition, and deprive that man of something that 
i has worked awfully hard for by causing him, maybe, a tremendous 

083. 

We have to consider it from that angle, too. 

Senator Hart. I understand that. 

I que want to make very clear my position. To the extent that I 
can do it I want to make sure that a Michigan serviceman on duty in 
the South doesn’t have to explain to his children thet they can’t go 
to that restaurant. 

This to my mind is just inexcusable. 

Senator Monroney. Thank you, Senator Hart. 

Senator Engle, do you have any questions? 

Senator Enoitr. Mr. Chairman, I regret that meetingy of other 
committees—the Armed Services this morning and yesterday—pro- 
vented my being here. 

I have looked over the statement before us at the present time. I 
would like to ask only one question. 

We have a public accommodations law of one kind or another 
in 30 States. We have the same law, or a similar law, in six major 
cities outside of those 30 States. Tho State of California, which I 
represent, is one of those States, 

e Attorney General said that our law was better than what he 
is proposing; and we have had no trouble living with that law; it 
hasn’t created havoc in the business community. What makes you 
think that the passage of this act would, in the light of those facts, 
be as devastating as you, and some others like Governor Wallace, 
have indicated? 

Mr, Wemrmeyer. What makes me dissent? The people I talked 
to in the State of Maryland, and the people that I talked to—the few 
people that I have talked to from States where they do have it. They: 
might not come grumbling to you; but I hear a lot of grumbling. Y 
hear a lot of the people from my own State say, “Before they tell me 
that I have got to serve everyone that comes along and I can’t choose 
and discriminate, I am just going to go out of business.” 

I know ‘hat the businessmen tell me that their clientele wouldn't 
want it. So if their clientele that they serve and cater to would not 
want it, and, for instance, if they didn’t want to go to the restaurant 
because it was integrated, and stayed home and ate in order to get the 
privacy of their own home, I think that man is losing business every 
time that family stays away from his restaurant. 

Senator Enows, I can understand that hap ing where you have 
one place d egated and the other not, And this, I understand, has 
been the trouble: many times, when on a community basis they: try to 
get these restaurants and motels to desegregate. 
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A delegation was in from Salisbury, Md. They told us about their 
experience. Their problem was that if everybody didn’t desegregate, 
the fellow who held out might benefit by holding out; whereas if they 
could all. get together, and they all integrated at once, they felt fairly 
comfortable about it. 

That is why I think that this law may make a difference; that is, 
everybody will be desegregated, as they are in California. 

6 simply haven’t had any problems with it, as far as public accom- 
modations are concerned. We have had some what you might call 
de facto segregation in housing and in employment, and in education. 
But on public accommodations we haven’t had that difficulty because 
vey y is desegregated. 

If the whole works are desegregated, as this committes told us that 
came in from Salisbury, then it seems to me that you don’t face the 
proposition of people going out of business. you? 

. Wememeryer. I think then that they all suffer. I think if the 
truth were known, if the truth were known in your State, or in Salis- 
bury, or any other piace I think that there are a certain number of 

ple: and probably a }ot more ple than what they pick up by 
integrating; I think a lot more of them stay home and eat as far as the 
restaurants go. 

As far as swimming pools go, I think a vast number will stay out. 

There are many other things. Moving pictures I think have suf- 
fered since integration. 7 

I haven’t been to 8 motion picture for 5 or 6 years, and that is one of 
the reasons. In many places you go they don’t integrate. I prefer my 
own company. I prefer tochoose my owncompany. And I know alot 
of colored prefer to choose their own. A lot of white people don’t 
express themselves on it, and we probably don’t have statistics; but I 
know from the businessmen in my county, how they express themselves. 

They know that before this goes in, 1f they all integrate they are 
all going to lose. And if some of them integrate and some of them 
tel it separate, the ones who integrate, probably, will take a heavier 

Oss, 
_ You are not distributing that loss by makiug them all integrate. 
I think you are creating a loss and hamstringing them all. 

And it isn’t a case where the colored cannot get these facilities. 
They just haven’t gone out in enough instances to provide the facilities 
for themselves. 1 know that if the colored had good restaurants in 
colored areas, the colored ought to patronize them. ‘If ‘there is a 
demand on the part of colored to have good restaurants and colored 
people went in and ‘operated good restaurants, they certainly ought 
to pick up that business. = 

nator Enotz. You come from Maryland. Are you familiar with 
the Sere in Salisbury ? 

‘ Mr. Werwemeyer. I heard some of the fellows talk there.’ I haven't 
been over to talk tothe merchantsof Salisbury. . : 

_I am as certain as I'can be from the attitude of the people on the 
Kastern Shore that there are a lot. of people over there who will never 
go into one of these restaurants as long as they are integrated. They 
will suffer it out and make their-wives do the cooking at home. I Know. 
TI have heard a lot-of those women say, “I love té go out and eat. I 
love to‘get a night off when I don’t have to stand behind the stove 
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and cook dinner for my husband and family. But before I go out 
rad tolerate conditions that I do not like, my husband will be fed at 
home, even it if kills me.” ; 

Senator Enotes. I just can’t—and this is my last observation—I 
just can’t believe that it is going to wreck Maryland when it hasn’t 
wrecked California and 29 other States and 6 major cities outside of 
those States. I think that is too big a piece of country. If the 
economic impact of desegregation is what you and some of the others 
say it will be, we would certainly have some evidence of it by now, in 80 
States and 6 major cities outside of those 30 States whore they have 
public accommodation laws of one kind or another. 

There is no use of our arguing it because I am not going to cosnee 
your mind and you are not going to change mine. But I would like 
to look for what I call some solid evidence that this bill would have 
the disastrous effect on business that has been asserted here by you, 
by Governor Barnett, and by Governor Wallace and others. 

I just can’t find the evidence, that is all. 

Mr. Wripemeyer. I say this, even if we didn’t hiave the evidence— 
I believe it is there if you look for it—if you get the statistics maybe 
you will find in the State of California—I don’t know—I would guess 
in the State of California if you look for the evidence you will find 
ey a difference, if you talk to a lot of the individual merchants 
you will find their attitudes and the attitudes of their customers. 
And that is the main thing. A man’s business has to cater to his 
customers. 

Notwithstanding that, even if you didn’t find the evidence, the 
thing is wrong in this respect: that you are forcing the large, vast 
majority of these people to cater put to the wishes of the small 
minority. And when you get into that kind of government, you are 
almost. Jike the Russians. They say in Russia the Communist Party 
is a small minority, yet they contro] millions and millions of people, 
and millions and millions of people in that vast country have to 
aequles in the wishes of that small minority controlling them. 

f it isn’t a minority right at the top, if the minority gets its 
legislation through for its special benefit; that certainly is not a true 
democracy. I think it is all wrong. 

‘Senator Enqur. What do you think about putting a man in uni- 
form and then telling him that he can’t walk into a restaurant or into 
any other public accommodation ? 

{r, Wripemrysr. I have heard that argument before, and I think 
when we ft right down to it, in some of the conditions we could 
really find, if we want to be emotional about it, find a lot of things 
ae this country and in this world that we could really shed tears 
about. , 

But I say this, that the basic foundation upon which this country was 
made is the freedom of the individual, respect for private property,. 
respect for the private individual’s rights guaranteed by the Con- 
stitution, and it was the reason for breaking away from Europe and. 
breaking away from England. And we went through all the Revolu- 
tionary War, we went through all.the experience of the horrors of 
Europe in order to formulate this country. As I express myself, I 
think in answer to Senator Thurmond, if we get now I think we are. 
turning back the clock 300 years. We are giving to a minority some- 
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thing; ‘a!special: privilege to them to go everywhere and to violate: 
scunething that we fought for in the Revolution. And something on 
which our Constitution was founded. 5 , 

‘ To'me, as I said very clearly, it has always been an inherent basic 
night, of every man, every freeman in a free society, to conduct him- 
self in business and associate with persons of his own choosing. That 
fundamental right this law would violate. And once you violate it, 
nothing is going to bring it back except a repeal of the law. 

- Senator Enore. I would agree with that except when you hold 
yourself open to do business with the public you ought to do business 
with the public. 

Mr. Weipmaeyer. No, I don’t think you are holding yourself open 
to do business with the public when you say I am limiting my clients 
‘toa certain clientele. 

You are not holding to the general public. You are opening to a 
limited number. I think it is a fallacy to say that 8 man who opens 
it up limitedly is opening it up to the general public. There is where 
we get off on something that misleads us all. 

Senator Enote. Thatisall, Mr.Chairman. Thank you. 

Senator Monroney. Are there any biracial committees in your coun- 
ty which are working on a voluntary basis to solve the problems of 
segregation f 

- Mr. Wemesreyer. Not in the county. We have a State interracial 
commission, passed under the—we call it the committee on interracial 
problems and relations. That was passed several years ago and is 
still functioning. 

Senator Monroney. Did you support this statewide commission ? 

Mr. WetpeMerer. No;I didn’t. No; Iam opposed. 

Senator Monroney. You are against any voluntary action, and you 
are against any local laws, and you are against any Federal action in 
this field; is that right ? : 

‘Mr. Wewemerer. I will tell you why I am opposed to it: because 
I found out that this commission was pressuring people when it had 
no authority of law to doso. 

~T-know Maryland County, they wanted to appoint a committee on 
human relations out there. When I look at the list, what do Isee? I 
see some of the most ardent integrationists of the State of Maryland. 
How are they going to decide anything in an unbiased way? Before 
a man goes up there he is convicted.- It is just like the old saying, “we 
will give him a fair trial before we hang him.” 

Senator Monroney. You were not here. I believe, when the mayor 
and thé chairman of the biracial committee and a minister from Salis- 
bury appeared. They are from your home State. They represent a 
southern pete of your State. And yet they have found that by volun- 
tary meahs thé'integration has gone smoothly, although they are 
within‘only’& very few miles of Cambridge where all the troubles oc- 
clitted. Apparently they hive had good luck in voluntary efforts on 
thidir osyit' part, and god will among races in order to achieve this 
desegregation.’ As I’ gather from your testimony, you are against 
voluntary action to achieve desegregation. i 

‘Mr. Weiwesryrr: I am opposed to these commissions which are tiot 
unbiased. I'am eee commissions when the makeup of 
thei, as has béen deriionstrated, is biased right from the start‘; ‘And 
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the Maryland Commission on Interracial Problems and Relations is 
loaded not with people of different minds, where they can have a chance 
.to mediate and get together, but they are all pretty near of one mind. 
‘Sothat you don’t get it. 3 ets 
. This Commission on Human Relations, Baltimore County, as I just 
pointed out, looks to ma like a bunch of most ardent integrationists 
you could pick out in Baltimore County. How can a businessman 
or group get together and arrive at something sensible or something 
that satisfies or really hits a good medium. a a 
Senator Monroney. Apparently in Salisbury they managed to do it. 
Mr. Wempesrever. They ment think they have. But I think they 
will run into a Jot more grief than they think is in store for them. 
They haven’t seen it. They are just talking big over there because 
they have started_something and they think they have goiten some- 
thing new. But I think they will find the errors and sins of it will 
be their own undoing. a8 7 
Senator Monroney. You would not wish to take part or be any part 
of any attempt.to secure integration on a voluntary basis? 
Mu. Weipemeyer. I would be glad to talk to them as I talk to them 
every day. Talk to them every day. I talk to colored people who 
come to my office and talk about these problems, That is a form of 
mediation. They know I have my views and some of them have theirs. 
But at least we are of different minds and we can reach something 
sensible. But where you go before a commission that is all one way, 
to begin with, youcan’tdo good. ere 
Senator Monnoney. What is “something sensible” that you seek in 
this problem then? | . 
Mr, Weipemryer. I seek freedom for every individual that is in 
business. _ . A 
Senator Monroney. This is on a voluntary basis we are talking 
about. You say you seek something sensible. Give us yout solution. 
Mr. Wrmeseyer. My solution is this: that every businessman in 
the State of Maryland—say every State ought to handle these mat- 
ters themselves. I say it is a good policy for no State to restrict 
& man in business and say that he has got to-segregate or that he has 
got to integrate. But leave it up tothat individual man. _ - : 
' ‘Senator Monroney, Woe are talking about voluntary action. 
’ Mr. Wewwemeyer. . Yes, I believein voluntary action. ©. - ; 
Senator Monroney. This is an effort made by community leaders 
of both races to try to.effect an ory peaceful, and voluatary dor 
to open up & maximum number of pu lic accommodations to all races. 
Are you in favor ofthat orareyouagainstthat? «=. ss 
Mr, Weipemerer. I am in .favor—as I expressed myself -before— 
of every man in business deciding that for himself and not hamstring 
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_ Mr; Wewemeyver. They worked there, If they want to do it, that 
isallright-withme | —... a 
+ Senstor Monroney. You just don’t think it is the right thing to do. 
You believe that every man ought not to be even urged by a community 
movement:or good will among racés to seo if an ment can 
-reached in a community to desegregate; isthat correct? 
_Mr, Wewrsseyer. I don't like the desegregation laws. That is what 
their object is, to get desegregation laws. 
Senator Monroney. Senator Hart? 
- Senator Hart. Mr. Chairman, perhaps this was developed before 
I came in. ‘I realize now that you practice in the city of Annapolis. 
Mr. Wememerer, Yes, I used to practice in Washington, too. 
Senator Harr. What is the custom in the city of Annapolis itself 
with to restaurants? en 
Mr. Wememeyer. We have no trouble there. Although businesses 
are left to do what they want. There are several of the restaurants 
that are desegrogated and some of them that are segregated. But 
we have no pre em there. Unless the agitators come in we will get 
along fine. Maybe eventually all of them will become desegregated. 
_ Senator Harr. Sothat—— 
Mr. Wemeaceyer. Annapolis people get along fine. 
Senator Harr. So that a Negro can get into some restaurants? 
| | Mr. Wetmemeyer.,Oh, yes. 
~ Senator Harr. Andcannotin others? == 
Mr. Wriwemeyer. There are colored restaurants and they are inte- 
grated restaurants that, they can if? into. And they go into hotels 
even. 1 have seen them in the halls of the Maryland Treadway Inn, 
allthoseplacesthey goin. 
' There is no hard and fast policy. 
_. Senator Hart. My concern, of course, relates to the U.S. Naval 
Academy. ‘What if a man was appointed to the Naval Academy and 
was a Cae and he, came from a background that encoura him 
to think that he was as good as the next fellow, and had every right 
to go into any restaurant that invited the public in, and kicked up a 
fuss when the door was slammed ; would he be an outside agitator? 
‘Mr: Wetwemeyer. I don’t think you would ‘have that propia in 


are some that won't admit them, a3 you described. 
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: Mr. Weneteyes Do you know of any embarrassment occurring, 
enator fi; oe 

Senator Harr. No, I don’t, but by George, if something like that 
would happen, I would think that there would be some Members of 
this Senate who would question the prudence of operating such an 
establishment in that setting, because indeed there are some of us 
who wonder why some of. our people are exposed to what they are 
when they go to some of the military sie further south. Cer- 
tainly, in the case of an appointee to the U.S. Naval Academy, I would 
find it very difficult to-— . 

Mr, Weweserer. I would think if they had any hard and fast 
rule that they would probably make exceptions in certain cases. But 
I don’t know of any instance like that happening down there. Until 
it io I am not worried about it. I don’t think anybody else ought 
to be... ; 

Senator Harr. What about a sensitive Negro who sought admission 
to the Academy, would he be foolish to worry about it? 

Mr, Wewemeyer. I don’t think he would, because I think he would 
find plenty of places in Annapolis where he could be adequately 
accommodated. : 

Senator Hart, Could I assure him that he would go anyplace that 
the Naval——- 

Mr. Wememeyer. I wouldn’t say that he could go anyplace. But 
I would say that he would find adequate places and good places with- 
out going out of his way about it. And that is.all anyone in this world 
can be, If we can find adequate means of eacning & living, adequate 
means of satisfying our wants, if we ought not to be able to go every- 
where—I don’t go to all the millionaires’ clubs; I wouldn’t dare go. 
I wouldn't dare be admitted. I know they wouldn’t appreciate me. 
And when they didn’t appreciate me, I would feel unhappy: 

Senator Harr. I think the reason that Senator Engle and I and 
others use these, what you describe as emotional examples, is to try 
and jar the conscience of communities into a realization of what hap- 

ns to an equally decent Negro family who don’t wear the uniform 

ut have the same feelings and instincts as you and I have. 

Mr. Wemenerer. There are a lot of places that will admit certain 
Negroes and won’t admit others. There are & lot of places that won’t 
admit any Negroes, and will not admit a lot of whites, and they have 
their reason for it. 'The way the whole thing has gone, I think there 
is a fear on a lot of businessmen that if they excluded a drunken bum, 
white, they would.be all right; if they excluded a Negro on the same 
basis, they would be up before some commission, harassed because 
he was a Negro. ee SE ee ee ee ee 

One of the leading follows—I am not going to mention any names—- 
a leader in the Negro movement, I undérstarid, was arrested and 
hardly could walk when.the policeman. got him: obtside of his car. 
They. had:all sorts of calls from the NAACR. ° The joliceman didn’t: 
tell me; I got it from good authority. cet. 

. But.the same thing could ‘happen. witli the interracial commissions, 
with the NAACP and everything else.: Just becaugé a man: might: 
not Ke excludéd bécausé he was a Negro, because he ‘was a: N ora 
person not fit.to come in,’dnd ‘they have'beén harassed, and said it was. 
pena oF racial things, that is what.a lob of:our men are Afraid of. 
in business. 
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- Senator Monroney: Thank youverymuch © -- 0-0 us. 
Senator Tuurmonp. Mr. Chairman, could I ask a question? | 

- Senator Monronsy. Senator Thurmond. §.. - ..°... 
Senator T'Hurmonp. Mr. Weidemeyer, I am a little stunned here by: 

the line of questioning, expressing the opinion about progress being 

made or about the goa! being accomplished, when that goal is inte- 

gration. Is that the goal, integration! Is that what this commit- 

tés wants to force on everybody, integration ? ; ot 

‘Is the goal freedom or.is it integration? - IT am surprised. It seems 
that if we are going to make progress it means integration. If you 
favor the Constitution, I think it means freedom.. What. do you 
thirik about it? ~ ae or _ 

’ Mr. Weweweysr. I think it means freedom and a lot of us are very 
apprehensive, and we are afraid, Senator, that the goal of all of this 
is not, to give freedom to individuals, but to force integration. . For 
that reason, that is one of the reasons why I am violently opposed to 
it, because I feel that all, or a lot ‘of theses movements are not to gain 
certain freedoms, Those are the things that disguise the real motive. 
\.I think the ‘real motive is to promote integration in this country. 
T do not think this country can survive integrated. Mony great na- 
tions that started out with the same foundation of resources and the 
same human beings, with the same capabilities, have not pro 
to that extent. Why? Because they started about the same time 
as this Nation, and they fostered integration. 

- Senator Tnurmonp. That is all. 

Thank you, Mr. Chairman. 
‘Senator Monroney. Thank you for your testimony. 

- We have agreed, although his name was not on the witness list, to 
hear Mr. Samuel J. Setta, motel owner of the Eastern Shore, Mary- 
Iand.. You-may proceed with your statement. | 


‘STATEMENT OF SAMUEL J. SETTA, CHAIRMAN, REFERENDUM . 
COMMITTEE OF MARYLAND, EASTON, MD. 


Mr. Serra. Mr, Chairman, members of the committee, I am Samuel 
J. Setta, a motel owner and operator on the Eastern Shore of Mary- 
land, and it is a typical “Sfom and Pop” operation. Iam “Pop.” 

This type of motel accounts for 85 percent of the motels in this 
country. This is a very—it is 8 much more intimate operation than 
probably a lot of you gentlemen visualize. Our homes are right in 
the heart of our motels. When a man steps into our office, into our 
lobby, he is within two paces of our home, our living room, our 
kitchen, And maybe a lot of you are not familiar with that intimate 
detail. , 7 oF HO Jos - 

"I see in the past where Mrs, Murphy’s roominghouse was brought 
up in here, but I don’t believe that “Mom and Pop’s” motel was 
brought up. And this is every bit as intimate as Mrs. Murphy’s room- 
inghouse. mee ee, 

' Phis is just orie aspect of the motel business. In the industry they 
are known as “Mom and Pép” operations, ~ Fo 
- I.am also a primé mover'in the drive to place the Maryland ac- 
commotlations law on tle ballot:in 1964. We went over the top in 
Maryland, and in conjunction with the Maryland’ Petition Commit- 
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tee ‘we had’ many, many more signatures than we needed to put it on 
the ballot.. At present that law isin suspension. .—_- 

I have also advised the Cambridge Petition Committee on their 

tition;-and with demonstrations ‘in the streets and violence they 

evapo over with many more names than they needed in less than 
a week, 
So people do want to vote on these measures that affect their lives. 

Senator Monroney. In order to help the committee, Mr. Setta, will 
you identify eastern Maryland by highways and general location? 

Mr. Serra. By highway? , 

Senator Monroney. Yes. 

. Mr. Serra, Sixteen miles from Cambridge, and it is on Route 50, 
on the road to Ocean City. 

Senator Monronpy. On the Eastern Shore? 

Mr. Serra. Yes, sir. 

- Senator Monronry. Below Cambridge? 

Mr. Serra. No, before you get to Cambridge; 16 miles before you 
get to Cambridge. If you are ever by there, you will pass right by 
my motel. | 
- Senator Monroney. Motel? 

Mr. Serra. Motel. 

I come before you an adamant opponent of forced integration of 
businesses and I am sure I speak the sentiments of a majority of the 
people in America when I express myself. 

First, I question the wording of the title to S. 1782: “A bill to. 
eliminate discrimination in public accommodations affecting inter- 
state commerce.” The word “public” as used in this title conveys the 
idea that the objects of this legislation are owned and controlled by 
the public in the same manner as public lands, public works, public 
funds, et cetera. 

Iii my opinion, the title should read: “A bill to eliminate discrimi- 
nation in privately owned accommodations catering to the public,” 
or more appropriately: “A bill to eliminate private enterprise.” 

You are listen'ng to a voice from the grassroots. Here I might 
say I am nota big public figure. I am just a citizen of Maryland with 
a small business, so my words probably won’t carry too much weight. 
But they might carry 2 lot of si_znificance., 

Our voices haven't been too loud but don’t be dece:ved by noise 
being made by the Negroes and do-gooders who are trying to force 
you to act'on this legislation. The ominous silence from the con 
gations who disapprove of their clergymen, union members who don’t 
agree with their leaders, and citizens everywhere who have seen near 
anarchy develop in this country will have the expression necessary 
to meet the occasion when the voting begins in 1964. | . 

_ I have eppord this public accommodations law at every level of 
government for the last 3 years because it is aimed at businesses which 
aré strictly private enterprise. The fact that I can open and close my 
doors at my pis certainly makes it private. Mfany businessmen, 
myself included, earn a living and also make their homes with their 
businesses and their social life should not be regimented by more than 
the private citizen who does not havea business, = * 

‘ Not ono member of this committee of the Senate would venture into’ 
a Negro neighborhood alone-and neither would you permit your tives 

21-544—68—pt. 1-38 . 
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to go alone; yet the pectin this committee is considering would 
force businessmen and their wives to take these people into their busi-. 
nesses and homes. ae be 

And I might add, Senator Monroney, that your wife was quoted in 
the press as being fearful of going either a block or two blocks from her 
home alone. ; 

- We are not guilty of anything more than eateng to the wants of 
our.customers. Everyone, except the proponents of this law, knows 
that in any business the customer is the boss. If you gentlemen shop 
anywhere you call the tune, not the Brepuelor: 

n my motel if my customers want TV, I provide TV. If my custo- 
mers want room phones, I provide room phones, And if they prefer 
a segregated motel, I provide a segregated motel. 

ow if it were feasible to write this law to read that customers must 
stop discriminating and continue to patronize businesses you miglit 
solve the economic aspects of this dilemma, but that would be impos- 
sible. So, to get at the buying public who are the discriminators and 
beyond reach, the administration is trying to get laws and penalties 
fastened onto the businessman to force customers to integrate. 
The proponents say that integration involves no loss of business. 

T never cease to be amazed at how many brilliant business analysts 
are among the proponents, none of whom have ever owned or operated 
a restaurant or motel. It’s equally amazing how great their enthusi- 
asm is for 4 law that doesn’t touch them in the slightest degrees. 

_ Also, it’s very easy for a family which is high in government to build 
homes on mountaintops and exclusive areas, and enroll their children 
in exclusive segregated schools to tell the peasants of the country that 
they should integrate every phase of theirlives, 

‘And that great champion of integration, Senator sup helped 
his nephew graduate from a private school recently in Baltimore, 

The attempt to “keep up with the Joneses,” to gain social rights at 
the expense of the civil rights of private enterprise, if successful, is 
certain to undermine one of the pillars upon which this great country 
was built. The one big difference between communism and capitalism 
is private enterprise. The administration itself is admitting that this 
Jaw will infringe on our civil rights when they seek this law under the 
commerce clause of the Federal Constitution, rather than the equal 
rights 14th amendment. 

he theory evolved by the Department of Justice is that because a 
business concern deals with the public, it may be subject to complete 
peeulaton or possible extermination by the Federal Government. 
This alleged authority is derived from the clause of the Constitution 
which ave Congress the power to regulate interstate commerce, and 
Mey Robert Kennedy cited various laws passed by Congress in this 

eld. 

Nota singe one of these statutes, howaver, covers the selection of 
customers of a business, They deal. with employees, or the practices 
of the employer in his relations wit his own workers, or the practices 
of business owners in relation to other businesses or in shipping goods 
toanother State orothercountrics. _ ae 

Never in the history of the United States has the commerce clause 
of. the Constitution been invoked to regulate the customer relationship 
of a business owner and individual citizens. “whist ww 3 
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No court has ever held that sleeping in a privately owned motel is 

a civil right. No court has ever held that munching a sandwich in @ 
rivately owned restaurant is acivilright. England rejected this very 
aw by a 2-to-1 yote in 1962 and it was labeled “undemocratic” and 

“unworkable” by leading clergymen and civic leaders. : 

The dictator countries, oppreéssive as they.are, don’t even have this 
law on the books. What value is there to a business or a high posi- 
tion or profession without the rights to operate freely as we have since 
this country was founded? _ a 

We all know of countries where people have all of these occupa- 
tions in good measure but they don’t have rights. The result is the 
burrow under the Berlin wall. They swim canals, They crash ba 
wire fences, they. risk their lives daily to escape. This is a king-size 
step in that direction. pepeye us of a right now and next year an- 
other and another and before you know it we will be in the same 
position. 

This law is definitely class legislation. Under this law we may turn 
a white man away because he is uncouth or undesirable and he must 
leave, but if a Negro is turned away for the same reasons, we may 
face charges of discrimination. 

When you write the word “color” into this law, the white customer 
is not equal before the law. When you force hotels and motels to 
eliminate discrimination and exclude segregated church suppers, segre- 
gated church dinners, and boardinghouses which are catering to the 
same public, and indeed are strong competitors, we are not equal be- 
fore the law. 

The Attorney General stresses the jmmorality of discrimination but 
ignores the fact that it is just as immoral to enact laws: which will 
depialate a man into bankruptcy or into a business relationship which 
will make his life a daily ordeal. It should be obvious by now that 
there are many people who don’t want the Negro socially. I have 
seen strong men break up under the strain of the demonstrations and 
harassment sanctioned by this administration. ~ ae 

Women in business have become terrified at the prospect of facing 
unruly mobs with the knowledge that they are being encou by 
this administration. The responsibility for the violence in demon- 
strations by Negroes can.be faid squarely at the door of the White 
House. I have a very good cross section of citizens from the North, 
South, East, and West patronizing my motel. 7 

Let me digress a minute, There were some polls introduced here, 
I think it was yesterday, some figures about polls by the Harris orga- 
nization, showing how many people favored this law. Where those 
poe were taken, I don’t know. It could have been Harlem, for all 

know. But at any rate, this poll they have here is unsolicited; it 
comes from people that patronize me in my motel. — soe 2 

They are the people who put the money on the counter to keep us 
people in business. And I think it is very authentic. And when 
ney come from Pennsylvania and Jersey and the West and New York 
and all of these States, they. are just as emphatic in. discussing a 
peed motel as.they are when they come from the South. 

his issue is discussed daily so that I may keep abreast of my 
customers’ thinking. T =yv to you that this administration will Py 
th vricein the 196’ ii» for its handling of this situation. 3 
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Nation cannot afford the luxury of a President who serves 10 percent 
of the people at the expense of the other 90 percent. 

All businessmen have a different financial situation. 

In my ance my two immediate competitors are million- 
aires, My resources consist of a $23,000 mortgage and a going con- 
cern. Certainly they can approach this problem with a greater degree 
of aplomb than Ican. ; 

I meet a mortg payinent every month, plus numerous other bills. 
What do you think the reaction of my banker would be if I came to 
him and said, “Mr. Banker, a couple of months ago Congress passed 
a law which took the control of business pais out of my hands because 
the administration said it was immoral, and business has declined so 
that now instead of $245 for this month’s payment, I have to give 

ou 245 morals?” Tl tell you what his reaction would be. I would 
slapped with a big fat foreclosure in very short order. This is 
classified as “economic growth.” 

I refuse to gamble the welfare of my family and our pursuit of 
happiness on the business judgment of an administration which is 
loaded with theorists who have never operated a successful business 
or met a payroll and have never balanced a budget. If they can’t run 
ants een without brink of bankruptcy, am I to accept. their business 
judgment 
The Attorney General has testified that at. present white prostitutes, 
dope addicts, and moral degenerates could come into our motels and 
hotels but Negro citizens in high positions could not. I don’t know 
what kind of places the Attorney General frequents because he vehe- 
mently denied any pleasure in having hearsay presented to him right 
here in this hearing. 

But this statement he made is certainly an insult to every motel and 
hotel operator in the country, But let’s look at this law again. This 
law would reverse this contention and would not only enable black 
prostitutes, black sore addicts and black moral degenerates to come 
into our places but also a people with a poor hygiene, high incidence 
of venereal disease and vandalism, plus the element of force to make 
us accept them; because here again f can reject the white person but 
not the black person. Is this the Attorney General’s idea of an im- 
provement? I hope I don’t have to face many more like that. one, 

Gentlemen, there’s a labor angle to this situation also. When a 
labor contract: is memoraten there is one clause that is nonnegotinble: 
the right to strike. When we are paid rental for a room, part of that 
money is overhead and part of it is wages. Since the customer is the 
boss, this law would force us to work without the right to strike. 
These very labor leaders who advocate this law would violently rebel 
if any attempt was made to eliminate their right to strike. 

The administration says the Negro is rejected because of his color. 
This is wrong and completely. untrue. We don’t care if he is blue, 
pink, or red, The Nepre is rejected because he is an economic liability 
to our businesses, have rejected Ne who were practically 
white. I would be less than honest or helpful if I didn’t include the 
reasons why the Negro is a liability, since the proponents won't. 

The two races are absolutely aid to be incompatible. The two 
raves can coexist harmoniously but there will never be true integra- 
tion. No other minority in this country has a feeling of inferiority 
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because they live among their own people. Why should these people 
have that inferiority? No one is trying to sprinkle the Chinese, 
Indians, or ioe among the whites so why this massive effort 
to integrate the Neproes? 

If the administration and the Negro leaders and other proponents 
would take the time they are spending on demonstrations and pressure 
tactics gnd point out to the Negro people that law or no law, accept- 
ance will never come until they stop a disproportionate contribution 
to the high crime rate, illegitimacy, production of slums, and making 
careers of unemployment compensation and welfare programs. 

The Negro people will gain acceptance when they meet certain 
standards of morality and living conditions. No law can accomplish 
this. This is the one objective the Negro will have to work for and 
earn himself. ‘There is nothing wrong with individuals having to meet 
standards. It is done every day. Churches demand standards, 
schools demand standards, you gentlemen in the Senate require stand- 
aras, and whether we like it or not, all people have standards for their 
social equals to meet. 

The 30 States that have had these Jaws are just as segregated as 
the 20 that don't. It is just a little more subtle. I predict now that 
attention has beca focused on these laws there will be a rash of suits 
testing their constitutionality. When the Attorney General said Sena- 
tor Lausche enforced such a law as Governor of Ohio, he should havo 
realized Senator Lausche was just tolerating it like the Kennedys 
tolerate the Taft-Hartley Act. These laws do not accomplish the goal 
of integration. Proof of this is the agitation and demonstrations all 
over the country and the existence of Harlems in very major city in 
the country. In the North the Negro groups have even invented a 
word tocover this situation. They call it “Resegregation.” 

Theso laws could subject the Negroes to more humiliation than any 
voluntary agreement. would. Al of us have had poor. prepared 
meals in restaurants when the owner was trying. What do you think 
the result would be if he wasn’t trying! 

The people who favor this law are largely oxecutive boards of church 
groups but not the congregations; executive committees of labor unions 
hut not the rank and file; business executives but not the employees. 
In short, gentlemen, a great number of generals but few soldiers. 

Today we are witnessing ono of the strangest paradoxes of all time. 
Churehmen with segregated churches, labor leaders with segregated 
Inbor unions, news media with segregated work forces, and politicians 
and civic leaders who lead completely segregated lives trying to force 
asegment of private enterprise to integrate. 

Christianity has not been able to integrate in 2,000 years and Juda- 
ism for longer than that, and yet these ve eligioe leaders expect 
Americans to do it in less than 200, and if we don’t, they want to 
shove it down our throats and gag us in the process, and all this on 
the false accusation that we are discriminators. 

Yout are SUCKING a law which was never enacted by any legislature 
when you pass a law like this, the law of nature. Gcd himself was 
the greatest segregationist of all time as is evident when he placed the 
Caucasians in Europe, the black i er in Africa, the yellow peorle 
in the Orient and so forth, and if G didn’t seo fit to mix people who 
are we totry it? 
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Christ himself never lived an integrated life, and although He knew 
His life on earth would be a model for all mankind, when he chose His 
close associates, they were all white. This doesn’t mean that He didn’t 
love all His creatures, but it does indicate that He didn’t think we had 
to have all this togetherness in order to go to heaven. 

Gentlemen, we should give a lot of serious thought to these final re- 
marks of mine and not try to outdo God in the makeup of the world. 

‘Senator Monronry. Senator Cotton. 

Mr. Serra. There is one more thing I might mention here before 
I subject myself to this questioning. In the Maryland law there 
was 8 provision in it that we, the opponents, were able to persuade 
the legislature to adopt—although we were opposed to the Iaw com- 
pletely, we were able to get this amendment in. 

This amendment calls for equal punishment for accuser and ac- 
eused. In other words, if a man comes in and accuses a man of dis- 
crimination under this law, and it is falsa, or malicious, he is subject 
to the same pennies as the accused would be if he were guilty, 

Senator Monroney. Senator Cotton. 

Senator Corton. Mr. Chairman, I have no questions that I desire 
to ask this witness. 

Senator Monronery. Senator Thurmond. 

Senator Trursonp. Mr, Setta, I want to compliment you on a 
very practical statement. I notice you state that you have a mort- 
gage of $23,000. 

s I understand, you have deep concern if this bill should pass and 
you are forced to take customers that you do not wish to and who 
would hurt your business, that that would put you in trouble and 
might bring about a foreclosure of your business; is that correct? 

Mr. Serra. Yes,sir. Thatis one reason. 

Senator Tuurmwonp. You feel that that would bo typical of the 
other businesses throughout the State of Maryland as a whole? 

Mr. Serra. I think that is one apprehension they all have in mind, 

es, 
Senator TxrurMonb. From your contact with people who have dis- 
cussed this matter, are there masses of people for such legislation as 
this, or are they opposed to it? 

Mr. Serra. They are overwhelmingly opposed to it, sir, from all 
parts of the Union that stop at my place. 

Senator TirurMonp. People stop at your motel from the various 
States of the Union? 

Mr. Serra. Yes. 

Senator Tuurstonp. And you heard them express themselves on 
legislation of this kind? 

r. Serta. I make it a specific point to ask them what their opin- 
ion is, yes, because I want—— 

Senator Tuormonp. Just what has been the reaction to the ques- 
tions you have asked them about legislation of this kind? 

Mr, Serra. That they do not want an integrated motel. If thoy 
have a peecne they prefer a segregated motel when they are in an 
area. I do the same thing, if I travel out to Chicago to take my 
sun to college, Northwestern. When I go out there and have to stay 
at a motel and it is integrated, I will not sleep there, go in and pa- 
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tronize that motel. Where there is an area where they can get segre- 
gated motels, they prefer a segregated motel. 

Senator TuGHHOND: And that has been the expression of the cus- 
tomers who have patronized your business ? 

Mr. Serra. Yes. 

Senator Tirursonp. And you feel that your business would be 
greatly hurt if thts law passes? 

Mr. Serra. Yes. I would feel it would. 

Senator Tnursonp. Don't the peopl want more Federal interven- 
tion in piste affairs, as exemplified by this bill or other bills of any such 
nature ; 

Mr. Serra. Senator, Representative Morton, who is a brother of 
Senator Morton who is on this committee, represents the Eastern Shore 
of Maryland. His name is Rogers Morton. He has just sent out a 
ue connais asking the people of his district what they thought of 
tho five main points of this civil rights program. These people are 
now in the process of answering that, the people of our area. 

Most of them are answering it, the ones that have consulted with me, 
are refusing it on the one basic principle, that the Federal Government 
should not be allowed to come in and take over a function of the State 
in this area. 

Senator Tirursonp. If there isa function on this line, or an obliga- 
tion or responsibility on this line, as I construe from what you said 
the people feel, it is not that of the Federal Government. but tha of 
the Brato or maybe still preferably, the local community? 

Mr. Smita. Absolutely. That is the way they feel about it, as ex- 
pressed, I think, by tho referendum of the farmers. T think they are 
getting tired of the Federal Government moving into every facet of 
o\ erybody’s life. . 

senator Tuursonp. Do you think that the people in the State of 
Maryland would prefer force at any level of government, or would 
they wish to leave it to the owner of each business to run his own 
business as he feels would be wiser for him? 

Mr. Serra. They would prefer the voluntary approach to this prob- 
lem, and I prefer that, too. 

Senator Tuursonp. By voluntary approach do you mean to set up 
& commission to go out here and try to pressure people to do it volun- 
tarily, or do you mean leaving it to each individual owner to decide 
whom he wishes to sell to, and whom he wishes to serve? 

Mr. Serra. They don’t favor pressure from any source, whether it 
be demonstrations, commissions, or anything. They want the indi- 
vidual to operate his business as he sees fit. 

Senator Tuurmonp. In other words, they believe in freedom to 
handle their own private business as they desire? — 

Mr. Serra. Absolutely. 

Senator TrurMonn. Thank you, Mr. Chairman. That is all. 

Senacor Monronry. Senator Hart? 

Senator Harr. What sort of night did you spend at the motel when 
you took your son to Northwestern? 

' Mr. Serra. Idid the best I could. 
Senator Harr, Specifically what was your problem? 
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Mr. Serra. What wasmy problem? Ihad no problem, sir. Fhave 
a philosophy that when I’m in Rome, I live as the Romans do. 

Senator Hart. Did you find any custom in Chicago that offended 

ou 
y Mr. Serra. I didn’t have too much time. I took my son out to 
Northwestern and I was right busy with that. I didn’t actually in- 
dulge in any cultural pursuits in Chicago. 

Senator Harr. But you checked into a motel and you checked out, 
and there was a period of time intervening. Now tell me exactly what 
offended you? 

Mr. Serra. I didn’t see any Negroes there. For all I know, maybe 
they haven’t even catered to any. You know there are a lot of places 
that claim they cater to the integrated trade, but they don’t. I will 
give you an example about this Salisbury thing that you were just men- 
tioning a little while back. 

They have several ways of saying, “We are integrated,” but some 
of them put little reserve signs on tables, you know, and some of them 
are busy, and some of them don’t have time, These are the hitle 
devious ways that they use to beat down true integration of a business. 

Senator Hart. Then as far as you know, you have never spent a 
night in an integrated establishment ? 

Mr. Serra. I didn’t see any Negroes in this motel that I stayed at. 
There might have been. I just didn’t sea any. I would say to you that 
I didn’t stop going in there because I had to have a night’s sleep 
somewhere. When I’m in Rome I doas the Romaus do. 

I imagine if you come on the Eastern Shore to go to Ocean City 
possibly for a little recreation, and you happen to stop at my motel, I 

on’t imagine you would want it segregated, would you? 

Senator Hart. What was the question? Pm sorry. 

Mr. Serra. I say to reverse that, if you were traveling, and you 
went into a segregated area, I don’t believe you would wall away be- 
cause the motel was segregated ¢ 

Senator Harr. I have walked away from the door of a restaurant 
where I had happened to stop because a sign said something like this: 
“Because of limitations of space, white people only.” 

What I’m trying to find out from you is the depth of your ex- 
perience with respect toa night in an integrated motel. 

Mr. Serra. That is the depth of it, just about it. 

Senator Harr. Is it fair for me to then say that you have never, 
so far as you know, experienced life in an integrated motel ? 

Mr. Serra. I would say that is correct, yes. 

T have something else for you—— 

Senator Harr. There are some pretty vivid and hair-raising de- 
scriptions contained in this. I was wondering how much of it was 
your own knowledge. 

Thank you very much, Mr. Chairman. 

Mr. Serra. May I ask you something? 

Senator Hart. Certainly. 

Mr. Serra. I have something here from Detroit, from the heart of 
your State. Apparently 44,000 people out there don’t agree with your 
views. 

Senator Harr. I’m sure there are many more than that. I think 
there are about a million against me. [Laughter.] 
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Mr. Serra. May I read it to you? Would you like to read it here? 
'. Senator Harr. I’m sure I know about it. But feel perfectly free 
to read it. In summary it is 44,000 people who are petitioning the 
City Council of the City of Detroit to, I think, prevent the city 
peueerers providing licensed brokers to sell on a nondiscriminatory 

sis. 

Mr. Serra. You call that hair raising, my testimony ? 

Senator Harr. Yes, some of the descriptions. If I could settle—— 

Mr. Serra. Don’t you think it is true? 

Senator Harr. I have never experienced it, and neither have you. 

Mr. Serra. Don’t you know the crime rate there? 

Senator Harr. Yes, I know the crime rate across the country. 

Mr. Serra. Don’t you know the crime rate is true, that I men- 
tioned, of the Negro people? Don’t you know in Maryland they 
pauls 6£ percent of the jail elements to 10 percent of the popula- 
tion ; 
Senator Harr. Do you think that that results from some act of 
God that makes them instinctively worse than another human being? 
_ Mr. Serra. I think it comes from their nature, from the way they 
Are. 

Senator Harr. I think the answer is “Yes.” i 

No, I don’t agree with that. 

Thank you very much, Mr. Chairman. 

Senator Monroney. Do you use—— 

Senator Harr. I wish 1 could settle for only 44,000 in Michigan 
against me, 

Mr. Serra. I think there are a lot more. 

Senator Monroney. The staff and ourselves don't recall this case 
of the British voting 2 to 1 against a so-called integration law. I 
wish you would help us out on that. 

Mr, Serra. Last year, if you consult any of the press people, they 
can give you the issues of last July. The Parliament, in London, 
had this very same Jaw under consideration. It might not have 
been verbatim, of course, but the basic thing they wanted to accom- 

lish was integration of public accommodations, and it was voted 
own 2 to1. 

I think any of the press can verify it. I don’t have a big research 
organization. All I dois read newspapers. 

nator Monronry. So far as I know, there is very little segrega- 
tion in England. 
: Mr. Serra. Birmingham—they have had a Birmingham there, 
00. 

perstor Monroney. I don't recall this. It. was a parliamentary 
vote 

Mr. Serra. It is the truth. I don’t think I would want to lie to 
you. 
~ Senator Monroney. You referred to anarchy as a result of de- 

regation. Do you think—— 

Mr, Serra, They are «anarchy. 

Senator Monronry. Do you think there is a near anarchic condi- 
tion in 82 States or in hundreds of our cities which have passed ordi- 
nances against racial bins or the many more hundreds who have done it 
voluntarily ? 
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Mr. Sxrra. I said all over the country. I didn’t say 32 States. 
Senator Monroney. Have you heard of any conditions of anarchy 
in these 32 States? . 
Mr. Serra. Yes, indeed. 
. Senator Monroney. You have? : 

Mr. Serra. Yes. Chicago had a race riot and New Yorkers had 
riots. Yes, sir. 

Senator Monronry. Cambridge had riots. 

Mr. Serra. Yes, they had riots. 

' Senator Monroney. They had no desegregation. 

Mr. Serra. They just locked up 42 yesterday I think on a construc- 
tion project up there. , 

Senator Monroney. Do you use any colored help? 

Mr. Serra. Yes, sir. A hundred percent. 

Senator Monronpy. A hundred percent? 

Mr, Serra. Yes. 

Senator Monroney. In your kitchen and all? 

Mr. Serra. Yes, sir. 

_ Senator Monronry. Then, do you believe, I am sure you don’t, that 

the colored race is as inferior as you say here, that they had a dispro- 
portionate contribution to the high crime rate, illegitimacy, produc- 
tion of slurns, making careers of unemployment compensation and 
welfare programs, the large amount of venereal diseases which you 
mention, and all? 

Mr. Serra, Those are facts. 

Senator Monroney. It is an indictment of an entire race. 

Mr. Serra. These are all facts. 

Senator Monrongy. I am sure you don’t mean that. 

Mr. Serra. These are all facts, yes, sir. 

Senator Monroney. And you use a hundred re of these people 
in your operation, you say, in your employment 

fr. Serra. But, I select them. 

Senator Monroney. Then, is it not possible, if you run a type of 
restaurant, a motel, that you would select the decent people—— 
. Mr, Serra, Not under this law. 

Senator Monroney (continuing). And deny the indecent. All of 
the people, simply because of the color of their skin, do not take on all 
of these horrendous characteristics. There are many distinguished 
ministers, many distinguished public servanis, college aA 
dcctors and all who are not the same color as we are. - But if you were 
a man who had struggled ar against terrific odds to improve your 
condition, to become educated against the difficulties of admission to 
colleges—there used to be only one medical school in the country that 
would accept colored students, and this was Howard University, later 
the Meharey Medical College in Nashville. But it was almost impos- 
sible for a man to get an education in medicine and these other Sah 

If you had gone to that great trouble to try to lift yourself up by 
the sheer strength of perseverance to be of greater service to your 
race and to humanity, would you want the door slammed in your face 
because there are other members of your race who are dope addicts 
or thieves or crooks. 

Fortunately, all the white people are not thieves or crooks; neither 
are the colored all thieves or crooks. I don’t think we should have 


mass indictment, 
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Mr. Serra. Senator Monroney, that is the weakness of thislaw. You 
are offering me a package deal. Thave got to take-——— 7 
Senator Monroney. I am not offering you anything. . I am trying 
to give ou the facts in this case. are: 
fy. Serra. I have got to take every citizen of the colored race, I 
can’t just. say you are a college professor, I will wait on you; you are 
a bum, and no good, I can’t waiton you. And another thing, sir, I am 
a momber of the minority. I am an Italian. :I can remember in my 
youth when we were very much maligned. It wasn’t-very unusual for 
me to have to scrap in the streets and the alleys to defend myself 
against the appellations that we- were ta ibe to, like wop, giner, 
and so forth, I have been through all this. But I didn’t go out 
seeking a law to improve myself. Boe a 
We weathered the storm and we fought forward. And today you 
have Italians in high places. You have a Cabinet member, Mr. Cele- 
brezze. He isa Cabinet member. You have judges, you have people 
high in industry, but they didn’t do it with a law. 
enator Monroxry. Were you ever denied accommodations in a 
hotel, ora dining room, because you were an Italian ? 
Mr. Serra. [ was denied accommodations in 4 swunnting pool, and 
I couldn't afford to eat in a restaurant or stay in a motel. The son 
of an immigrant don’t have that kind of money. 
Senator Monronezy. You weren’t denied? | 
Mr, Serra. I was denied a swimming pool, which I could have 
afforded. 
Senator Monronny. You were not denied the right of accom- 
modations in a hotel? | 
Mr. Serra, I didn’t have that kind of money, sir. 
Senator Monroney. It was simply a case that you were not identi- 
fiable as a member of a race that formerly was brought over here in 
condition of slavery. Certainly the same analogy and difficulty of im- 
migrants fighting wp froma lower status applies to the Irish in Boston. 
Mr. Serra. Right. Ss wise 
Senator Monroney. Yet, today we have a President in the United 
States, and an Attorney General, who came from that background, 
and this racial background has produced many of our great people, and 
I ane agree with you. hae eee : 
{r. Serra. But Bebey law, sir. 
Senator Monroney. [ deplore discrimination which allows a man, 
no matter how distinguished, no matter how fine a record he may 
have created in science or anything else, to be told: “We cannot let 
you stay all night in my motel,” or “You can’t have a hamburger 
sitting down inside—You can pick it up at the counter and run out 
with it, but you can’t sit down and eat the hamburger and have a 
cup of coffee. We will give it to you in a paper cup.” You have 
told us your real reason, and I think probably there is some a 
to the opinion in this regard, that many motel operators and cafe 
owners have, where you say, on page 8, at the bottom of the page, 
“The Negro is: rejected because he is an economic liability to our 
business.” . 
Mr. Serra. Right. 7 wo 4 
paces Monroney. This is probably the keystone of the argument, 
is it not . ae 
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: . Mr, Serra. Right. I svillies plan bow he is an economic liability. 
You say these prominent people, Negro citizens who are high in gov- 
‘ernment and high in the. educational world and so forth—to me if 
they came to my desk, they would be just that—they vould be dis- 
tinguished citizens... - ; 

-. But, when: they: are sitting on my porch, and my clientele sees 
them sitting on that: porch, to them they are Negroes. And this is 
what governs our business. a 

- If-you could write into this law that all I had to accept was top- 
‘quality Negroes, then: possibly you would be justified in your argu- 
ment there. . But-in your law you are writing in there that I have 
to accept.100 percent, regardless of what the position of the Negro, 
or what his morals are, or anything. 

: Senator Monroney. We do not say that. We say it would be illegal 
in the law—I don’t say it; Iam not a coauthor of the bill, and I have 
certain reservations on constitutional grounds on this bill, but none 
on the social or ethical side. But certainly you would not have to 
receive colored clients any more than you would have to receive white 
clients who did not meet the standards of your enterprise. 

‘ .A drunk white man is just as bad as a drunk colored man. 

Mr. Serra, Exactly, and we reject them, 

Senator Monronry. And a diseased white man is just as bad as a 
diseased colored man. Dis & 

- Mr. Serra. Exactly. The incidence is lower, that is all. 

Senator Monroney. What? 

Mr, Serra. I say the incidence is lower among white people than 
it is among Negroes. : 

Senator Monroney. This may be tru>, and it may not, .I don’t 
haye the statistics. I do know that in most of the places in the South 
that rnn fine eating housing and fine tebles; the cooking in the kitchen, 
and the service in the dining room, is generally performed by mem- 
bers of the colored race. | . 

Mr. Serra. Many of them. 

Senator Monroney. As itis in your motel 3 

Mr. Serra. Yes. 

Senator Monroney. I just don’t believe if your remarks were gen- 
erally true of the colored race that you operators of these motels 
sould be eneeg Ss thiskind of help. . | 
_ Mr. Serra. In my motel it is a lot more intimate for a man to jump 
in bed with his clothes off and sleep in it than it is for that maid to 
pick up those sheets and Jay them on there. 

- Senator Monroner. I don't getthat. [Laughter.] . 

Mr. Serra. I think you get it. - 

Senator Monronty. It may be important to you. There is no dis- 
crimination in Maryland against the Chinese, the Indians, or the 
Japanese, is there ? se 

Mr. Serra. I am not. qualified to say on that whether, there is or not. 

Senator Monroney. Do you take Chinese or Indians? Would yon? 
Mr. Serra. I don’t say that I take them completely, no, I judge 
them—— 

Senator Monronry. If they were clean and driving 4 Cadillac or an 
~_ Mr. Serva. I would look at it from an economic standpoint, whether 
they would be resented by my clientele. 
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Senator Monronéy. You wouldn’t do as much for an American’ 
citizen who wascolored? __ i sae: ares 

Mr. Serra. I can’t help what my clientele resents. This is their 
right, and their privilege. And they control me. _ 

Senator Monroney. OK, we get back to this basic statement then. 
The Negro, you feel, is rejected use he is an economic liability to 
your business? Dg 

' Mr. Serra, Yes, sir. - _ 

Senator Monronery. And you or some of the people who oppose this 
vigorously, oppose it on economic grounds and are not willing to take 
an economic gamble which is peng talon day in hundreds of com- 
munities that go to a desegregated basis simply because they feel that 
bias against an American citizen is not right. 

We are all, of course, citizens, unless for some reason of-our own 
we are not acceptable on other grounds than our race or our skin. 
Yoit are not willing to take this gamble of leadership to try to work 
with your people voluntarily, which I have advocated and which has 
been done in most of my home cities in Oklahoma, to bring about 
desegregation without law. 

As I understand it, you are not in favor of even voluntary efforts 
even, 

Mr. Serra, You shouldn't ask me to take a chance on going broke. 

Senator Monroney. These other people are taking a chance on 
eliminating bias and are not going broke. 

Mr. Serra. I don’t owe that much to anyone to take a chance on 
going broke. 

Senator Monroney. You are quoting not the Scripture, but you are 
speaking of Christianity. I think probably the basis of Christianity 
might be found in ying to create a little stronger and better and 
more charitable relationship between all races. But, I don’t care to. 
get into—— ie _ ie 

Mr. Serra. I am not nasty tothem. I am very charitable to them. 
One owes me money now that I will never get. 

Senator Monroney. Do you have some further questions? 

Senator Tirursonp. Yes. . 

Mr. Setta, do'you feel it is bias if you prefer not to take someone 
in your business who you think will hurt your business? 

Mr. Serra. No, I don’t think it is bias. This is my prerogative to 
operate my business as the Constitution of this country permits me to. 
I set up my business with that in mind. When I dug the foundation, 
that is what I[hadin mind. Now that I have it built, I don’t see where 
I should be forced into something that I feel is going to hurt my busi- 
ness or that. I don’t prefer to live with. 2.8 

Senator Tuursonp. I am sure you agres that there are many fine 
Negroes—preachers, schoolteachers, lawyers, doctors, other profes- 
sional men, and businessmen, ‘and carpenters, Danese truckdrivers, 
and ordinary workers. There are many fine Negroes. I know a great 
many, Jam sure you do. Pe oe 

Mr. Serra, Tcertainly do. 9s 

Senator Tuxursonp. That is not the question here, is it? 

Mr. Serra. ‘No, sir. a a4 Ve) aes 

Senator THurmonp. It is simply a question here of whether we are 
going to pass a law to force you, Mr. Setta, in Maryland, to say you 
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have et to handle your business in a. way that you don’t want to handle 
it, and in a way that you feel is not best to promote your business. 
Isn’t that the issue? 

Mr. Serra. Absolutely right. 

Senator THursonpD. That is all, Mr. Chairman. Thank you. 
Senator Monroney. Senator Hart, do you have anything further? 
Senator Harr. Thank you, no. 

Senator Monroney. Thank you, Mr. Setta, for your appearance 


ere. 

Mr. Serra. Thank you. 

Senator Monroney. We have as the closing witness, Mr. Edgar S. 
Kalb, manager of Triton and Beverly Beaches, in Maryland. 

The hour is growing late. We hope you will expedite as much as 
possible your testimony. I see you have a statement that is some six 
pageslong. We would be very happy to include it in full in the record, 
if you would care to highlight the statement as you go on. 


STATEMENT OF EDGAR S. KALB 


Mr. Kars, Mr. Chairman, gentlemen of the committee; I will do 
whatever I can to expedite the matter for you. 

I come, Mr, Chairman and members of the committee, in a sense 
as a special pleader. In making a plea for a particular segment of 

rivate business I do not wish it to be construed in any sense thay I 

avor the principles laid down in this bill. I think they are un- 
American, I think they are unconstitutional. I think they are detri- 
mental to the welfare of the country as a whole. 

However, it is not my purpose to go into that particular phase. 

The scope and purpose of this statement is to present to the com- 
mittee evidence to show that the provisions of S. 1732 should not be 
made applicable to the operation of privately owned and privately 
operated bathing beaches, which beaches are located in States in which 
the State, Federal Government, or-any county or municipal corpo- 
ration, or other public tax-supported body, operates or maintains 
any beach or beaches, which are open to the use of all persons. 

propose to submit.to the committee amendments to effectuate this, 
and also certain amendments designed to eliminate what to me are 
certain injustices from the act. 

So the committee will know clearly what I am discussing, I cite cer- 
tain examples of the type of beaches for which exemption is asked 
as follows: 

There are approximately 21 privately owned and privately operated 
bathing beaches located on the western shore of the Chesapeake Bay 
and itstributaries in Maryland. 

Of these 21 beaches, 14 are located in and around Anne Arundel 
County, south of Baltimore, 4 are located in Baltimore County, north 
of Baltimore City, and 3 are located in Calvert County, within 
approximately 25 to 35 miles of the District of Columbia. Approxi- 
mately 3 of these privately owned beaches are fully “integrated.” 

Generally speaking, these 21 beaches, with a few exceptions, are 
“family owned and operated,” and have been so owned and operated 
for several generations. 
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Most of these small bathing beaches are located adjacent to small 
residential communities, and in a certain sense are practically part of 
these residential communities. 

Based on personal experience and personal observation it is esti- 
mated that the total gross annual business done by these 21 beaches 
will be less than $5 million. 

The State of Maryland operates two very beautiful public bathing 
beaches on the western shore of the Chesapeake Ba within easy access 
from Baltimore City, Washington, D.C., and_the adjacent metro- 
politan areas; namely, Elk Neck State Park and Beach, north of Balti- 
more City, and Sandy Point State Park and Beach, south of Baltimore 
City (within Anne Arundel County). Both are within easy access 
to both Baltimore and Washington by excellent roads. (Sandy Point 
State Park and Beach is located in Anne Arundel County and annu- 
al has more than 300,000 visitors). 

altimore City owns and operates a beautiful bathing beach, located 

in Anne Arundel County, south of Baltimore, and within about 35 

Lee Washington, D.C. This beach is known as Fort Smallwood 
each. 

Furthermore, according to newspaper reports, the Federal Govern- 

ment has recently devised a beautiful waterfront property located in 
Anne Arundel County, within 25 miles of Was py eel D.C., and 
within about 36 miles of Baltimore City, consisting of approximately 
265 acres of land with more than a mile of waterfront. This property 
could with little expense be converted into an additional waterfront 
Lata and beach by the Federal Government for the use of all of the 
oublic. 
It is estimated that the total acreage and miles of waterfront avail- 
able to the public in publicly owned beaches cn the western shore of 
the Chesapeake Bay in Maryland, is in excess of the total acreage 
and the total miles of waterfront operated as private beaches in Mary- 
land by private ownership. 

In no instance does it appear that the patronage of these publicly 
owned and operated beaches has reached anything near their max1- 
mum potential patronage, and there is absolutely no present lack of 
sufficient bathing facilities available to the general public, in the im- 
mediate vicinity of Baltimore and Washington. 

In addition, the many miles of beach front on the Atlantic Ocean 
at Ocean City, Md., are owned by Worcester County and are available 
to all persons. 

Furthermore, the State of Maryland is presently acquiring an ex- 
tensive expanse of Asseateague Island for‘use as a public beach. 

Based on a need for additional bathing beach facilities, the public 
needs are more than adequately provided for, and there is no justifica- 
tion for requiring the privately owned and privately operated bathing 
heaches to accept undesired patronage. 

The “findings” as set forth in section 2 of S. 1732 fail to establish any 
valid facts sufficient to justify the inclusion of privately owned and 
operated bathing beaches within the classification of businesses to 
which the provisions of S. 1782 are applicable. As indicated by the 
following analysis of the “findings.” 


© 
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Section 2(a) of the “findings” sets forth no basis for such inclusion, 
as‘ bathing beaches are abundantly available to all persons in Mary- 
land at publialy owned and operated bathing beaches, and in addition 
in at ieast three privately owned and operated beaches, which three 
beaches are fully integrated. 

Section 2(b) of tne “findings” sets forth no valid basis for such 
inclusion as none of the 21 privately owned and operated beaches, in- 
sofar as known, offer overnight accommodations (all being within 
commuting distance of Washington aud Baltimore, and all catering 
to daily transient business only). 

Section 2(d) of the “findings” sets forth no valid basis for such in- 
clusion as the movement of “goods, services and persons” applicable 
to the operation of bathing beaches, with but minor exceptions, does not 
“move” in interstate commerce, and, strictly defined, bathing beaches 
are not places of amusement as used in section 2(d) but rather are 
“nlaces of participating recreational activities,” as distinguished from 
places of “amusement.’ 

Comment. The “findings” as stated in section 2(d) would appear to 
be mere expressions of opinion—entirely unsupported with any fac- 
tual basis in support of such opinions. 

Section 2(e) of the “findings” would not appear to be applicable to 
bathing beaches, generally speaking, as they would not appear to fall 
into the classification of “retail establishments” as used in this sub- 
section. 

Section 2(f) of the “findings” sets forth no basis for the inclusion 
of bathing beaches in S. 1732, as these beaches are not located in any 
city, they have no facilities for holding conventions and generally 
speaking offer no accommodations for overnight visitors. 

Section 2(g) of the “Findings” sets forth no basis for the inclusion 
of bathing benches in S, 1782, as in no instance are there any business 
organizations age services in any area affected by the operation 
of these beaches. All of these beaches are located in remote rural 
areas where their presence contributes extensively to the local econo- 
my, and which economy wovld be seriously injured as a result of these 
beaches being forced by law to accept all persons. This would result in 
a certain loss of business and a resultant loss of employment oppor- 
tunity by the residents of these rural beach areas. 

Section 2(h) of the “Findings” set forth no applicable principle 
or basis for the inclusion of privately operated beaches in the pro- 
visions of S. 1732. In the case of these privately operated beachies, no 
discriminatory practice is “encouraged, fostered, or tolerated” in any 
degree by the governmental authorities of the State in which they are 
located, or by the “activities of their executive or judicial officers.” 

Comment. As applied to the operation of privately owned and 
operated bathing beaches in Maryland, section 2(h) is a statement 
of opinion unsupported by any factual evidence. 

Section 2(i) of the “Findings.” The conclusions set forth in this 
subsection are not applicable to privately owned and privately 
operated bathing beaches in Maryland, as these beaches neither “bur- 
den or obstruct commerce,” and the use of the Commerce Clause of 
the Federal Constitution for the purpose of imposing integration on 
these privately owned and operated beaches is a perversion of the 
Commerce Clause, for the purpose of effectuating a highly dubious 
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purpose, concerning which purpose there are wide differences of 
opinion and which principle is not generally accepced by large seg- 
ments of the population. 

It is not the proper function of Government to legislate for moral 
purposes. Nor is ita proper function of Government to deprive any 
segment of the people of their inherent right of self-determination of 
their associations for the sole purpose of appeasing the demands of 
another segment of the people in their desire to satisfy their social 
ambitions. 

Insofar as I can determine, none of the “Findings” are applicable 
to private bathing beaches. Despite that, however, the provisions of 
section 3 of the act are sufficiently brondly drawn that they do include 
bathing beaches, privately operated bathing beaches, and that I do 
wish to discuss. 

Senator Monroney. I might advise the witness that the Attorney 
General, when he was testifying, admitted that section 2 was merely 
a preamble and has no force and effect. 

{r, Kaus, ‘That’s correct, I recognize that, that that has no force 
of law. On the other hand, though, it is indicative and has been 
cited here this afternoon as one of the factors to be taken into con- 
sideration. Legal peak ne, my understanding, it is not a part of 
tho bill. It is merely a preamble and not a part. | 

Senator Monroney. That is correct: es 

Mr. Kaus. Despite the fact that the “findings” set forth not a 
single valid basis for the inclusion of privately owned and operated 
bathing beaches in the provisions of S. 1732, nevertheless section 3 
of the act is so broadly drafted that some, if not all, of these privately 
owned and operated beaches would be included. 

The provisions of section 8(a) (3) (i) and section 3(a).(3) (ii) ap- 
parently would be applicable to any privately owned and privately 
operated pething beach which fell within the stipulations of these 
two sections. ‘These two sections are germane to the bill. 

Considering subsection (ii) of section 3(a) (3) first, the language 
used in this subsection which states that if a “substantial portion of 
any goods held out to the public for sale, use, rent or hire, has moved 
in interstate commerce,” makes it almost impossible for any bathing 
beach operator to determine whether or not his operation comes within 
the purview of this act. 7 

iere is not a beach operator alive who could know for a certainty 
that a “substantial” portion of the goods sold at his beach had not 
moved in interstate commerce because there is no standard set forth 
in the act to guide anyone in determining what constitutes a “sub- 
stantial” portion of goods held out for sale, rent, or hire. 

To determine what constitutes a “substantial” portion of goods in 
any. caso will require a court determination. It well may be that 
there will be as many different decisions as to what does constitute 
a “substantial” portion of goods as there are district courts and courts 
of appeals in the United States. 

It would appear that even the Supreme Court would be unable to 
lay down a hard-and-fast rule as to what constituted a “substantial” 
portion of goods, which rule could be applied to all cases. 

The inclusion of the word “substantial” in the act does not appear 
to be a loose use of terminology, but rather it appears to be a careful 
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and well-studied use of this word, for the purpose of making the act 
uncertain and unclear, with the object in view to force the operators 
of small businesses into compliance with this act, because they, would 
be unable to stand the expense and difficulties involved in litigating 
the question; the result being that the inclusion of the word “sub- 
stantial” in the act without a prior determined standard as to what 
doev or does not constitute a “substantial” portion of goods makes this 
act legislative duress—the operator of a place of business must either 
yield to the dictates of those empowered to institute legal proceedings 
against him on a charge of noncompliance with the act, or else entail 
expensive litigation. 

he same lack of clearness and uncertainty as to what is intended 
manifests itself in the use of the words “moved in interstate com- 
merce” in the same subsection. 

There is, of course, no difficulty in determining that if goods are 
transported in interstate commerce directly to the operator of any 
place of business, then clearly such goods have moved in interstate 
commerce and are covered by the act. 

But what about goods which moved in interstate commerce in the 
normal course of trade, and have come to rest within a State, and are 
in the hands of a dealer in such goods for resale in intrastate com- 
merce? If the operator of a privately operated bathing beach were 
to purchase such goods from a dealer in intrastate commerce after 
suc L ate had previously been transported in interstate commerce, 
would the prior interstate transportation imprint follow these goods 
into the hands of the beach operator who had purchased them in intra- 
state commerce? I don’t know. I don’t know if anybody can deter- 
mine that unless we go to court. 

_ How could a beach operator who had purchased such goods be cer- 
tain under the lan age used in this act that he would not or could 
not be charged with offering “goods which had moved in interstate 
commerce” and thereby be subjected to litagation or threats of litiga- 
tion for being in violation of the provisions of this act? 

Unless the words “moved in interstate commerce” are clearly de- 
fined and limited in the act by proper standards, the use of such un- 
defined words will enable those authorized to institute litigation under 
the act to use the act as a form of legislative duress—to compel the 
operators of small businesses and others who cannot afford the costs 
of expensive litigation to either yield to the dictates of those em- 
powered to institute Tiga ion under the act, or become involved in 
expensive litigation which they may be unable to afford. 

he inclusion of the words “substantial portion of goods” and the 
usé of the words “moved in interstate commerce” as used in the act, 
give those empowered to institute enforcement litigation the powers 
of autocratic dictators. 

Furthermore, the inclusion of the words with no limiting or defining 
standards in the act permits the act to be used by persons with ulterior 
motives as a vehicle for legalized blackmail against the operators of 
private business. 

For the Congresss to place such an unrestrained power to institute 
or threaten to institute enforcement litigation in the hands of the pub- 
lic would be a betrayal of the American people. 

The provisions of section 3(a) (3) (i) would appear to bring the 
operators of privately operated bathing beaches within the act, if 
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“goods, services, facilities, privileges, or advantages or accommoda- 
tions * * * are provided to a substantial degree to interstate 
travelers.” 

The same uncertainty and requirements for a determination by the 
courts, as previously discussed by me, would :ikewise face every opera- 
tor of a private bathing beach to determine what was, or what was not, 
a “substantial degres of interstate tvavelers,” as used in this subsection 
and the operators of private bathing beaches would again be at the 
mercy of those empowered to institute enforcement litigation, and 
would be subjected to duress and threats to instigate enforcement 
litigation with its resultant burden of heavy costs, or else surrender 
and comply with the provisions of the act. - 

As to the 21 private bathing beaches cited in (2) of this statement, 
the application of this particular provision of the act would be chaotic 
and unequal, as between the several private beaches, for the following 
reasons: 

(a) As to the beaches enumerated, which beaches are located to 
the north of Baltimore City, it is probable that less than 1 percent 
oF be patronage of these beaches is from other than residents of 

aryland. 

(5) As to the private beaches which are located in Anne Arundel 
County to the south of Baltimore and which beaches are not more 
than 20 miles distant from Baltimore, a similar condition probably 
exists. 

(ce) As to the private beaches which are south of the Severn River 
in Anne Arundel County, the proportion of out-of-State patrons may 
rise to as much as 30 to 40 percent. That is due to the proximity of 
Washington. 

(d) As to the beaches which are located in Calvert County, the per- 
centage of non-Maryland patrons may rise to as much as 60 to 70 

reent. 

The result being that out of the 21 beaches cited in this statement, 
possibly 11 would not have more than 1 percent of out-of-State 
patrons, while the other 10 private beaches would possibly have from 
30 to 70 percent of out-of-State patrons. 

Under tliis situation it is possible that 11 of these local private 
beaches would not have to integrate and could continue to operate 
on a segregeted basis, while the remaining 10 beaches would have to 
be integrated, under the act, merely because their particular locations 
were more accessible to out-of-State visitors. 

Any such result would be unfair and inequitable. 

This possibility in itself is sufficient. ta justify and to require the 
ole of these privately operated beaches from the provisions of 

. 1782. 

The same lack of definiteness and clearness and lack of standards 
is present in section 3(b) of the bill (pp. 6-7 of the bill). This sub- 
section provides for the exclusion of “bona fide private clubs or other 
establishments not open to the public.” 

What is a bona fide club?) Are so-called key clubs bona fide clubs 
as used in the act? 

I don’t know. The act doesn’t tell me. If in the operation of our 
private bathing beach, we limit admission to persons who have ap- 
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plied for and have been given a guest membership card entitlin 
them to admission, with nonholders of such cards being excluded, 
does that constitute a bona fide club or other establishment not open 
t6 the public? 

‘ Under our present operation, we have a sign at our entrance which 
reads that no.invitation is extended either expressly or implied to 
visit our beach, and that admission is by invitation of the manage- 
ment only. Is this type of operation covered by the exclusion as to 
“other establishments not open to the public” as used in the act? 

The answer to these questions does not appear in the language of the 
act itself. How are we and other beach operators to determine whether 
our operations quatify for exclusion under this subsection f 

What standards are set forth in the act to guide us in our deter- 
mination of these questions! 

What standards are set forth in the act to enable the courts to de- 
termine what are bona fide clubs and what are other establishments 
not open to the public 

Under these conditions we, as beach operators, will be at the mercy 
of persons empowered to instigate enforcement litigation. 

We would have to cither submit to their dictates and abandon our 
right to operate under what we construe to be the law, or else be 
su ee to expensive litigation. _ 

his makes it possible for those empowered to instigate enforce- 
ment litigation to exercise duress upon the operators of these private 
beaches in an effort to compel them to integrate their properties. — 

Justification of the right of the pve owned and privately 
operated eri er to operate on a segregated basis: . - 

(a) The “Findings” as set forth in section 2 of the act set-forth rio 
factual basis for including privately owned and operated bathing 
béaches under the provisions of the act. | . a 

(6) There is no lack of available publicly owned and publicly 
operated beaches ih the Maryland area, and persons who for personal 
reasons may not desire to patronize these public beaches should not 
be denied the right to have available to them for their patronage, 
privaiety owned and privately operated beaches, whose patronage is 
compatible to those persons who do not desire integrated bathing. 

(2) ‘Privately operated beaches should not be denied the right to 
offer segregated services for the use of such persons. _ 


. 


. 


ANALOGY ’ 


The operation of these privately owned and operated bathing 
beaches—and Brn eae Chairman, to me is the meat of my argument— 
the operation of these privately owned and operated bathing beaches 
falls into the same category as does the operation of private schools. 

.The State operates public schools, paid for by the taxpayers, for 
the use of all persons. ~ “4 aw 

Persons who for personal reasons do not desire their children to 
attend public schools should not be denied the right to send their 
children to private schools whose enrollment may be.segregated, and 
such private schools should not be prohibited by law from optrating. 
_. It ig inconceivable to me, Mfr, Chairman, to think that. this com- 
mittee or any other committee would deny anybody the right to have 
% private school. 


~ 
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Likewise, the State of Maryland, the city of Baltimore, and certain 


_ counties operate public bathing beaches, paid for and maintained by 


the taxpayers. 

Persons who do not desire to bathe with the persons who patronize 
these public beaches should not be denied by law from having avail- 
able to them private beaches, whose patrons are compatible to their 
customary associations. ; 

The Federal Government has available waterfront property in Anne 
Arundel County for use as a federally operated public bathing beach. 

Possibly the most repugnant and un-American provisions of this 
eltire act are the provisions of section 5 (pp. 7, 8, and 9 of the act) 
paieh section empowers private citizens to instigate enforcement éf 
the act. a 

This opens the door to harassment. and worse by vindictive persons 
and also opens the door to extortion through threats of instigating 
unfounded enforcement litigation, and creates by law, as previously 
stated, a vehicle which could be used by unscrupulous persons as the 
basis for legalized blackmail. vo eg he a. - 

It is suggested that section 5 be stricken from the act in its entirety, 
and that-in lieu thereof that criminal penalties be written into the act, 
to be enforced by the Attorney General, the duly: constituted: legal 
authority of our Goyernment. Ee as ee. SP of Tare 

The additional effect of striking from the act the present provisions 
relating to so-called Civil Action for Preventive Relief, and substitut- 
ing therefor criminal penalties, is that: with criminal penalties inserted 
in the act, the language of the act will have to be clear and definite so 
as to ineet the constitutional requirements relating to criminal laws. | 
[have the appendix to that, which is not. in the prepared statement, 
which I would like to bring to the attention of the committee, be- 
causes to my mind section 5-is the most. vicions part of the entire act.: 

Section 5 of S. 1732 authorizes any person who is aggrieved by any 
person who haé engaged in, or there are reasonable grounds to believe 
that ho is about to engage in any act or practice prohibited by section 
4, to institute an action for injunctive or restraining relief in any dis- 
trict. court of the United States. cy Te 

(Notr.—Such right to institute such proceedings apparently is not 
limited to citizens of the United States but apparently any person 
who believes that he has been aggrieved, may institute such proceed- 
ings. This possibly permits persons who are not American citizens 
to institute such proceedings.) | Bae, Ak 

The act permits any person who merely believes that he has been 
faggrieved by the actions of,the operator of a private business to insti- 
tute such action, despite that the person bringing any such action may 
be motivated by revenge, hatred, or desire to destroy another's bust- 


é Neer motivated by other ulterior motives. 


8 person who Institutes such action alone, in his own mind, and 
pursuant to his own will, determines what are “reasonable” grounds 
or instituting such action. 

_ There is nothing in the act to prevent or to restrain any group of 
persons from conspiring to bring a series of entirely separate and un- 
ounded actions against an innocent businessman for the. purpose 
of destroying hisbusiness. —S. : 
For example, Mr. A may institute proceedings, entirely, unfounded, 
if the operator of the private business prevails in court then Mr. B. 


y 
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can institute a similar proceeding—if the businessman again prevails 
then Mr. C can institute similar proceedings, and so on and on ad 
infinitum—until the private business operator is driven to the wall 
or else surrenders to what in the act is called “compliance with volun- 
tary proceedings” (see lines 11-12 of page 9 of the act). 

nd on that portion of the act dealing with voluntary proceedings, 
I noticed in one of the Baltimore papers a statement by the Attorney 
General testifying on the House version of this bill, title 2, of House 
resolution 1752, the Attorney General, if I recall correctly his testi- 
mony, said that he hoped that the act would have the effect of inducing 
voluntary compliance. I don’t know what the Attorney General’s 
idea of voluntary compliance is, but if I see this act, the word, volun- 
tary, as used there would be this: that if a gunman stuck his gun to 
your head, you would surrender your wallet voluntarily. That is 
about all the voluntary necessity there is in this entire proceeding. 
Such practices as I have just enumerated, of a series of procee.lings, 
such practices may be directed by organized “hate” groups or worse. 
The same tactic; could be used by unscrupulous persons or racketeers 
to “shake down” the operators of private places of business by offering 
to secure a termination of such proceedings for a sizable “fee.” 

In fact. the act provides that there need not even be an alleged vio- 
lation of section 4 to permit the institution of proceedings for in- 
junctive or preventive reliof. 

All that is required under the act to authorize the institution of 
such a proceeding, is that when there are reasonable grounds to be- 
lieve that a person is about te engage in any act or practice prohibited 
by section 4, that upon such mere suspicion an alleged aggrieved per- 
son may institute such a proceeding. All that the act requires is a 
mere suspicion by a person, no matter how deceitfully motivated that 
person may be, or how revengefully or otherwise motivated, to insti- 
tute such a proceeding. 

Could there possibly be a more un-American proposal than this? 

In Henry v. United States, 361 U.S. 101, the Supreme Court of the 
United States said: 
iio on “mere susplicton collides violently with the basic human right of 

tty. 

It is true that section 5 does not provide for an “arrest” upon mere 
suspicion, but the provisions of this section are actually more drastic 
and inore severe than an “arrest.” 

Institution of proceedings under this act places in jeopardy a per- 
son’s entire business, his means of making a livelihood, the very 
existence of support for himself and his family, and takes away from 
him his inherent right or self-determination of his associations. 

In a criminal prosecution a man may be presented or indicted by a 
grand jury—he has the right of trial by jury—he must be charged 
under a law which meets the constitutional requirements of clarity 
and definiteness, 

_ Under this act he is not presented or indicted by a grand jury, he is 
not charged with the violation of the law by duly constituted an- 
thority, but merely by a person who feels thut he is aggrieved, he is 
not tried by a jury of his peers, in fact the act does not even make 
provision for the determination of facts by a jury, the complainant is 
not required as a prerequisite to instituting the proceedings, to secure 
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authority from any duly constituted authority, but merely upon sus- 

picion, based on the complainant’s own view of what. constitutes ag- 
rievement he may proceed against the operator of a place of private 
usiness. 

Upon being charged under proceedings so instituted the operator 
of a jrate place of business may be tried under a law which is not 
clearly defined, and which law contains no controlling standards upon 
which the Court may base its findings, and which proceedings may be 
repented endlessly by person after person to grind the operator of a 
private place of business into the ground, and any decision handed 
down by the Court, of necessity; must be based on judicial fiat only. 

I propose, Mr. Chairman, on the questions of exclusion of the bath- 
ing beaches, some amendments. 


SUGGESTED AMIENDMENT NO. 1 


After the enc of line 3 on page 7 of the act, insert a new subsection 
to read as follows: 

(c) The provisions of this Act shall not apply toa privately owned 
and privately operated bathing beach nor to any facility contained 
within the boundaries of any such privately owned and privately 
operated bathing beach, which beach is located within ma State, or in 
any county or any State, in which State or county the State, county, 
any municipal corporation, the Government of the United States or 
any department or agency thereof, or any other public authority 
maintains, operates, or makes available to the general public without 
discrimination as to race, color or creed, the facilities, services, privi- 
leges, advantages or accommodations of such publicly operated or 
publicly owned bathing beach. 


SUGGESTED AMENDMENT NO, 2 


In pages 7, 8, and 9 of the act strike out all of section 5 and insert 
in lieu thereof criminal penalties. 


SUGGESTED AMENDMENT NO. 3 


On page 9 of the act amend section 6 by eliminating all reference 
to institution of remedies by other than the Attorney General of the 
United States. 

Senator Monronry. Senator Thurmond? 

Senator Tuvurwonn. I want. to ask you this question. Do you feel 
that this would be an encroachment upon an Individual’s rights—if 
this bill is passed—in the operation of his business? 

Mr. Kats. Unquestionably, sir. 

Senator TuurmMonp. You have more or less confined it to beaches, 
You are just giving that as an example because this would affect 

ou. 

Mr. Kars. That is correct. 

Senator TuurMmonp. In a way it would affect you individually as 
a citizen of Maryland and of these United States? 

Mr. Kars. That is correct. 

Senator TnurmMonp. You feel this would be a Federal encroach- 
ment. upon your rights as a citizen under the Constitution? 
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Mr. Kars. No question at all. I feel like, Senator, if there is to be 
such a proposal as this, the attempt should not be made to write it 
into the statutes by distorting the present constitutional provisions. 
If you want this, if it is desired, the way to get this is by constitutional 
amendment, not by statute. rhe tee wt 

Senator THcRACoNn. There are two, ways to amend the Constitution. 
You feel that if the American people desire that the purposes of 
this bill_be, accomplished, that ihe onstitution should be amended 
to give Congress the power to act in this field, which as I understand 
you feel now they cannot do under the present Constitution? 

Mr. Kaus. I cannot see how they possibly, without distorting arti- 
cle 14—<ertainly it is a gross distortion of the Commerce Clause. 

Senator Tucrsonp. Under the 5th or. 14th amendments you feel 
they could not act? 

Mr. Kars. I do not, think sq; no, sir. Certainly not under the 
historic decisions under the 14th amendment. 

Senator Tucrmonp, I want’ to ask you this question: You come 
in contact, I judge, with a lot of people,do younot?: ©. 

Mr, Kats. I come into contact with thousands daily, sir. - ¢ 

Senator Tittruonp. Have you had occasion to talk to these people 
about this particular provision of-this civil rights package that was 
recommended by the President; the so-called. public-accomimodations 
pill? I think the wrong verbiage was used there by saying “public” ac- 
commodations.”: At any rate, I refer.to the bill under consideration. 
Have you had any opportunity to talk to people about it? 

. Mr, Kats, I have had more-than-an opportunity, Senator: There 
lias been a: small felida—: we i 
- .Senator Tuvrsonp. Tell us how. they feel about it.. ©. ht wad 

Mr. Kats. There has been a small feud running between ond of the 
local papers and myself on this Dia question. And the par- 
ticular local paper printed. an: editorial naming me and criticizin 
the vtry policies I enunciate down there. I replied to the editorial 
The paper did me the courtesy of printing and gave me full coverage 
on my answer. a. ae tos 

I have been overwhelmed by people expressing their feelings of 
commendation at the views I have expressed in there. 

Senator Trursonp. Are the people peneraly in favor of this bill 
now under consideration or op to it? ao 

Mr. Kaus. Bitterly opposed to it.: Rains 

Senator, may I say that maybe I get somewhat of a little biased 
view. I am from Anne Arundel County. And Anne Arundel 
County is one of the southern counties of Maryland. _ I am from the 
southern part of Anne Arundel County, sir. We are about as much 
a part of the Deep South as I suppose it is possible to be. Our colored 
people even speak in a dialect that I can scarcely understand in many 
instances. So I assure you there is no question in my mind what the 
feelings of the peopte in my section ate. . 

Senator Tuurswonp. Having heard those around Charleston, 8,C., 
talking, I know of what you are speaking. i 

aa LB. ‘They speak ina dialect thatd can hardly widerstand half 
the time. : i 

Senator Tircrsonp. It is most interesting to hear them talk. 

Mr. Kars. Yes, siv. oe 
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Senator Tuursonp. You feel this would hurt your business if this 
bill passes? 

Mr. Kars, Senator, this wouldn’t hurt my business; this wutld de- 
stroy my business. 

I think it was Senator Engle asked a question of one of the wit- 
nesses, whether there was any evidence to support the statement that 
business would be injured. There is evidence that this would destroy 
ah business. I will cite that evidence to you. 

told you that Baltimore City operated a bathing beach in Anne 
Arundel County. It was formerly an old Civil War fort known as 
Fort Smallwood, about a bund acres. It was sold to Baltimore 
City by the Federal Government on the condition that the Govern- 
ment operate it as a public bathing beach or park. The city of Balti- 
more purchased it. When they purchased it, they operated it as a 
segregated beach. 
You couldn’€ get near the place. It is about 20 miles froin Balti- 
more. It was packed and jammed. Then tlhe colored ie a brought 
suit in the U.S. district court to stop its—it is operated under our park 
board—to require the pee board ‘to stop operating as a segregated 
beach and to permit colored use of it. 7 ses ts 

The district court handed down an unusual decision, that the park 
board would have to allow the colored people certain days to use the 
beach. They then appealed that decision and the decision was re- 
versed, and they were given complete co-usé with the white people. 

The white people are completely out of the pen After that took 
place the colored patronage began dropping off, and Baltimore City, 
the park board, has had under consideration a motion to abandon 
the park. In fact, within the last 60 days there was an article saying 
that the park board had decided to givo it another try this year. 

The same thing has taken place in the large State-operated beach, 
Sandy Point. The State of Maryland operated Sandy Point, 1t is 
about 600 acres. They set aside two benches, a white beach and a 
colored. The colored people filed suit in the U.S. district court claim- 
ing that was discriminatory. The court agreed, after the Supreme 
Court Cases. : 

The beach is doing business, but it is overwhelmingly colored. And 
I know what I am talking about, sir, because patron after patron 
comes to my place because they don’t want to visit there. ‘We are not 
here in the business of keeping people out. We are in the business of 
having people who don’t want to go to’ these places, to supply them 
a place where they can go. aoe 

nator Tuurmonp. So you feel that this bill1f passed would destroy 
your business? 

Mr. Kats. Completely. Not only that, Senator, but in conjunction 
with my particular beach and in conjunction with most of these beaches 
I mentioned in my statement the fact that there are small residential 
communities adjacent to these beaches. 

At our nee there are approximately two or three hundred cottages 
that are adjacent, privately owned homes of people who, by deed, have 
the right to use this same particular beach. This would bé'a rape of 
those communities, in plain language. It would destroy those com- 
munities, 
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Senator Turursmonp. You said you live in the southern portion 
of Maryland, which is very much fike other parts of the South. Do 
you feel that this bill really applies to every property owner, whether 
he lives in the North, South, East, or West, and would jeopardize the 
use of i property and to a certain extent direct the control of it if it 


passes 

Mr, Kars. There isn’t any question at all. It destroys—this is 
only an isolated instance of where the people demand segregated serv- 
ices. Your beauty parlors, your barber shops. And I could mention 
plenty—dancehalls, There are other places where the facilities fur- 
nished the colored people are not strictly, shall I say, a business fa- 
cility. They are quasi-social. At the beach, when the people go in 
the beach, the contacts are quasi-social. And there are people 
who will not tolerate that. Certainly there may be some who will. 
But there are those who will not tolerate it, and they are the people 
who want and should be protected in their right of separate services. 

Senator Tucrsuonp. From what you said, then, I construe that it 
is your opinion, as a businessman who is now operating a business 
and has done so for some time, that this legislation will do great. harm 
to people who own property in this country. 

Mr. Kats. No question at all. 

Senator Tnurmonpb. That is all, Mr. Chairman. Thank you. 

Senator Monronry. Senator Hart? 

Senator Harr. I don’t know whether or not. the record shows this. 
Who do you admit. to the beach? 

Mr. Kars. We have gatemen—first. of all we have a sign at our 
entrance. The sign ral wish I had brought one of them to you. 
I think I can give it to you almost exactly correct—‘Admission Re- 
stricted” and under it in letters about 3 inches large we say this: 
“No invitation is extended to the public, either expressly or impliedly, 
to visit this beach. Admission is limited to those persons expressly 
invited by the management.” 

Serator Hart. Who do you invite? 

Mr. Kas. We invite people whom we feel will be compatible to 
our established patronage. 

Senator Harr. What kind of person is that? 

Mr. Karn. Generally speaking, members of the white race. 

Senator Harr. But not exclusively ? 

Mr. Kars. Yes, sir, I would say—occasionally we will deviate from 
that policy. We will have a man come along to see us and he will say: 
“T have a man with me who is not a member of the white race.” He 
may be an Asiatic. And he asks permission. Occasionally we will 
say yes to that. 

Senator Hart. What is the reaction among your other patrons? 

Mr. Kats. To that? 

Senator Harr. Yes. 

Mr. Kas. Quite often we will have people say “Is he a member of 
the white race?” We quite often get severe reactions to that. 

Senator Harr. What do they do about it? 

Mr. Kars. We don't do anything. We treat everyone courteously 
once we admit them. The people don't do anything about it. They 
complain to me about it. 
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Senator Harr, An earlier witness described his rejection by a swim- 
ming pool operator because he was Italian. Would that be true in 
your situation ? 

Mr. Kars. I just didn’t get your question clear, Senator. 

Senator HEser, The witness who preceded you said that he on occa- 
sion had been denied permission to a swimming establishment because 
he was Italian. Would this be true of your invitations? 

Mr. Kars. We have Italian families at our beach. 

Senator Harr. Have you declined to invite some Italian families? 

Mr. Kain, Have I ever declined? If their appearance was present- 
xble I would not decline to admit them, because I feel, as members of 
the white race, that their associations were acceptable and compatible 
tothe people. People who usually visit us. 

Senator Harr. Have you ever attempted to judge a Negro as an indi- 
vidual who is either good or bad? 

Mr, Karn. I think there are lots of fine Negroes, Senator. I have 
working for me, I think, 35 or 40. I think they are just as fine a 
people as you ever ran into. 

enator Harr. You would not object to swimming with them? 

Mr. Kats. Oh, yes, I would, sir. 

Senator Harr. You would? 

Mr. Karn. Yes, sir; and I wouldn’t want my wife to swim with 
them, and I wouldn’t want my daughter-in-law to swim with them; 
No, sir, under no conditions. 

Senator Harr. So it isn’t a matter of economics that persuades you 
tosay “No” to them? 

Mr, Kats. It is economic in this way, that I must maintain a place 
that will draw the people who want to patronize my place. If I put 
people in who drive my people away, it is economic. I must be care- 
ful that the people who come in are those people who my patrons 
want to associate with. 

Senator Harr. I think we have your answer, but I want to be sure 
of the economic reasons you would reject them, Yousay—— 

Mr. Kars. Quite frankly, Senator, I hope I am not personally of- 
fensive. To me, with my tradition, I can’t conceive of any white man 
wanting his wife to bathe with colored men. 

Senator Harr. So your objection to this bill is not because it would 
destroy your business? 

Mr, Kats. Yes, sir; it would destroy the business. 

Senator Harr. Your objection is not that alone? 

Mr. Kars. Not alone, sir; no, sir. 

Senator Hart. Your objection additionally is that you object. to 
Negroes associating in this setting ? 

Mr. Kars. Under the ariedint setting. I may not feel that same 
way in another setting. In this particular setting it is just taboo, and 
it is taboo to the average white person that I come into contact with. 

Senator Harr. I was curious about the basis on which you would 
extend the invitation. I take it then that I would not be able to name 
a single Negro that you would extend an invitation to. 

Mr, Karn. ‘That is correct, sir. 

Senator Harr. Evena very distinguished American? 
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Mr, Kain. Yes, sit, we have some very distinguished American 
f 


is -(ite 
enator Hart. Who have contributed—— , 

Mr. Kars, But they don’t fit ina bathing beach with white men. 
.. Senator Haar, I think I understand your feelings, and that is all 
I want to find out. ol 

Mr. Kats. Let me straighten you out on something else. Thore is 
another element in it. . 

Let us assume for the argument, I have responsibility on me to see 
that order, law and order, is maintained at my place, What would 
happen—let me paint you 8 picture—if I had a group of young Negro 
men, and they made what in slang language is called a snide remark 
to some young woman. I would have a race riot on my hand. The 
same thing would be true, sir, if I had « colored girl, and a group of 
unruly white men came in and made a disparaging remark toward her 
I would have a race riot on my hands, It just does not work at a 
bathing beach, sir. | | ae A 

Call the reasons as you may, but it just does not work. And that 
is why Iam asking the committee for special exception. . 

Senator Harr. I think we understand your motive. — - : 

Senator Monroney. Mr. Kalb, I have a letter that hag been re- 
ferred to the committee that I would ‘like to have you identify, if 
you will; if this is your signature on the letter. 

Mr. Kaxs. I presume I know what letter it is, Senator. Jt is a 
form letter. | a Aa 

(The document was handed to the witness.) 

Mr. Kars. That’scorrect, e. ate 

Senator Monroney. The letter has been referred to us in an enve- 
lope that had been addressed to. the Royal Thai Embassy, and reads, 
after your letterhead: .. Be 


To Whom It May Concern: a: = ey ig. 

“This {s td advise you that {ft {s the established poliéy: of the Triton Beach 
Club and the Beverly Beach Club to refuse admission to any person who pos- 
seases ot claims to. posseaa diplomatic immunity from arrest, and to all per- 
aong peice grandee such persons, __ a . 

To avold tnpleasant Instances it ig requested ‘that the persons possessing 
djptomatjc immunjty from arres: be advised not to seek admission to the Triton 
Beach Club or Beverly Beach Club. : S : 


Signed by yourself, I presume. . 

Mr. Kaus. That is correct. : re 

Senator Monronry. As “Manager, Mr. Edgar S. Kalb.” 

Was this sent only to the Roya} Thai Embassy ? 

Mr, Kars. As far as I know, sir, it was‘sent to every embassy 
and every legation in Washington. If any of them didn’t get them, 
if you will apprise me of them, a. get them. | 
‘ Senator Monnoney. This includés the British Embassy and our 


principal allies? - 
My. Kaus. As far as I know. Me aS eg, SE. 
Senator Monronzy. And the French, gndallf © pee 
Mr. Kann. All, as faras I know. wae a SP eo gee 
Senator Monroney. Haye any of them attempted to intrudé on the 
Triton Beach or Beverly Beacha—— = ae ae 
Mr. Kars. Are you now saying in truth after this was mailed? 
Or prior to this? 
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Senator Monnoney. Prior to. — _ 

Mr. Kaus. Prior to this there was no intrusion. What brought 
this about, sir, were not intrusions but weré conditions that were 
brought about by people who are classed as diplomats, I presyme— 
Iam not speaking of the ambassadors; I wish to make that very 
clear—persons who are associated in these embassies not being in 
compliance with our laws. | 

Senator Monxronry. The ambassador enjoys, of all people, flow- 
ing from him downward, diplomatic immunity from arrest. 

{r. Kats. That is correct, sir. ee 

Senator Monroney. So this would be first taken by the British 
Ambassador, the French Ambassador, or any other of our greatest 
f Hendy oren down to the newest of the countries, 
_ Mt. Kass. That is correct, sir. 

nator Monroney, I was just trying to establish if any of these 

ambassadorial Gignitarics had sought admission to the Triton Beach 
Club or to the Beverly Beach Club that would warrant this letter 
coming to them in their mail to tell them that they are so unwanted 
that they need not presgnt-themselv admission to these two 


clubs 
: Mr, Kats. All 
full. 


_ I will have 6 cite, first, a instafce 2 iton Beach\ Some years 
¥ ago. BO}d at Triton\Beach. A 


ght, sir. I shall have to answéxyour question in 


= 


im beer,/in com] 
mately 49 years of age—wa gry 
1 am tating about white pegs 
age wenf over to the countey, 
themanf. . ~~. ft’ 

_ When the clerk went.over' 
man, thé eldetly . 
immunity froth ar 

We hail a situation t 
man or sWallow his'exr 

We swaNowed it. 


taphysically eject this 


J ; Sy ; » iton’ Bes . It. 
ceived a calito come ov€r to the. beg at there were two automo- 


trouble was. He saidWe told th eople what the admission fee 
is and they said they wantéd-to pay by chek; and wo refused to accept 
the check, and they are blocking traffie?): °° ED Wea et 
I ordered them out and threatened to get 9 truck to pull'their cars 
out if ‘they didn’t move. Finally,'after quite a long discussion we 
got the cary out. SOS a I oe ge ee eee ea 
 T wrote ‘a letter of complaint to the State Departinent ‘relative to 
the matter. "In 2 weeks I received a reply from the Dejertanent of 
State stating sa were sotty We ‘hid ‘had this indohven encé; how: 
rahi the § bate Lepertment — ‘ oe on friendly ternis' ‘with 
Hitthe wee ete tp dare ig oe mM q thts toes ¥ the nigter 


al eae! ifn 
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I have had other instances. With a young woman—I will not 
identify the nation—on whom I had complaints. A number of 
women came to one of our quant and said there was a young woman 
changing clothing under a blanket. The guards went to her and she 
had then changed into her bathing suit. They ordered her off the 
property. She pulled out a card saying she had diplomatic immun- 
ity from arrest. 

Then another man walked up who claimed to be from one of our 
friendly allies and presented his card showing himself as having diplo- 
matic immunity from arrest, and he had a lot to say. We had to order 
both of them off the pro ay 

The thing, however, that rought this about, the letter that you have 
in mind, was not all of these instances. The thing that brought this 
about was the lack of cooperation from our own State Departmen 
and an article which appeared in the Washington Post of June 30 of 
this year, in which a man by the name of Pedro Sanjuan, who was 
identified in the article as being the Director of Special Services of 
the State Department, was quoted in the article as follows—as cor- 
rectly as I can cite it to you: 

“Mr. Sanjuan states that he has a well-documented file of inci- 

dents involving diplomats at the Maryland beaches, including,’—and 
I am now going to have to name my beach, which I have refrained 
from doing all the way along—‘ine uding the stoning of a diplomat 
at. Beverly Beach in the summer of 1962.” That was a flagrant and 
malicious lie. 
_ I wrote to the State Department and I requested of the State De- 
partment an apology and a retraction of that statement made by their 
so-called Director of Public Services. I received no reply from the 
State.Department. | 

I sent a copy of the letter to the Washington Post, and two days 
later the Was ngton Post did publish a retraction to its libel, in which 
the Washington Post stated that Mr. Sanjuan said that the article 
was inaccurate; that the incident had taken place at another Mary- 
land beach. ee ae 

Mr, Chairman, and gentlemen of the committee, we don’t want 
people who have diplomatic immunity at our places; and the people 
woe patronize our place have commended us greatly for rejecting 

ese ‘ p 8. ‘ P . ie . . e : : . 
_And it was upon the article published by Mr.—it was on the basis 
of the article in the paper by Mr. Sanjuan, and the failure of the 
State Department to show us the courtesy of a reply, that we sent 
the letters out, sir. 

_ Senator Monroney. Do you think this helps our foreign relations 
which we are trying to build up around the worlds = 
-Mr. Kars. Senator-—— 
_ Senator. Monroney. Just a minute. You have had plenty of time, 

We have made i Wea sacrifices to try to prevent vast areas of the 
world from going behind the Iron Curtain. This letter has come to 
the committee from the Thai Embassy. This is the country that is 
right in the saddle, that is risking its very existence to stay loyal to 

8. Se weet re he Meee ie 
... Haye any Thais tried to force their way into your beaches? . , 

r. Kars. E would not know, ‘sir. Iam not at the gate, and I would 
not know that. 
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Senator Monroney. You have cited, and properly so, experiences 
over the years with 3, 4, 5, or 10 diplomats, What I am driving at is 
that for a gratuitous insult to be sent to an entire embassy, telling 
them that they are not welcome and do not come out, I believe is cer- 
tainly dealing very recklessly with America’s reputation of hospitality 
for some hundred-odd countries that maintain embassies here in 
Washington. 

They send and maintain these embassies, and while they should not 
be entitled to any more consideration than any American citizen, cer- 
tainly they as guests should not be told to stay away. 

I mean specifically to single them out, as diplomats, to keep away 
from our door. 

It seems to me that those embassies with whom you have had a bad 
experience could be told in a diplomatic way, “We have had a little 
trouble with your people, so please tell them not to come and use our 
facilities.” The others, dozens of them, probably never even thought 
of going to the Beverly Beach Club or the Triton Beach Club. They 
probably have other places where they swim; or maybe choose not to 
swim at all. 

Mr. Kars. Senator, I have listened carefully to your remarks, and 
I think Tunderstand them. 

There are dignities of the American citizen as well as dignities of 
our foreign friends, T recognize no right of any ron from a foreign 

overnment to infringe upon the dignities of the .American citizens. 

think frankly our rights are paramount. . 

‘As far as the individual letter, we did not single any particular 
legation out. That would have been wrong. 

Senator Monroney. You sent them toall? 

Mr. Kats. We sent them to all, because we did not want that charge 
laid at our door. 

And I think that instead of interfering or harming our foreign rela- 
tions, if Mr. Sanjuan has records in his well-documented file showin 
& stoning of a diplomat at any beach, we wish to avoid that, sir. We 
don’t want any incidents. e want to cooperate with the State De- 
partment even though they show no effort to cooperate with us, 

We want to fix it so the State Department won't have any occasion 
to have to apologize to any nation. . 

Senator Monroney. Aside from the four, five, or six cases, have any 
diplomats appeared—I don’t know what the date of this letter is; it is 
not dated—say for the present season ? 

Mr. Kats. [ will give you the answer. 

After the letter was sent out opoue from a certain south em- 
bassy came to our place and demanded admission. The gateman told 
them he could not admit them. He showed them a copy of the letter. 
The people in the -car—there were two cars, both with diplomatic 
tags—turned away from the gate. ay went down to a road about 
two blocks from the entrance gate at the beach—this took place at 
Beverly Beach—unloaded the people out of the cars, and the people 
trespassedonourbeach, = aot 

We ordered the diplomats to go down and remove their people, 
That took place, sir, Sunday a week, . . 7 
: Spree Monnoney, Any other diplomats that—this came out after 
the letter 
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Mr. Kats. That was after the letter was sent out. 

Senatoy Monroney. I’m talking about before the letter. This sea- 
son, did you have diplomatic trouble? : 

(r. Kats, Yes,wedid. We had a man who did not have diplomatic 
tags on his car. The man had Maryland tags on his car. He pulled 
up te the gate and he had with him a woman who he said was a South 
American. The gateman told him that he could not enter the place. 
The man, instead of doing what a law-abiding citizen would do after 
having been told he couldn’t enter, drove his car into the grounds and 
trespassed on the property. 

e demanded to see the manager. I came. As I walked over to 
ses him I was told the story by one of the parking men, that the man 
had been stopped at the gate, and the man had disregarded the notice 
and had driven down to lodge his protest with me. 

I attempted to look at the woman. I thought if there was any way 
possible to work it out I would do so. They had her face covered up 
with eons sort of a night garment, purple or blue, I do not know 
which, 

The man, his approach to me was this: “I demand apology from 
you.” He didn’t get any apol from me and he has no right to 
demand the apology from me, as far as I was concerned. 

I ordered the man off the property. He put up quite a strenuous 
are unent: He left the property, that is, the resort area. 

Ie stopped at a real estate office immediately outside of the resort 
area. And there he made the following statement in the presence of 
two witnesses: that if he had had a gun, he would have shot the two 
gatemen and would have shot me. This man claimed, and showed a 
card Slang to have diplomatic immunity from arrest. Had he 
shot me, had he shot my gatemen, he could not have been arrested for 
it. He would have been ordered out of the country, and we would 
have been buried. 

Mr, Chairman, we don’t want those people. I can’t make it any 
plainer than that. We don’t want them. 

- Senator Monroney. The point I’m still making is, was it necessary 
for all, including perhaps 99 percent of the diplomatic groups here 
in the United States, to to be warned to stay away? Can’t you control 
it at the gate entrance? 

Mr. Kaus. No, sir. It means a fight every time. It means an argu- 
ment. We want to avoid that. 

Senator Monroney. You have in your letter set out the law against 


trespass, 
Mr. Kats. That’s correct. We thought that was necessary. 
Senator Monroney. And the notice that an invitation is reqttired. 
Would not it have been better from the sendpaint of our frungle 
against other forces in the world, to have notified, if you had to notify, 
the embassies that admission was only by invitation of the mane ge: 
ment, and that therefore to avoid embarrassment, you are advised that 
no invitation had been sent out? © 
' Mr, Kars. Senator, in answer to that may I make this observation: 
The incident I just reported to you, where the man said he would, had 
he had der he would have shot thé gateman and shot me, I reported 
that incident to the State Department. That was more than 3 weeks 
gone by, nearly 4 weeks. The Staté Departinent, which’has the duty, 
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of maintaining good relations with our people, has not had the cour- 
tesy to reply to that letter. 

Senator Monronry. Did you—— 

Mr, Kars. It seems to mo that if there is anything remiss, it is on 
our State Department, not upon me, sir. I have to maintain my rights. 
I’m not being supported by our State Department. The State Depart- 
ment seems to have as its objective to support the rights of the for- 
signers in this country, and not the rights of the American citizens. 

Maybe I misconstrue the purpose of the State Department. I think 
it is to support Americans, and not foreigners. 

Senator Monroney. The State Department is not the chaperon of 
the diplomats. : 

Aside from the cases that you have enumerated, did you have the 
name of this last diplomat ? 

Mr. Kars. I gave the State Department the automobile number. 

Senator Monronry, You say it was not a diplomatictag? 

Mr. Kars. He was attached—the Washington Star published an 
article relative to it, and if I recall correctly, the Washington Star 
stated in its article that he was attached to a monetary fund commis- 
sion or something or other. The exact phraseology I do not recall. 

Senator Monronry. That has nothing to do with the State Depart- 
ment. 

Mr. Kars. But he had diplomatic immunity from arrest. 

Senator Monroney. This is an international organization, not rep- 
resentative of —— 

Mr. Kats. He still had diplomatic immunity from arrest. 

Senator Monroney. But not under the State Department. 

Mr. Kats. At least the State Department, that being the case, could 
have sent mea letter. 

Senator Monronery. I don’t know if he was attached to the Mone- 
tary Fund. 

Mr. Kara. It could have sent mea letter and as an American citizen 
explained the matter. They could have avoided possibly what has 
ta en place. I place the blame on the State Department, not upon 
myself, sir. 

‘Senstor Monroney. You feel that this is quite the proper thing 
to do 

Mr, Kars. I think I’m being cooperative in doing what I can as 
an individual citizen to avoid international incidents. 

Senator Monronpy. Do you have any questions, Senator? 

Senator Harr. Except to disagree as fully and as completely as I 
can with the last statement. 

Mr. Kats. That is my version of it. Thank goodness we have a 
right to disagree, Senator. At least that is not taken away from us, 

enator Monronry. Senator Thurniond f 

Senator THurmonnp. This was your property? 

Mr. Kars, Our property, sir. I say “our.” It is my brother, my 
sister, myself, my wife, and my brother’s wife. 

Senator THurmonn. Your privately owned property ¢ 

Mr. Kars. Privately owned property. 

Senator THourmonn. Foreigners came there and you accepted them 
and treated them with courtesy until they caused trouble? 
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Mr. Kara. That’s correct, sir. Have dono so for years, even in the 
face of prior abuse. 

Senator Trurmonnp. And after they caused trouble, then you asked 
them to stay away? 

Senator Monronny. This was every foreign nation that is repre- 
sented here, the witness has testified. 

Mr. Kata. That’s right. 

Senator Tnursonp. After these foreigners caused trouble you sent 
this letter out to the different embassies, as I understand it? 

Mr. Kara. I had the letter mimeographed after the last instance 
where the man said he was going to shoot, I cae it in my tile—— 

Senator Tirurmonp., You had had your life threatened, 

Mr. Kans, Yes. 

Senator, I kept the minccarabhed letter in my files for 8 ry until 
the slanderous article attributed to the Director of Special Services 
of the Department of State appeared. Thon I sent tho letter out, and 
not until then did I send it out. 

Senator Trurmonn. And you wrote the State Department and com- 
plained about the conduct of these people and you got no effective 
response from them f 

Mr. Kara. In two instances I have written to the State Depart- 
ment. One they replied to and said they were sorry wo had had the 
inconvenience, but tho State Department didn’t wish to do anything 
to disrupt the friendly relations of these people, 

To the second letter the State Department did not reply. 

Senator ‘Nnurmonn, And after being treated as you were on your 
own property, and had had your life threatened, and you received 
no cooperation from the State Department-—— 

Mr. Kats, Absolutely none. 

Senator Tuursonp (continuing). Then you felt it was necessary 
to take the action you did, and only then; is that correct? 

Mr. Kars. I did what any American citizen should do: protect 
himself against further incidents. 

Senator THurmonp. Thank you very much. 

Senator Monronpy. The committee will stand in recess until 9:15 
a.m. tomorrow morning in the caucus room. We will hear the Secre- 
tary of Labor, Mr. Willard Wirtz. 

hereupon, at 5:40 p.m. the committee was recessed to reconvene 
at 9:15 a.m. the following morning.) 
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THURSDAY, JULY 18, 1963 


US. Senatr, 
Com MIvTEE ON CoMMERCE, 
Washington, D.C, 


The committee reconvened at 9:25 a.m. in room 318 (caucus room), 
Old Senate Office Building, Hon. Warren G. Magnuson (chairman 
of the committee) presiding. 

The CuarkMan. The commitice will come to order. Wo havo sched- 
uled this morning the Secretary of Labor and our colleagues, the 
Sonators from New Jorsey, Mr. Caso and Mr. Williams, 

Mr. Case, do you want to proceed first or do you want to wait! 

Senator Case. Mr, Chairman, I would like, with the indulgence 
of the committee and the Secretary, to present briefly a statement 
which I have prepared. 

Tho Cuammman. Why don’t you take the witness chairt 

I undorstand you have a brief statement and you will put the rest 
in the record, 

Senator Case. My statement for tho record is quite brief. 


STATEMENT 0? HON. CLIFFORD P. CASE, U.3. SENATOR FROM THE 
STATE OF NEW JERSEY 


Senator Cage. I would like, if I may at this time, to ask the com- 
mittee’s permission to put my statement in the record and make two 
or three sentences of comment about it. 

‘(The statement is as follows :) 


X appear as a sponsor of 8. 1782, as well as 8. 1217 and 9. 1591, to urge this 
committce to report out a dill which would eliminate discrimination based on 
race, religion, origin or color in access to public accommodations, 

The problem of equal access to publle accommodations {sg only one aspect 
of the clvil righty Iasue. It ia, however, a vital aspect. For nothing {3 con- 
sistently more demeaning, more offensive to the self-respect and the dignity 
of the individual than to be turned away because of the color of his skin by 
establishments holding out their facilities or services to the general public. 

After all the legal arguments are made—and I think the great welght of them 
is on the side of this legislation—there remains thy almple moral issue: When 
will the Goyornment of the United States act to redeem the pledge of the Con: 
stitutton that all citizens are equal under the law? a 

Diacrimination makes a mockery of the eloquent premise of the Declaration 
of Independence and the noble siinplicity of the Proamble to the Constitution. 
It flaufts the specific provisions of the 18th and 14th amendments. In my. 
oplulon, Americans haye grown increasingly uncomfortable over the gap between 
our professed belfefa and our actual practices. Whether it Is under the 18th 
and’ 14th ameudinents or the interstate commerce provision, or a combination 
of both as I personally favor, most Americans want the Congress to act to right: 
a wrong that hag persisted for too long. Bo ihe og ae a6 . 
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The hypocrisy In which all of us have had a part has had a corrosive cffect 
on tho national conscience. Discrimination {s debasing, not just to those dis- 
criminated against but to those who dlacriminate. 

The Natlon as a whole has a bad coneclence, 1 believe, because it has tolerated 
to long the unfalr treatment of some of our citlzens. It Js ready and wants to 
square ite deeds wlth ita beliefs. 

As a people, we put a high valae on private property. But we also prize the 
right of individuals, who, la the words of the Declaratlon of Independence ; 

“e @ © are created equal (and) * © © are endowed by thelr Creator with cer- 
tain inallenable rights, that among these are life, Hberty and the purault of 
happlnesa.” 

Property and Individual rights are not antagonistic. Each is subject to some 
limftations. From the earilest days of common law, the right to do as one 
Pleases—-and this Includes the right to do as one pleases with one’s own prot> 
erty—haa been subject to restriction. I may not so act, and I ain not free 60 to 
use iny property, as to damage my nelghbor or his property. Tmuest obey gouing 
and health regulations, abide by various Btete and local ordinances, My busi- 
ness 1s most likely subject to a hust of laws and regulations, some loca), soine 
State, some Federal. 

Roth my peraonal and my property righta are clreumscribed by consideratlons 
not only of tho health, safety and welfare of others, but by thelr righta. My per- 
sonal and property rights do not tnclude the right to deny othera thelr rights, 
much leas to compel others, under color of law, to jola in (hat denial, whether 
they want to or not. 

et, in some States, as the Committee well knows, legislation is still on the 
book ate still belug enforced which not only deprives certain groups of citlzens 
of the rights enjoyed by othera but arbitrarily forbids the bualnesaman to serve 
potentlal customers solely because of their race. In this sense, they reverse the 
old common law which held that an Innkeeper had an obligation to serve all 
customers so long as they were orderly, sober and respectable ard he had the 
room 


Morally, the continued denial of equal access to public accommodations Is 
indefenalble, 

Eecononifcatly speaking, It Is a drag on the country’s development and pre- 
cludes the full use of its resources, human and material. It restricts the move- 
ment of goods, services and persons in Interstate comnmerce. 

From a legal polnt of view, there are precedents which can and have been 
rounded up to oppose any Federal legislation under the 14th amendment in this 
area. I think they are bad precedents that fiy in the face of the constitutional 
mandate embodied in the 18th and 14th amendments. I belleve they would not 
be followed today. In any case, there is the undoubted authority of the Congress 
over interstate commerce. 

The Attorney Gencral has pointed out that Congress has exercised this power 
in a wide variety of ways, even to the extent of dictating the manner and shape 
in which restaurants must serve oleomargarine. The nilnimum wage, the drug 
labeling and a host of other acta testify to the reach of the interstate commerce 
power of the Congreas. If the Federal Governinent, in order to protect the health 
of all citizens, can legislate standards mandatory upon a large proportion of our 
industry and business, surely it can, in order to protect the constitutional rights 
of U.B, citizens, utilize its authority over Interstate conmerce. 

In short, I cannot see anything radical or un-American in the proposals now 
before the committee. 

Rather they would help to vindicate an old pledge. They offer a way to re- 
move some of the stain and the shame of past decades, And by Hftlug a burden 
cea those so much oppressed, thoy will polut the way to true freedom for all 
of us. 

I am glad the committee Is concentrating on this part of the civil rights pro- 
gram. Oongress cannot, in good conscience, adjourn until it has accomplished 
action on this and other eesential measures in the field of human rights. 

(End of statement.) 


Senator Case. I am sure the committes, particularly this committee, 
on which I had the honor to serve for a number of years, is not at all 
in doubt about my position on this legislation in general, pnd I um 
glad specifically as a cosponsor of S, 1782, as well as S, 1217 and S. 

519, to urge the committee to report out a bill which would eliminate 
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discrimination based on race, religion, origin, or color in access to 
public accommodation. 

This, I think, is 9 vital part, only @ part but. still a vital part, of 
tho civil rights issue. Nothing is more demeaning or moro offensive 
to the rights and to the dignity of an individual than to be turned 
away because of the color of his skin by establishments which hold 
out their facilities genorally to (he public. 

After all the legal arguments are made, and I fee) strongly the 
reat weight of them is on the side of the constitutionality of this 
egislation, there remains the simple moral issue: when will the Gov- 

ernment. of the United States act to redeem the pledge of the Con- 
stitution that all citizens are equal under the law. 

We have, I think, amplo power, both in the interstate commerce 
clause and under the 13th and 1th amendments, to act, as ¥ think 
most of the members of this committee agree. I know several of the 
members of the committees are working on tho matter, and they favor 
reliance upon both broad bases of authority to deal effectively with 
this phase of the civil rights problem. 

The Cramsan, I think peu make your views very well known in 
the first page where you said: 

Whether ft {s under the 13th or 1ith amendment or the interslate commerce 
provision, or combination of both as I persovally favor, most Americans want 
the Congreas to act to right a wrong that has persisted for too long. 

Senator Case. Phis I feel very strongly, Mr. Chairman. I appre- 
ciate your highlighting that point. There has been a good deal of 
concern expressed in some quarters, I am sure, sincere concern, about 
the question of whether action in this area will invade rights of 
property. 

I yield to no one in my respect for the institution of private prop- 
erty. I think it is equal to the rights of the individual, of course. 
But I don’t think that the institution of private property gives a 
porson a license to do what he couldn’t otherwise do. 

I co think a person, can, if he is unable, as I think he should be 
unable, to hurt another person that he is not given the license to hurt 
that person in the use of private property. 

I think that this whole argument is irrelevant and besides the point. 
A man’s own rights and the right to use his property, both are cir- 
cumscribed by the rights of other people, and this, [ think is the simple 
answer. There is no inconsistency here at all. 

Just. one other point, if I might emphasize it, and that is that Tam 
very glad this committee is dealing so effectively, so earnestly and so 
promptly with this issue. 

I know the chairman feols, and members of the committee, too, that 
we have too long neglected to deal with a shamo in American life, an 
this committee has a unique opportunity in the existing situation, 
under the rules of the Senate, to get us going on the matter. The fact 
that tho chairman has taken the initiative in fulfilling his responsi- 
bility and the committee is doing the same is a matter of great pride 
to me since I used to be a member of the committee and enjoyed service 
on it so much. 

I feol vory strongly that unless we get this done at this session of 
Congress, we will have failed miserably in our duty as 8 parliamentary 
institution. I strongly urge the committee td continue the course 
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that I know it is set on to bring action quickly. We have got todo it at 
this session. 

Thank you, Mr. Chairman. 

The Ciatgman. Thank you. ; 

Do the members of the committee have any questions? 

Thank you very much, Senator. 

Senator Casr. I appreciate your courtesy very much. 

The Cirarmman, We will be glad to hear from the Secretary of 
Labor, Mr. Willard Wirtz. 


STATEMENT OF HON. W. WILLARD WIRTZ, SECRETARY OF LABOR, 
DEPARTMENT OF LABOR, WASHINGTON, D.C.; ACCOMPANIED BY 
CHARLES DONAHUE, SOLICITOR, DEPARTMENT OF LABOR 


Mr. Wirtz. Thank you, Mr. Chairman. 

I have with me the Solicitor of the Department of Labor, Mr. 
Charles Donahue. 

The Cirarnatan. Weare glad to have you here, too. 

Mr. Donauvue. Thank you, sir. 

Mr. Wirrz. My statement, Mr. Chairman and members of the com- 
mittee, is very short. It is unpretentious; it is modest. It is sub- 
mitted to you in my capacity as Secretary of Labor and under the 
ciate of that office, which is that I give special concern to the welfare 
of all working men and women in America. 

You will know that my testimony comes equally sone as an 
individual. The matter before this committee now is one which has 
been, I guess, close to the center of my personal concern as long as I 
can remember. I feel very lucky to be here at.a time when there is at 
least an opportunity to help remove a scar which I felt on my own face 
all my life asan American. 

So, I give full support to this proposal. As an individual, I endorse 
it unequivocally. 

The Attorney General and Assistant Attorney General in charge of 
civil rights have already testified on the legal aspects of the proposed 
Public Accommodations Act, and I suppose there is very little I could 
add on that point. 

I speak rather to the matter of the effect of this problem upon the 
economic area, which is a matter of my particular concern as Secretary 
of Labor. 

I call attention to the fact that equal access to facilities and accom- 
modations, regardless of color or creed, is part of every person's basic 
right in a free democratic nation, And if I may, Mr. Chairman, 1 
should like to file for the record my statement and summarize it in 
the interests of the committee’s time. 

The Crramman. We will put the statement in the record in full. 

(The statement follows :) 


STATEMENT OF THE HONORABLE W, WILLARD Wirtz, SECRETARY OF LABOR 


The Attorney General and the Asstant Attcrney General In charge of the 
Division of Civil Rights have already testified before this committee on the 
legal aspects of the proposed pubile accommodations act. As Secretary of 
Labor, charged with special concern for the welfare of all working men and 
women, J give my full support to the proposal. As an American, I endorse it 
unequivocally. 
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Equal accers to facilities and accommodations regardless of color or creed is 
part of every person's basic right In a free democratic natlon. The legal claiu 
to be served anywhere in public commerce protects the diguity of the individual, 
aml translates Into law the design and spirit of America. To be refused service 
by any commercial establishment solely on the basis of race, bellefs, or national 
origin is to be debased and humiliated as an individual. To be refused such 
service 1a to be dented free access to the Ainerican marketplace and free cholce 
in the American economy. 

Of all the economle Issues of the day, those most urgently In need of solution 
are the twin problems of further expanding economic growth and reducing uwnem- 
ployment. A public accommodations act, which will erase stigmas and renove 
harriers, will contribute immeasurably to the economy. It ix a claric example, 
so often found in our American system, of legislation that Is dictated by decency— 
and which alse contributes to economic welfare. 

First, Inequality of opportunity and the unrest it fosters hurts the economy 
and affects employment. Industry is discouraged from locating or expanding in 
communities where equal opportunity does not exist and incidents have taken 
place or are likely to occur. Lack of equal facilities for employees and even 
the latent possibility of demonstrations often removes the locality from considera- 
tlon as a site for commercta) or Industrial expansion. This affects Industrial 
developinent regionally and natloually by Hmiting the flexibliity and free choice 
of business and hauipering labor mobility. 

Second, the minority consumer market for services {s largely untapped in many 
places. Because it is so channelized, expansion Is unduly stified in numerous 
types of trade and service establishments. with the associated loss of the well- 
known multiplers—increased investment, construction, employment, payrolls, 
and consumption, Although those against whom discrimination {is practiced 
spend thelr money somewhere—sometimes abroad, in the case of the growing 
infddie-income group of Negroes—the differential patterns of expenditures im- 
posed by a restricted marketplace introduuce artificial constraints on the 
econowy. In fact, busivess in trade and services 1s reported to have improved 
among numerous firms and {n citles where desezregation has occurred. 

rd, and most significant of all, 1s the effect of discrimination on the Natlon’s 
most important resource—tits people. 

Economists now recognize that their analyses of past and projected rates of 
economic growth can be explained completely only by including a large factor 
for the productivity derived from investment in human beings. The public ac 
commodations law would be such an Investment, because by protecting individual 
dignity and self-respect, It would Incrvase initiative and creativity and aspira- 
tlons for Increased levels of living, all of which are ceatral to productivity and 
economnte growth. The forces of innovation and the will to achieve have been 
among the most Important elements In cconoinfe progress everywhere. They 
are derived froin a second stage multiplier, as it were, that comes from keeping 
the doors open to equal opportunity and Insisting on the {mwportance of the 
individual. 

I want to elaborate briefiy on each of these points. First, the effect on husi- 
ness and industry. Numerous epecific instances can be clted of firms that have 
changed their plans to locate in a town because of racial unrest. Whatever the 
character of the disquiet—boycott, demonstration, walk-in, sit-in, or wade-In— 
local industry, trade and services suffer. Firns secking or having Federal 
Government contracts heeitate to locate their establishment where the fair 
employment practices required by the Government are not accepted in the com- 
nunity or where all employees are not welcome fn public facilities. 

Instance upon instance of the harinful economle {Impact of racial unrest bas 
been publicized in the press and a brief summary of a selected few is appended 
to my testimony. I would also like to place In the record a news story ip the 
July 15 issue of the Wall Street Journal, which gives examples of the lack of 
harmful and, Indeed, beneficial effects of desegregation on various types of 
business. <A striking example Is that of the reported multimillion dollar Increase 
in hotel convention bookings In two Southern cities, with all the {ncreased business 
this will bring to other business etablishment In thee cities. 

According to economle studies of industrial and business location, one of. the 
most Important elements In assesing the advantage of one place over another 
is the community ag consumer and provider of services. In addition to cost and 
market factora, findings confirm that an area improves its chances of attracting 
new firs be being a desirable place In which to live 
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Where community conditions prevent the most economically desirable location 
of industry, they restrict the movement of the tabor force. One of the most 
frustrating and troublesome problems in our economy today is that there are 
insufficlent jobs for many people on the one hand and a shortage of labor for 
many jobs onthe other. Wecould goa long way toward ellminating this paradox 
if plants and businesses were free to settle wherever economic feasibility guides 
them and to hire without discrimination, with the confidence that all of thelr 
personnel would be welcome and have the privileges of equal facilities. 

Second, the effect on consumption. 

Large and increasing numbers of Negroes are now bona fide members of the 
middle class in income, education, and potential economic advancement. In 1962 
nearly a fifth of all the nonwhite famllles in this country had as much or more 
{ncome ag the average white family’s $6,237—not a ratio for us to be proud 
of yet, but still a promising one. In that year, 10 percent of the nonwhite faml- 
lies, or nearly half a million, had Incomes of $8,000 or more. Clearly, many non- 
white faimilles are in a position to buy the extra amenities of life, including 
travel, vacations, and meals away from home. 

If Negroes felt as free to travel and explore this country as white familles of 
similar income, the economic stimulus would be very large indeed in the trans- 
portation, apparel, travel goods, sports, gifts, and camping goods industries, and 
in the full range of service Industries—hotels, motels, and eating and drinking 
establishments. As soon as large numbers of familles now arbitrarily excluded 
from local places of amusement and entertainment are welcomed ,a succession 
of important economic results can be confidently predicted. Box office, bowllng 
alley and other recreational activity receipts and first-line employment will rise, 
followed by expanding demand for the capital, material, tools, and labor to 
bulld and run more accommodations. : 

Third, the effect on people. 

The more effort we put into human enrichment, the greater the potential for 
economic growth, expanding employment, and declining unemployment. Dis- 
crimination frustrates and [nhibits people. It destroys the motivation and 
incentive so essential to the development of an individual's full capacities. It 
prevents full and free association with other Americans. It limits experience 
and horizons and reduces opportunity. Even the best educated Negro cannot 
contribute to his profession as much as a white man, assuming equal ability and 
no prejudice, if he cannot attend professional meetings, luncheons, and func 
tlons on an equal basis. How do Negro parents succeed in raising thelr children 
to be studious, ambitlous, and forward-looking when so many doors are closed 


to them. 
Unlike an earller day, when most Negro children received Httle schooling, 


today 95 percent of all nonwhite children aged 14 and 15 are in school. In the 
age group 25-29, nonwhite men now average 11 years of schooling, compared 
with 12% years for white men. These people are In every sense ready, willing, 
and able to participate fully in our economic growth. To the extent that we 
take away thelr opportunity for full participation we have slashed the Nation's 
resources and frittered away our potential. 

Whoever may not hold his head as high as others is not only denied 
his constitutional rights; he is not as free as others to achieve, to 
innovate, to invent, to aspire, and to create. He is limited, not by 
himself but by his fellow Americans. In dollars and cents this loss 
cannot be quantified, any more than the humiliation that discrimina- 
tion heaps on our citizens can be quantified, but the price to the Nation 
is immense. Our whole history tells us that artificial ceilings on an in- 
dividual’s or group's Srporne stunt economic growl 13 broaden- 
ing social and cultural horizons broaden economic horizons as well. 

The changes we seek can be made as a right, peaceably und without 
demonstration only with the protection of law, because of intran- 
sigeance in many areas, and the unwilling of one to act unless all do. 
A law would hasten the opening of public accommodations to all, be- 
cause in many places merchants are waiting for one another to act. 
Lack of a public accommodation law has prevented many owners who 
are willing and ready to desegregate from doing sd, because they fear 
loss of present customers to their competitors. 
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If there is no law, the demonstrators and demonstrations will not 
disappear, go away, drop out of sight. They are likely instead to be 
more numerous and evident with the aid of a growing educated and 
forceful Negro leadership. Older organizations have expanded, other 
groups have emerged and flourished; and they are all working to- 
gether with a growing number of both new and experienced inter- 
racial groups. Recently clergymen of many faiths have joined the 
demonstrations, wishing to affirm actively and unequivocally the moral 
indignation most citizes feel about discrimination because of race, 
color or creed. 

The cause is just. It grows from the very meaning of democracy. 
Respected citizens of all races and faiths are actively behind it. The 
Federal Government cannot. fail to be. 


APPENDIX TO STATEMENT OF W. WILLARD Wirtz, SEcRETARY OF Lagor, ON 8. 17382, 
INTERSTATE PuBLIO ACCOMMODATIONS AcT oF 1963 


OCITATIONB ON THE FCONOMIC IMPACT OF RACIAL UNREST 


“Almost without exception desegregation of lunch counters has been accom- 
plished peacefully and without any siguificant loss of white customers, This 
has Jed business leaders in some of the holdout area ot reconsider their positions.” 
(New York Times, May 6, 1961.) 

“There's a direct relationship between an area’s handling of ita racial prob- 
lems and its business success.” (Reed Sarratt, executive director, Southern 
Education Reporting Service, Nashville: AP, April 1903.) 

“William P. Engel, former chairman of the Birmingham Chamber of Com- 
merce Committee of 100, sald industry was tooking elsewhere because of the 
publicity resulting from racial troubles in Birmingham and Montgomery. Cooper 
Green, vice president of the Alabaina Power Co., and the publicity over their 
racial difficulties had hurt both Birmingham and Montgomery, because respon- 
sible industry simply does not want to move into a troubled area. He raid he 
had personal knowledge of two major plants and two minor installations that 
shelved plang to move into the State.” (Birmingham Post-Herald; Jan. 6, 1957.) 

“We've Leen hurt and hurt bad. In the last fow days, I bet I’ve spent $50 In 
telephone calls tryIng to convince a big Ohio company that It should locate a 
pitot plant in Alabama. But I’m afraid we've lost it to New England and lost 
it strictly because of the unrest down here.’ (Top official of one of Birmingham's 
leading banks. Wall Street Journal; May 26, 1961.) 

“The wost obvious injury is to the cause of those who seek to entice new indus- 
try to Alabama to create payrolls and provide the material blessing so long 
denied by the Civll War and {ts aftermath. The police dereliction in Birmingham 
probably ahrank business fn every firm inthecity. There area lot of fundamental 
reasons why a city and State cannot tolerate violence in any circumstance. But 
the most obvious reason is that riotous conditions bilght profits and payrolls and, 
politically, make the South's plight worse than before.” (The Montgomery (Ala.) 
Advertiser, May 18, 1961.) 

“In the two years before the school crisis erupted into violence in Little Rock 
in September, 1957. industrial investments totaled $248 milllon in Arkansas. 
During tho period, Little Rock alone gained 10 new plants, worth $3.4 million, 
which added 1,072 jobs in the city. In the 2 years after the turbulence which 
brought Federal troops to the city, not a single company en:ploying more than 
15 workers moved into the Little Rock area. Industrial Investments in the State 
dropped to $190 million.” (Newsweek, Oct. 22, 1962.) 

Now, and for the predictable futare, when ever a company Is planning a new 
factory, it wilt immediately think of Little Rock as a ‘hotbed’ of segregation— 
which is not true at all. “his Is going to set our industrial program back con- 
siderably.” (Everett Tucker, Industrial Director, Little Rock Chamber of 
Commerce, ‘ inte 

“Enployees being transferred to Georgia worry about the school conditions 
for their children. Manufacturers worry about the conditions which could de- 
velop within their plants. Today, almost every major manufacturing company 
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is engaged to some extent in contract operations for the Government subject to 
the antidiscrimination laws. Bfost of us like to feel that we area part of the 
community where we ere located and that accordingly we must respect and 
accept local customs and traditions, None of us want to locate in areas where 
there is serious risk of conflict between local custom and Federal law. We need 
the good will of the community, and yet we must obey the law.” Gen, Lucius 
D. Clay, chairman of the board, Continental Can Co., Ine., May 22, 1961, before 
Governor’s Conference on Trade and Commerce, Atlanta.) 

“Our abundance of natural resources should be like a beacon toward which 
all the great industrial concerns of the Nation should pilot their ships. We 
won't attain this goal, however, by being listed with Little Rock, Ark., as the 
most bigoted and hate-filled community in the Nation. We can hardly. expect 
the industrial giants of the Nation to risk capital in a State which handles its 
problems (regardless of our personal feelings) as ineptly and fnexpertly as 
we have handled the schoo! problem. 

“But there is yet time. No lasting damage has been done. No charge of 
communism or integrator should deter those political, business, civic, and labor 
heads of our community from leading us through this trying crisis.” (New 
Orleans Councilman Fred J. Cassibry, speech, December 29, 1960.) 

Mr. Wirtz. I will proceed to the economic aspects of this particular 
situation, because I find here a classic example, which is so often found 
in our American ‘system of legislation, w ich is dictated essentially 
by decency, but. which pays off dividends in terms of dollars. | 

I would: like to talk a little bit about the dollar aspects of this prob- 
lem, in no way suggesting that they are the most important, but that 
they are sometimes overlooked. 

1 should like to point out to the committee three things: First, in- 
equality of opportunity and the unrest it fosters hurts the economy 
ind: affects employment seriously. Second, there is a minority. con- 
sumer market for service which is largely pare ees ina pose many 
places today. Third, and most significant of all, is the effect of dis- 
crimination upon the Nation’s most important resource, its people. 
“TI would like to elaborate just briefly on each of these points. . 

- First, there is a very, very clear effect on business and industry in 
the discrimination which has taken place in the pee in this country. 
My point is that by discriminating against a substantial segment of 
the population, its usefulness to the economy as a oe aS a con- 
sumer, as a taxpayer, is seriously depreciated, and that the effect of 
this ‘discrimination on the economy of particular communities is an 
exceédingly serious matter. 

I should like, if I may, to place in the record the news story in the 
July 15 issue, just this week, of the Wall Street Journal, which is a 
summation of some of the experiences which have been encountered 
in connection with this particular problem in various communities: 
Situations in which there has been a feeling on the part of entrepre- 
neurs and businessmen that the opening up of their facilities on an 
equal basis would hurt them in terms of dollars, and the experience 
is to the contrary. It helps them in terms of dollars. It helps the 
whole community. It helps the whole Nation, and it helps the indi- 
vidual business which may beinvolved. = c 

I don’t mean to blink for a moment at the fact that there would 
ha particular situations in which for a short period of time the converse 
might be true. ig Ste Mey fend a 

n net it isa matter of great gain to the community. 
Every comunity whicli suffers today from the blight of diserim- 
ination and from the rash of demonstrations of one kind of another, 
loses business as far as that community is concerned. In the situation 


\ 
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that we have in this country today, there are simply a great many 
companies that don’t care to go into areas in which there is disecrim- 
ination because of the effect upon the work force which comes from 
tho demonstrations, and so on and so forth, which might accompany 
that kind of situation. , 
My first point developed in the statement is that it is very, very 
bad business for the community from the standpoint of its industry, 
from the standpoint of its employment, to have a situation of discrim- 
ination as far as public accommodations or anything else is concerned. 
It is a very bad piece of business as far as the employment in the 
industry goes. ae 
With respect to the matter of the effect of this kind of thing on con- 
sumption, I think that there is a too general feeling in the country 
today; too general failure, if you will, to recognize the importance of 
some 18 million peop producers, and as consumers. A large and 
increasing number of Negroes are very clearly members of the middle 
class in terms of income, education ie economic advancement. 
Last year we find that about a fitth of all of the nonwhite families 
in this country had as much or more income as the ave white 
families, $6,037. That is not a comparison to be proud of, butiit is 
one-fifth of the nonwhite group which measures up to the average of 
the others. : mM “4 
due it is a promising figure because it is so much better than it was 
ore. ; 
Last year 10 percent of the nonwhite families—that is, nearly half a 
million—had incomes of $8,000 or more. Ww 4 
It is very clear today that a large percentage, a considerable num- 
ber of Negroes are in the position where they are traveling a ‘good 
deal, using public accommodations, using hotels, motels, and so on and 
so forth, enjoying meals away from home. There isa very clear dollar 
ae of the problem we are talking about. ; 

f the situation were such that Negroes were free to travel around the 
country, enjoying the same accommodations that other people enjoy, 
if they were free to use the same recreational facilities which other 
people are free to use, there would be a very substantial increase in 


the business advantage of those particular industries. -—_ " 

But it hurts to talk about a problem of. this kind in terms of 
dollars when it is essentially a human-problem. And so I turn, third 
and finally, to the effect of this kind of discrimination on people as 
individuals, Fa Ys e% 

It is perfectly clear that the more effort we put into human enrich- 
ment, the greater is the potential for economic growth, for expanding 
employment, and for declining unemployment. Discrimination 
frustrates and inhibits people. It destroys the motivation and incen- 
tive which are so essential to the development of an individual’s full 
capacities, © ay en eee bt cee a Oo 

should like to make just one point, illustratively, in this connec- 
tion. Concerned particularly with the employment aspects:of the 
racial discrimination problem, I face today the question: of what to 
do about discrimination in employment, the edablinnant of equal 
employment opportunities. a ee ee eee 

I know that‘there dre three aspects to this: problem, arid not just 
one, : There is the matter:of removing the discriminatory habits. But 
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behind that is the necessity of qualifying Negroes equally with whites 
for the jobs which are available, and particularly the more skilled 
jobs which are going to be available in the economy. And finally, of 
course, is the fact that we simply have got to have more jobs, enough 
jobs to take care of everybody, or it is going to be a pyrrhic victory 
that we win. 

I want to speak particularly to the second point. 

We know that our problem today, as far as the construction trades, 
and as far as all parts of employment in this country are concerned, 
is that there have got to be more people of the Negro race qualified 
for the jobs which are opening up. The point of relevance to this 
title and to the public accommodations provision is this: 

We know that part of the problem is that these Negro boys and 
girls have not been motivated in their educational career, and in their 
training courses, sufficiently to bring them up, some of them, in equal 
numbers to the demands of these new Jobs. 

Mr. Chairman and gentlemen, in my own experience this is largely 
because of the bruises that these children get in the course of their 
educational experience. I think there is no strain at. all in relating 
the fact that a child, a Negro child, will walk past a. hotel or restau- 
rant where he can’t enter on his way to school, and he will enter the 
door of that school wondering whether it is worth spending the day 
working very hard. And because he desn’t spend enough energy and 
effort in connection with his education in that particular case, it results 
eirecty in his‘not being ready for the job which would await him 
ater on. oe : ; 7 
- I wish the Negro children today knew how different the situation 
is today than it used to be. os 

I can’t emphasize too miuch the relationship of this motivation 
factor to the unemployment problem among Negroes today. And it 
is very closelly related to what we are talking about here. 

Alnd so, with respect to various aspects of this matter, as far as the 
individual is concerned, it is the third and final point, Mr. Chairman. 
and menibers of the committee, that the matter of whether people of 
ll races are entitled to equal treatment as far as public accommoda- 
tions are concerned, it is a matter of essential economic significance, 
both to the overall economic structure and progress of the country, 
and to the development of individuals for their place as employees 
and as consumers in the economy. = 

So I say in conclusion only this: Whoever may not hold his head 
as high as others is not only denied his constitutional rights; he is 
not as free as others to achieve, to innovate, to invent; to aspire, and to 
create, .He is limited, not by himself, but by his fellow Americans. 
In dollars and cents this loss cannot be quantified, any more than the 
huinilitation that discrimination heaps on our citizens can be quanti- 
fied, but the price to the Nation is immense. Our whole history tells 
us that artificial ceilings on an individual’s or group’s opportunities 
stunt economic: growth; -broadening social and. cultural: horizons 
broaden économic horizons as well. He Re eS a 
‘:: And so I say, Mr. Chairman and members of the committés, in 
conclusion, only that in my view as an individual, as a person interested 
particularly in the employment aspects of this problem, this is the 
catise that 16 just; it is the cause that grows from the very meaning of 
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democracy ; that respected citizens of all races and faiths are actively 
behind it: that the Federal Government can’t fail to be. ; 

I should like to urge as strongly as it is within my capacity to 
do, to urge that this legislation receive sympathetic, vigorous, and 
the enthusiastic support of this committee, the Congress, and the 
country. 

Thank you. 

The Cuatrstan. Thank you, Mr. Secretary. 

I wonder if you would care to comment on the effect discrimina- 
tion will have on the shift in labor force from one to another area 
of the country in an effort to gain better job opportunities. Has this 
shift caused, even now, great pockets of unemployment and made 
the situation even worse In some of the so-called northern areas of 
our country ¢ 

Mr. Wirrz. Yes. Of course the movement of the nonwhite popu- 
lation from tie South to the North with its present concentration 
in particular pockets, in particulary ciiies, has presented one of our real 
economic as well as social problems. 2 

Our studies are incomplete on that, Mr, Chairman, but what: they 
show is that where it was a dispersed situation as far as the South was 
concerned, it is now a very concentrated situation as far as cities in 
the North are concerned. So that you have unemployment centered 
quite strongly in particular pockets, in particular areas, in certain 
cities. It.is a concentration which: follows not only race. but also 
education lines. But it is a matter of very great concern to'us.. ...- 

I am, not sure that I catch entirely the spirit ‘of. your. question, 
but I should like to say this just in general: we face today a situa- 
tion in which there is a large factor of mobility in ‘the economy, in 
the work force. ; ne et a 
- Thirty days from today 400,000 people will be working in.a:dif- 
ferent labor market area from the one in which they are today, . A. 
more than proportionate number. of those will be Negroes, because 
this is a result of several forces. And a higher than: normal _per- 
centage of those who are moving from one labor market to another 
are Negroes. If they are faced by denial of public accommodations, 
and the use, the increased use of public accommodations which comes 
when you are away from home, to simplify it, that problem will be 
that much aggravated. per ee 

There is the other side of it, too. We are at the.same. time, in 
connection with your question, increasingly dependent in this coun- 
try upon mobolity of labor. - 

As one illustration of that, if you took three States—California, 
Texas, and Florida—today one out of every six jobs is in those. 
States. But the interesting thing is not that figure so much as the 
fact that 10 years ago only one out of every nine was in those States,. 
which is an iJlustration of the movement that is going on now. And 
this is essential.. We don’t like the idea of mobilit of labor because 
it means.that a person losing his job in one place has to pull. up his 
family, pull somebody out of the middle of the third. grade, pull up 
all the roots in the community, and move someplace else. It is not. 
an attractive prospect, but it is part of the facts of present industrial 
work force life. 
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There is an increasing degree of mobility of the work force. It is 
related to the race factor. And it does affect very directly the 
importance of the use of public accommodations on a nondiscrimina- 
tory basis. 

The Cuatrman. That is what I meant. So mach of the abrupt 
movement of labor force is caused by some of these personal concerns 
to oe @ pure economic consideration. It might be a combination 
o th. 

Mr. Wirtz. It is hard for us to tell. We know that there is a lot 
of movement. It is hard for us to tell which reflects one element or 
the other; but certainly both are in there. 

The Cuarmman. I think that a lot of the industrial development of 
the South is somewhat handicapped by. the fact that you have this 
situation down there. I don’t know whether or not you will agree 
with me that the practice of segregation in the South may not par- 
ata help the development of the South. 

' Mr. Wirtz. The story—— 

The Cuarrman. I am speaking solely of industrial development. 
. Mr. Wirtz. The newspaper story, which I have asked to add to the 
record, points specifically to specific instances where businesses just 
don’t come to a particular community because of the aggravation and 
the problem—aggravations of the problem in that particular area. 
The stories are also increasingly complete of the increased business 
which comes to hotels, for example, when they break down these 
bars and attract conventions, whic i they could not otherwise attract. 
. There isa great business advantage to the whole community. That 
is only a small illustration of the much more permanent effect which 
comes -from: businesses coming to communities where theré is com- 
plete lack of discrimination. 

-As we enforce increasingly the provisions of the Executive order 
prohibiting discrimination by Government contractors, it is going 
to rhean that those Government contracts simply won’t go to areas in 
which there is discriminatory practices of one kind or another. 

' The Cuairsan. The general effect upon the economy, or the buy- 
ing power of: the Nation, is surely not helped, is:it, when certain 
industries—not too many of them—move to some of these areas solel 
because they get a cheap labor force? That doesn’t help the overall 
situation either. 

Mr. Wirtz. It is destructive of the stability of the economy. That 
is correct. 

The Cuairman. This is what heppens, too. 

Mr. Wirtz. The Council of Economic Advisers has attempted to 
place an overall pricetag on the effects of discrimination, the eco- 
nomic effects of discrimination. It is‘obviously a large, to some ex- 
tent abstract, figure. But that can be evaluated. The kind of thin 
you are talking about can be roughly approximated in terms 0 
roughly $12 to $18 billion a year loss of the gross national product. 

6 CrHarrMan, We will put in the record your article from the 
Wall Street Journal. 3 
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(Full text of article follows:) 


[From the Wall Street Journal, July 15, 1663) 
INTEGRATION IMPACT 


DESEGREGATED CONCERNS IN SoutH Say PATRONAGH Hotps Up 1n Lone Run— 
Some Hotes, RESTAURANTS Do Better; ATLANTA, DALLAS CITE LARGER CoN- 
VENTION MARKET—NEW RIGHTS OFTEN Not USED 


(By James C. Tanner, staff reporter of the Wall Street Journal) : 


ATLANTA.—Things are swinging these days at the Wit’s End, a swank .North 
Side night club which opened its doors last November. Though the Trea- 
sury’s new expense account rules made things tough at first, the Wit’s End is 
now packing in customers regularly. 

In Memphis, the 126-room Downtowner Motel fs doing so well Its occupancy 
is even running ahead of last year’s booming 93-percent rate. The Down- 
towner has been filled to capacity much of the time in recent weeks and all signs 
point to a record year. 

The financial fortunes of these southern establishments are of specia! interest 
because both are among those that have begun serving Negroes for the first 
time, Their experiences, plus those of scores of other businesses from Texas to: 
the Carolinas, point up a significant and perhaps surprising fact: Among those 
restaurants, hotels, theatres and other places of public accommodation in the 
South that have begun serving or hiring Negroes, only a few report suffering 
any lasting economic consquences. A sizable number, in aacei declare that busi- 
ness has been better than ever, 


“COULDN'T HAVE BEEN SMOOTHER” 


“We were acared to death—we could just see all our white customers walking 
out the minute the firat Negroes walked In,” saya Paul Stickney, manager of the 
Wit's End. “But things couldn’t have been aby smoother. We know of only one 

white couple who walked out because we admitted Negroes and they came’ back 
within 2 weeks. As far as stirring things up around here, it’s been one big 
zero.” The Wit’s End is one of only three Atlanta nightclubs serving oth 
whites and Negroes, 

‘All this is not to suggest that desegregation would go smoothly for all Dixte 
establishments. At Ormond Beach, Fia., near Daytona Beach, Motel Operator 
George Thomas is still reeling from the financlal punch delivered by boycotting 
whites when he decided it was the “right thing” to desegregate his 32-unit Star 
of the South Motel 7 months ago. “My business at first dropped about 50 
percent,” he reports. But he adds that an influx of Negro guests quickly took 
up ‘much ‘of the slack, and he expresses confidence: that many of his: waite 
customers eventually will return. . 

But most businessmen questioned by. the Wall Street Journal report no grave 
economic dislocations from integration and they leave no doubt that aici 
gation of commercial facilities bas been leas painful than a aca 


NO LO8s OF BUSINESS 


“Things have been going like clockwork—we're surprised and pleased,” says 
Dallas Hotelman Henry Rather of last summer's decision by the city’s major 
hotels and motels to integrate. Mr. Rather cays a recent check of the city’s 35 
largest hostelries failed to turn up a single instance of lost business because of 
desegregation. “There were a few letters and a crank call. or two at first, 
but that’s all,” comments Mr. Rather. 

Broader access to privately owned places of ‘public convenience: such as hotels,’ 
restaurants, amusement facilities, and stores, has become a prime goal of Negroes 
lately. The recent riots in Birmingham, and subsequent disturbances in such: 
citles as Savannah, Ga.; Jackson, Miss.; Danville, Va.; and Tallahassee, Fla.,' 
primarily revolved "around. Negro demands that merchants open their facilities 
to Negroes—int some cases as customers and in others a as employees. _ 


632 CIVIL: RIGHTS—-PUBLIO ACCOMMODATIONS 


The question has taken on added importance in recent weeks with the appeal 
to Congress by President Kennedy for Federal power to outlaw racial discrimina- 
tion in all places of public accommodation. This igs unquestionably the most 
controversial provision of the Kennedy civil rights program and seems Ikely 
to become the focal point of the coming congressional battle over civil rights. 


NEGROES MAKING IAJOR STRIDES 


Southern businessmen generally express strong opposition to this 
section of the proposed civil rights legislation. But even without such 
a law, Negroes are making major strides in their push to break down 
segregation barriers. The Justice Department reports that some 
desegregation of commercial facilities occurred in 143 cities in South- 
ern and Border States in the 4 weeks ended June 18; others are join- 
ing the list daily. | os ae 
‘Last -wéek, for instance, a biracial committee in strongly’ segre- 
gatic mst. ort Worth announced that all of the city’s public facilities, 
inoludmg hotels, restuarants, theaters, department stores, and athletic 
contests would be desegregated in September when the. city’s schools 
are scheduled forintegration, ~- 
oif;th® pattern. emerging in other spithomn cities holds true, Fort 
Worth merchants can expect. some-protests and loss of business when 
they first begin accepting Negroes. But experience shows that such 
adverse effects are rarel acting. . Co , 

Fred Harvey, president of Harvey’s Department Store in Nash- 
ville, says that: when his store desegregated its lurich counters in 1960 
wile “charge poole were closed’ out of 60,000. “The greatest, 
sur rise T pver h g wag the apparent ‘so what’ attitude of white cus- 
tomers,"saysMr,Harvey., 2 0 he et 
:Eiveni where business losses occur, they usually are only temporary.- 
At the 120-room Peachtres Menor Hotel in Atlante, owner Irving H. 

dstein says his. business dropped off 14 percent. when, the hotel. 
esegregated'a year ago.. “But now we are only slightly behind a 
year ago and we can see'we are beginning to recapture the business 
we initially lost,” ‘declares Mr.’ Goldstein. 
William F. Davoren, owner of the Brownie Drug Co. in Huntsville, 


Lao a 


pe g Negroes, bué have come 
back asif nothing had happened.” ... . 
OS "|| MEMORIES ARE SHORT. .. re 
Even a segregation-minded. businessman in Huntsville agrees that 
white customers frequently have short memories when it comés to the’ 
race question. W. T. Hutchens, general manager of three Walgreen 
stores therp, Says he held: out when’ most lunch counter operators 
ave in to sit-in pressures last-J uly. Ih one shopping center where 
8 competition desegregated; Mr. Hutchens says his busitiess shot up 
shatply ahd this store's lunch coniiter volume replatbred 8 12. poresnt 
gain for the ‘year. However, this year business has dropped back 
to preinte, 1on levels “because a lot of people have forgotten” the 
defiant role his stores played during the sit-ins, he adds. 


\ 
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Some southern businessmen who have desegregated say they have 
picked up extra business asa result of the move. 

At Raleigh, N.C., where Gino’s Restaurant was desegregated this 
year, owner Jack Griffiths reports only eight whites have walked out 
after learning the establishment served Negroes, and he says “We’re 
a 4 plenty of customers to replace the hardheaded ones.” 

In Dallas, integration of hotels and restaurants has “opened up an 
entirely new area of convention prospects,” according to Ray Benni- 
son, convention manager of the chamber of commerce. “This year 
we've probably added $8 million to $10 million of future bookings 
because we’re integrated,” Mr. Bennison says. 


CONVENTIONS FOR ATLANTA 


Within a day after 14 Atlanta hotels announced on June 13 they 
would begin rare Negro guests who come to the city with con- 
ventions, the Atlanta Convention Bureau had nailed down three orga- 
nizations for 1964 and 1965 meetings, a total of 3,000 delegates who 
otherwise would not have visited Atlanta. Walter Crawford, execu- 
tive vice president of the convention bureau, says the hotels’ decision 
opens up “the remaining 40 percent of the convention market that we 
estimate we haven’t even been able to taik to before.” 

One frequently expressed fear of southern white businessmen, that 
their establishments would be overrun by Negroes if they integrated, 
apparently is not materializing. “The Negroes want the right to enter 
your place of business, but they’re not so anxious to use the right,” 
says a Nashville banker. 

At Knoxville, Tenn., William Tiller, assistant manager of the city’s 
largest hotel, the Andrew Johnson, reports that although the hotel 
has been integrated more than a month, “we've had only three Negro 
families and two couples.” 

The Cuamman, Mr. Monroney?: ; 

Senator Monroney. I appreciate hearing Secretary Wirtz. I have 
no questions at this time. 

The Cratrstan, Senator Thurmond? 

Senator Tuurmonp. Thank you. 

Mr. Secretary, when the Attorney General testified before this com- 
mittee I read him a letter published on the front page of the Nashville 
Banner on Wednesday, June 26, of this year. is letter was signed 
by Mr. O. B. Gentry and was addressed to the local chairmen and 
secretaries of lodges 215, 648, 720, 774, and 922 of the Louisville & 
Nashville Railroad. The Attorney General assured us that he would 
look into this matter and report back to the committee. aig 

To my knowledge there has been no pepo: 

I was just wondering if he had called this to your attention and if 
you were otherwise familiar with this. — 

Mr. Wirrz. Senator, the letter has been called to my attention. In 
fact it came to my desk physically yesterday. I am in a position to 
give you no complete report on it yet. 

I am in a position to rar ee to you: As far asthe su ion which 
I understand to be made in that letter is concerned, if it has happened 
_ there is rio basis whatsoever for it. I propose to get in touch with Mr. 
Gentry directly to find out what bacis. It is an unidentified story. 

21-544—63—pt. 141 
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If there is anything of that. kind going on, there is no basis for it. 
And if I find out that there is, I will do whatever I can about it. 

In direct answer to your question, the matter has been brought to my 
attention. » 

Senator Tnursonp. And you are looking into it? 

Mr. Wirtz. Now Iam. 

Senator Trurmonp. Mr. Secretary, would it be a violation of the 
Railway Labor Act if the allegations contained in this letter are true? 

Mr. Wirrz. I am trying to think of the specific allegations con- 
tained in this letter. I think that the allegations are that Federal 
officials have instructed the railroad or the union—I am not sure 
which—that they must employ Negroes regardless of qualifications. 

Senator TuHurmonp. I will bo pleased to hand you this letter now 
so that you can look at it. I would like to have an answer to that 
question. 

Mr, Wirtz. All right. 

There would, I think, Senator, bo no violation of the Railway Labor 
Act referred to here in this statement because the Railway Labor Act 
does not include such a provision so far as I know [upon the employees 
or upon the unions}. The closest that you would come to it would be 
the discursion—the closest legal point I think would be the discussion 
in the Steele vy. Louisville and Nashville Railroad case by the Supreme 
Court in about 1945, which implied that it was a constitutional viola- 
lation, and stated that it was a statutory violation for a union to enter 
into a collective-bargaining agreement which had the result of dis- 
criminating on a racial basis. 

That, to the best of my knowledge, would be the only legal question 
that would be presented there. But I go on to say that legal or ner 
any insistence as implied here—by Government representatives, that 
there be a preference treatment on the basis of race alone, either way, 
would in my judgment be absolutely wrong. 

Senator THursonp. If the allegations are true, it would be wrong 
for that to ba done? 

Mr. Wirtz. If the allegations are true with respect to the action of 
Federal officials, then that would surely be wrong. 

Senator TuurMonp. But you do not feel it would be a violation of 
the Railway Labor Act? ' 

- Mr, Wirtz. I don’t believe there would be a violation of the Railway 
Tabor Act. 
' Senator Trnursonp. Mr. Secretary, have you received any com- 
laints from ethnic organizations or other minority groups that their 
Jobs are being threatened by the preferential hiring of Negroes? 

Mr. Wirtz. No, sir; I have not. I have heard general statements 
to that offect but have had no such—— 

7 enatoe Tuursonp, Are you saying that none have come to your 
aiticef oe : 
, Mr. Wirtz. That’s right, Senator. 

Senator Tuursonp. Of course you have a lot to do, I know.that, 
asa Cabinet member. It ial be well if you would look. into that. 

t Mr. Wirtz. Surely, I will be glad to inquire as to whether there 
have, been any communications to the Department which bear on that 


‘ 


att 


point, and to report. 
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(Subsequently, the following letter was received from the Depart- 
ment of Labor:) 
DEPARTMENT OF TABOR, 
OFFICE OF THE SECRETARY, 
Washington, July 30, 1968. 
Hon. WARREN G, MAGNUBON, 
Chairman, Conmmittce on Commerce, 
U.S, Senate, Washington, D.C. 

DEAR Me. CHAIRMAN: Sccretary Wirtz stated, when he testified before your 
committee on July 18, 1063, on 8. 1732, the public accommodations bill, that he 
would submit certain additional information for the record of the hearing. That 
information is enclosed in this letter with notations as to the pages In the tran- 
script of volume 12 in which the insertlons are to be made. 

During the Secretary's testimony, reference was made by Senator Thurmond 
to a letter froin Mr. O. B. Gentry, general chairman of the Brotherhood of Rall- 
road Trainmen, which was published in the Nashville Banner on June 26, 1963, 
concerning employment practices (p. 1400 of transcript). Senator Thurmond 
stated that the Attorney General at the time he appeared before your committee, 
promised that he would look into the matter and make a report. Secretary 
Wirts also said that he was making inquiries about this subject. The [etter’ 
from Mr, Gentry was an outgrowth of conferences on racial discrimination com-’ 
plaints within the jurisdiction of the President’s Committee on Equal Employ- 
ment Opportunity. 

We understand that the Attorney General has submitted to your committee a 
detailed report on this matter which he obtained from Mr, Hobart Taylor, Execu- 
tive Vice Chairman of the President's Committee on Equal Employment Oppor- 
tunity, As the report shoivs, Mr. Gentry’s letter was Inaccurate in stating that 
Government representatives issued instructions that collective-bargaining agree- 
ments were to be violated. We do not betieve that we can add to the detalled 
facts In the Attorney General’s subinisison. : 

Secretary Wirtz also was asked by Senator Thurmond if the Department had 
received any comptaints from ethnic organizations or other minority groups that 
thelr Jobs are being threatened by the preferential niring of Negroes (p. 1403 of 
transcript). We have not found a record fn the Departinent of any complaints 
of this kind. 

If I may agsist you In the future, please let me know. 


Yours sincerely, 
Samurn VY. MERRICK, 


Spectal Assistant for Legislative Affaire. 


Senator Tuursonp. Mr. Secretary, if this bill were enacted, what 
in your opinion would be the effect on the cafes, restaurants, and 
motels in the South that are owned and operated by Negroes for Ne- 
groes only ? 

Mr. Wirrz. Such operation could no longer be permitted. I would 
assume that that would apply ey in that situation, 

Senator THursmonp. I am speaking of the economic effect. Would 
that not put therr out of business? 

Mr. Wirtz. I shouldn’t have thought so, Senator. I profess to a 
lack of intimate familiarity with that situation. I would not think 
so. If I did, I would feel that that was unfortunate, it was an un- 
necessary price. Idon’tthink it would happen. — 

Senator Tnursonp. If the Negroes decided to eat in the white: 
restaurants, naturally the Negro restaurants would lose that busi- 
ness, would they not? And this would produce an economic impact 
upon the Negro restaurants, would it not f 

Mi. Wirrz. On the assumption that you make, I think that. con 
clusion would have to follow. But I would like to answer squarely.:: 
T don’t think it will work out that way in many cases, but if it does,. 
I don’t believe there is any substantial number of Negro restaurant 
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owners who would care to remain in business as a price of continuing 
discrimination over all, I would be relatively sure of that. 

Senator Tuursonp. I believe you mentioned something about if 
the bill the South should grow faster in development. 

Mr. Wirtz. It is my Lt ai that that would follow, sir. 

Senator THurxonp. What part of the Nation has grown faster since 
19407 Has not the Southeast grown faster than the North and other 
parts since then? 

Senator Lauscue. Since when? 

Senator THursconp. 1940. 

Mr. Wirrz. I would have to check the specific figures on that, I 
don’t mean to cast doubt on your general proposition. I believe there 
has been an expansion of economic activity in the South which is un- 
paralleled in most other places of the country unless it is California 
or one or two others—Texas. I would confirm the implications of 
your question. 

Senator Tuursonp. Since 1940, has not the Southeast industrialized 
at a greater rate proportionally than other sections of the country ? 

Mr, Wirz. Again I don’t answer as a matter of official informa- 
tion. My impression isthat that is correct. ; 

Senator Tourmonp. So segregation has not hurt the industrializa- 
tion of the South, has it? ; 

Mr. Wirtz. I do not go to that conclusion because it leaves the pos- 
sibility that if it had not been for this, that rate of growth would have 
been infinitely larger. 

(See following data :) 


Data Inproatixne Economic Growts or Unrrep States Since 110 on a 
REoIONAL BASIS 


Nonagricultural employment, by regions, 1940, 1957, and 1968 


Percent increase 


Employment (annual averages in 
sia thousands) = 


— 


1957 1962 
32 55, 825.0 1 3 
2, 726.1 3,643.1 3,790.8 4 
FOG] 13,842.6 13°710.7 x 1 
7.3787 W728] Gaks Hy -1 
2) 548. 6 4058.1 4261. 61 5 
105.3 9,062.1 9; 903.0 o 9 
1,687.4 2519.8 3837.7 1M 9 
610.9 Tile. Leet 107 1 
2,707.7 5808.3 6708.2 148 4 


"1 Natlonsl totels differ slightly from sum of State totals. 
Source: U.8, Department of Labor, Bureeu of Labor Statistics. 
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Personal income, by regions, 1940, 1957, and 1962 


Amount (millions of dollars) Percent Increase 


Region 

1940 1957 1962 
United States... ......ceseceneee 78, 522 SS, 724 437, 924 2% 
New England...........c008 398 733 $23 25 
Mideast CaweaceSeceesteveee on ot i iss ee 449 2 
Great Lakes... cc... cece eenes 17,818 73, 48 92, 404 18 
L Sodisee see newecscus ces 6, $15 23, 099 $5,216 25 
Southeast ..........seccecees 10, 887 83, 720 69, 230 20 
thwest..........esscccees 4, 000 2, 07 80, 170 rn 
Rocky Mountain..........-- 1,548 7,830 10, 160 30 
ar West, ...... cece cce scene 7, 787 45, 460 6), 824 3 


Source: U.8, Department of Commerce, Office of Business Economics. 


Senator Trrursonp. Mr. Secretary, do you feel that a man running 
n private business should be forced to use that private business in 4 
ny he doesn’t want to? 

fr. Wirtz. Yes, sir, If the question is—— 

Senator Tururmonp. Suppose—— 

Mr. Wirrz. I would like to complete my answer to the question. 

Senator Tuursonp. Certainly. 

Mr. Wirtz. If his use of that property is of such a nature that it 
cuts across a clearly established interest of the public of which he is a 
part, of the nation of which he is a part, my answer to the question 
would be “Yes,” 

Senator Tnursonp. Suppose a lady has a beauty shop in a home— 
and a great many do—should she be required to take customers there 
thatshedoesn’t wanttotake? . 

Mr. Wirtz. This is Mrs. Murphy broadening out her business, I 
hee I don’t know that I could add in answer to that question, as 

ar as the legality of it is concerned, and if Phi question raises this 
point of how large an establishment it is, and what its effect on inter- 
state commerce may be, what has been testified to by the Attorne. 
General and by the Assistant Attorney General, I don’t believe I coul 
add to the illumination of that point. _ eas sane oar, 

Senator Tuursonp. I believe Mr. Marshall, the chief of the Civil 
Rights Division in the Department.of Justice, stated that if this bill 
passed it would affect most businesses, ia 

Mr. Wirtz. I remember the report of his. reference to hamburger 
shops, and so forth. | ane on the 

enator Turursonp. Mr. Secretary, don’t you think it is better if 
changes aré to be made for, them to come about voluntarily on the 
art of each business establishment that wishes to make such a change 
in the first place; next, by the community; next, by the State, but not 
inject the ederal Government into these matters? | Pi 
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Mr. Wirtz. I would expect, with respect to the progression of pref- 
erence, I would a with you completely, and mould hope it could 
all come voluntarily and could all come through the community, and 
could all come through the State, but would feel quite strongly if that 
progression leaves the accomplishment incompleted, there is the neces- 
sity of Federal participation, for the community as a whole has a 
yery real interest. 

enator Trurmonp. It has been brought out here, I believe, that 32 
States have passed such a law as this, or somewhat similar to this 
indicating possibly thit the United States may not be in favor of 
such a law. Do you think it is proper for the Congress to force on 
those other States a law that people in those States may not wish? 

Mr, Wirrz. My answer would be affirmative. But I should want 
to put it in my own terms. I don’t think of it as a matter of forcin 
one area by the Federal Government. I think of it as a matter o 
writing into law what I believe strongly is the now established con- 
sensus of the conscience of the people of this country, and that this 
is a matter in which we all, as part of the one committee of the whole, 
share and have an interest. 

Senator Trurmonp. Do you think a compulsory law by the Federal 
Government can be successful if public opinion is otherwise in the 
community ¢ 

Mr. Wirtz. I think of Mr. Justice Holmes’ suggestion, as I remem- 
ber it, that when conflicting notions still hold the battlefront against 
each other, and the idea destined to prevail has not yet won the field; 
that the time for law has not yet come. I think, Senator Thurmond, 
that the time for law has come, according to that prescription, because 
I think today there is a unanimity, that there is a consensus of he 
conscience of this country, and so that where it might before have 
been too early, we are today clear enough in our minds as a Nation 
that we do need the law in the areas which have not yet been brought 
into‘agreement. But so many of us, so large a number of us, feel 
so strongly, yes, I think the time for law has come. 

Senator onp. Mr. erway, don’t you feel that if this law 
is passed, which would violate the freedom of the individual in the 
handling of his own business, that it would be very difficult to enforce, 
and would require a large number of Federal agents to enforce it? 

Mr. Wirtz. Working backward on the questions because the first 
one you put to me is the hardest, I don’t think it would require a large 
number of Federal officials for its enforcement. I do not think it 
would be hard to enforce. 

If your first question, Senator Thurmond, is as to whether there is 
any diminution of the individual’s freedom in this particular, as an 
application of this law, the answer must, it seems to me, be “Yes.” 
I would only point out that the only freedom which any person in 
this country enjoys is a composite of the freedoms which other people 
give up voluntarily. There is nothing to an individual’s freedom ex- 
cept what other people are willing to accord him. 

Senator Trursonp. Mr. Secretary, when a man violates a law, do 
you feel heshould havea trial by jury ? 

Mr. Wrz. I am not sure about the implication of the question, or 
the extent of the question. 
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That principle, that basic principle of trial by jury, is obviously 
embedded firmly in the doctrines of this country and in the Constitu- 
tion, and I do believe in it. vi . 

Senator Tirursionp. You, of course, know that this law provides no 
trial by jury? , 

Mr. Wirtz. It distinguishes between the areas of the application 
4 the constitutional provision and those to which it does not apply, 

nator. 

I know that the distinction is honored in this particular law. And 
I am not sure, again, that there is much that I can add by way of 
iJlumination to what the Attorney General has testified to. 

Senator Trursonp. When a man is charged with a crime, does 
the Constitution make any exception as to whether he is to receive a 
trial by jury, or does it say he shall receive a trial by jury’ | 

Mr. Wrerz. I don’t know. I don’t remember:that detail of the 
‘Constitution. I would be glad to refresh myself on it. I don’t mean 
to avoid, in my present capacity, whatever broader responsibilities 
I may have had as a lawyer, but I wouldn’t pretend to have a refreshed 
mind on these subjects at this point. 

Senator Tuurmonp. I would suggest that you do refresh your mind 
on that, and you will find it does provide a man is entitled to trial by 
jury when he is charged. 

“ Mr. Secretary, isn’t this bill being advocated principally in order 
to appease the minority and try to get the minority block vote? 

Mr. Winrz. Senator Thurmond, I can testify on that as an indi- 
vidual, and I have testified as an individual, and I = you that I 
believe this thing, sir, from the deepest roots in my being as an in- 
dividual, without any regard whatsoever to any of the political 
aspects of it. 

Answering then as a member of the administration, my answer to 
your question, sir, is “No.” 

cone TxurmoNnp. You don’t think that is the chief purpose of 
the bi 

Mr. Wierz. If the answer to your second question is not included 
within the answer to the previous question, the answer is “No” to the 
second question. se . 

Senator Tuurmonn. That is all, Thank you, Mr. Secretary. 

The Cuamman. Senator Cotton? 
Senator Corron. Mr. Secretary, you have given us a very forcoful 
and able statement, for which I commend you. 

Mr, Wirtz. Thank you. 

Senator Corron. I have only couple of questions. 

The first one is this: One of the statements of the President in his 
message, and the statement with which I strongly agree, is that it 
does not benefit a Negro much to be served in a restaurant unless he 
has a job.and some cash in his et. Do you feel that this commit- 
tee would be reporting a whole bill and a meaningful bill if it simply 
souga to reach out to the retail and accommodations establishments 
in this comme. and prohibited them from disc minating against cus- 
tomers but leit them free to discriminate in hiring employeest- 

Mr. Wirtz. I think that is'a very pre er question, sir, and raises 
the question as to the applicability of other parts of the President’s 
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program. The parts to which you refer would be approached in con- 
nection with title VII of S. 1781 as far as the situation you raise is 
concerned, if a company was a Federal supplier; and there would 
be an absolute prohibition against that discrimination if that store 
was a store doing business, or was an establishment uoing business 
with the Government.. 
I don’t mean to avoid the question. It would be hit much more 
broadly in connection with fair employment practices or equal op- 
rtunity legislation, and on that we would support such legislation 
and do quite clearly. 
d so my answer to your question is that there should also be 
coverage of that situation. 
’ Senator Corron. If I understand what you have said, I agree with it. 
The President’s proposal, which is not before this committee, but is 
before another committee, prevents discrimination in employment in 
any establishment or industry in which the Government is furnishing 
ba se either directly or indirectly, by contract or otherwise. 
' Mr, Wirrz. That is correct, Senator. _ : 
_ Senator Corron. I personally agree, and I have always supported 
that proposal. | But we, in this committee, are going further and that 
is where some of usmay disagree. _ iy ee 
‘We are going in the matter of serving customers. We are going into 
rivate establishments with which the Government has no connection. 
at I am asking is: If we are going to take this step, and if we are 
going to attempt under either the Interstate Commerce Clauise or the 
4th amendment to control these establishments that substantially 
affect interstate commerce in the matter of serving customers, shoul 
we, to be consistent, coritrol them in the matter of hiring rap loyess a 
Mr, Wirtz. I would not presume upon your prerogative by suggest- 
ing where I thought said provision ought to be made, whether a part of 
this provision or another, | 
“But on the question of whether there should be 4 prohibition of dis- 
crimination in employment, we would support that proposition un- 
qualifiedly. Whiether ih one place or atiéther is the remaining question. 
” Senator Corron. Even though it goes beyond the present provision ? 
aah A stig es I am talking et the broad application, fair 
employment, equal opportunities generally. Se 
Senator Corron. ae think we Should do both? — 
Mr, Wretz. Yes, sir, 
Senator Corron. Thank you.” ee 8 i gd 
Now, my other question. And if it mentions a political figure, it 
has no political implication, = 7 
-Oti Tuseday, Senator Goldwater introduced amendments té the bill 
before this committee whith would: (1)'give the Attornéy General 
the right, when he déems it necessary, to institute on behalf of 4 com- 
plaieine who alleges that his rights under sétion 101 of the Landram- 
riffin Act, known as'thé labor bill of tights, have been violated or 
denied by the unfon;'atid' (2) deny the privilege or tight of éxclisive 
réprésentation ‘in ‘collective bargaining to ‘those unions Which ‘arbi- 
trarily exclude ‘from membefehip thos qualified workers within the 
bangaining unit who wish to join the union, 9 ta satae 
« (Would you cate:té Goirimént ‘ori those priposed ‘aimendtidnta? “Ih 
other words, would it be proper and would it be desirable to see to it 
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that when we are dealing with this, and dealing with it from the com- 
merce angle, that we provide against discrimination by unions as well 
as bY these other establishments? 

Mr, Wimrz. With respect to the general inquiry which you put at 
the end of the question, my answer 18, unqualifiedly, “Yes.” It seems 
to me that the same rules for prohibiting discrimination should be 
applied to unions as to other establishments. 

ith respect to the specifics which are involved in rou question 
about Senator Goldwater’s amendment, I would have these two com- 
ments to make: the second part of Senator Goldwater’s amendment 
would provide, if I understand jt correctly, that discrimination by a 
union would be a basis for a denial of certification by that union. 

I should make it clear that the National Labor Relations Board 
is an independent agency; it is not part, as you know, of the Depart- 
ment of Labor. . 

my answer would have the casual official quality which that 
implies, I would think that this was a , Sale er t is a matter 
with which the Board, to my unofficial knowledge, has been engaged 
back to—well, the case was the Larus Brothers back, I think, in 
the middle forties. | oy poe with ‘this problem. They have 
done this to a coor and they had had some trouble with it. ' 

I think the principle is right, that there ought to be denial of cer- 
tification where a union discriminates. 

I think on Senator Goldwater’s first proposal, there must: be a 
pounder snaiie: His amendment seems to im ly that section 101 
of the Labor-Management Reporting and Disclosure Act of 1959 
had in it a civil rights provision. I am afraid that there has been 
an overlooking of the fact that that was proposed before the Con- 
gress and although Congress | Paced a so-called civil rights, or bill 
of rights, provision, they ruled out or they excluded any racial dis- 
crimination matter at all. ; 

So we had that bill of rights without a real reference to this par- 
ticular point before us. 

So when, in this amendment, Senator Goldwater would bring in 
that section, I believe he overlooks the fact that there is nothing in 
it about civil rights, the point of this bill, and therefore would have 
no relevance here. ; 

Senator Corron. Section 101 of the Landrum-Griffin Act, the so- 
called labor bill of rights, if I recall correctly, deals largely with the 
right of individual members of unions to free speech, their right to 
participate in elections, and not be denied those privileges, and their 
IgnEO having that enforced. : fe od - 

¢ that in itself cover any denial of such rights as may be 
made in any union to members because they are excluded for racial 
. My. ‘Wirrd. No, sir. And the legislative history made it painfully 
clear. ‘that: that was’ excluded from the Landrum-Griffin Act. 7 

If I am wrong on that, my answer would be different on this. But 
I am quite sure.that the bill of rights provisidén in the Landrum- 
Griffin Act did not includethis particular matter... 2 i 
‘Senator'Corron. Isn’t it intended to protect the rights of the in- 
dividual!imbmber union if.those rights have beén denied, regardless 
ofthereagonf = ee tea ee 


4 f = : re ae iy bg RE : vy 
Be ee Se gee Rat tis Nearness pad a ‘ ere ae ae ae | 
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_ Mr, Wirz. Not to racial points, Senator. The racial discrimina- 
tion is a matter of legislative history as woll as the clear wording of 
that provision that was not included. That is only an interpretation. 

Senator Lauscuy. Wilk tho Senator yield? 

Senator Corron. One moment and I will yield. I want to complete 
one question. 

I beliove I am not allowed to yield under the rule, 

Tho Crarman, We will have a little latitude this morning, 

We have such a fine witness, I want everybody to have a chance. 

Senator Corron. If John Doe, a member of a union, is punished 
because he has talked too much, or because he has exercised the free- 
dom of speech, or is denied his rights to appeal as a minority member 
simply because ho is running contrary to the officers and. those in 
pore in the union, that is covered, is 1t not, by the Landrum-Griffin 

i 


Mr. Wirtz. With the exception of your reference to being denied 
because he is a minority member, I think your statement is correct. 
But on that point I think it would not square with the wording or the 


LA Wetory 
f I may be helpful: My position is one, Senator, that assumes that 
we should do everything with respect to labor unions to eliminate this 
discrimination that is possible; no quarter from that; no qualification 
at all. If I thought this were the way to do it, I would support it 
completely. : -_ 

I think that it represents this misunderstanding about the civil 
rights—about the bill of rights. But on principle there is no disagree- 
ment. between what you aro implying and Senator Goldwater. 

Senator Corron. Thank you. a8 t ; 

The Cirairstan. I will call on the Senator from Ohio in a minute. 

Senator Corron, Just let me ask one more question : The second pir 
of the amendment which you have indicated you agree with, I 
beliexe—— 

Mr. Wirtz. That is correct. aa sae 

Senator Corron (continuing). Is based on the same principle of not 
allowing discriminators the use of power conferred upon unions by 
their Government. It is based on tho same principle that another 

roposal of the President is, that aid and Government grants and other 

noficial programs may be denied to those States or communities 
that practice discrimination, . 

Mr. Winrz. Yes,sir;thatisright. . ie 

Senator Corron. And you regard that as a sound principlof 

Mr. Wirtz. Surely, I don’t want to pass on the detail of whethor 
ee tho right form. But the principle, in my judgment, is absolutely 
right. 

Senator Corron. Thank you. That isall Thave, + 

The Cizatnoran, I want to suggest to the Secretary, and I know that 
tho Senator frém-New Hampshire knows this, that that amendment. 
suggested by the Senator from Arizona, was introduced as an amond- 
ment to S, 1782, ‘There-would be a sorious question whether. this 
committee would have jurisdiction over that partofit. — 

Tam like the Seotetary.. I don’t mind, as chairman—I don’t kriow 
how other members feel—taking this matter up with this bill, But I 
think the Senate Committee on Labor would rise up and suggest that 
these are matters within their purview under the Reorganization Act. 


\ 
i 
i 
' 
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It was sent hore because Seiiator Goldwater specifically made it an 
amondment to S. 1732. ; 

Whether the Labor Committee will take this up or whethor they. 
want it or not is another story. I don’t know. ; 

But they do have before the Labor Committee not only this amend- 
ment suggested here, but they havo other bills and other amend- 
ments bearing on tho samo question. end 

Whether or not they will go ahead with it I haven’t inquired of 
the chairman, Senator Hill, of Alabama. But they do have several 
of these proposals, : 

say “several”; there are three or four bills along the same lines 
as the Senator from Arizona suggests. But because it was introduced 
as an amendment to S. 1782 it csme here. 

I am inclined to agree with the Senator from Now Hampshire 
that when we are talking about the offect of this whole matter on the 
economy and business, and so on and so forth, we might have some 
jurisdiction. I don’t know what they will do on the floor. 

I wanted toclear that up. 

There are several amendments being introduced to S. 1782. Whon 
they introduce them as such thoy all come here. In a strict. interpre- 
tation of jurisdiction they do not. belong in this committee, although 
we wouldn't bo avorse to taking them up if no one objected. 

Senator Corron. Mr. Chairman, this is not the place to discuss that, 
but I just want to review the chairman’s remarks, if you will permit. 

This particular part of the President’s program, was referred to 
this committee on the basis of tho intorstate commerce clause. I 
am not suggesting that there was any straining of it for the purpose 
of gotting it into this committee, but certainly wo have got it before 
this committees. And the al i at least eight members are 
cosponsors of the bill, offers a fairly favorable climate. 

They can’t have their cake and eat it, too. Having referred this 
question to this committee, I, for one, feel that we should not curtail 
ourselves, and that we should go ahead and consider it fully. If the 
Labor Committee wants to object on the floor, that is up to them. 
But this was dropped in our lap. 

I think wo should be allowed to operate unhindered. That is & per- 
sonal opinion. 

Tho Ciratrsan. This bill on interstate commerce would come to 
this committee whether all of the members wero against it or not, 
legally, technically, and jurisdictionally, undor the Rules of the Sonate. 

Senator Corron. And we can work our will on it. 

Tho CitatrMan, We can work our will on it, if nobody objects. 

The Senator from Ohio. 

Senator Lauscne. Mr. Wirtz, first I will try to explore the statisti- 
cal situation to which you made brief reference in your paper dealing 
with income and unemployment. 

On page 5 of your statement you state: 

In 1002 nearly a fifth of all of the nonwhite families in this country had as 
much or More income as the average white family, $6,287. 

In other words, 20 percent of the nonwhite families were earning 
$6,237 or moref ae 

Mr, Wirrz. That is correct, Senator, 
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Senator Lavscue. You do not discuss what the situation was with 
regard to the other four-fifths. What was the average salary of in- 
come per family of the other four-fifths? 

Mr. Wirtz. Senator, I can give you that picture for the wholo of 
the nonwhite population in the United States, and in whatever detail 
would be advisable, or simply add it to the record. 

Under $500—this is family income under $500 a year, 4.6 percent 
of the Negro families earn less than $500 a year; $500 to $1,000 a 
year, 6.3 percent; $1,000 to $1,500 a year, 9.2 percent. 

It Hoes on, and perhaps I should supply the complete table for the 


The median income—— 

Senator Lavscne. Do your statistics show what the average white 
family income is in the areas where the $500 income dominates? 
._ Mr Wirerz. 1.7 pereent of the white families are in the under $500 
area; and another 1.6 percent between $500 and $1,000. 

Senator Lavsone. Your paper shows these comparative figures? 

Mr. Wirrz. Yes; it does. 

Senator Lausons. That is fine; if you will put them into the 


record. 
Mr. Wierz. All right, sir. 
(The material referred to follows :) 


Income data table—Color and farm-nonfarm residence: Families and unrelated 
individuale by total money income tn 1962, for the United Statea 


Unrelated individuals 


ETN | NS | RD | A a | SR | NETS | ence 


Number (thou 
BANS)... ....cccee 3 10,687 7% 
Percent...... 0 0 160.0 
Under $800......... . : a6! 18 1.21 103] 168] 109 
ot Wecucecee 1.6] 63) 18 17.7) 108) 24.7] 17.8 
1000 to $1,409..... 25) 29] 82) 32 1469{ 160] 17.41 142 
"800 to $1,999..... 2.0 a4 ail 38 07, &8] 109] 9&7 
"000 to $2,499..... 43) & as] 40 71 701 73) 71 
"B00 to $2,099... 40 a§ ao| 38 BO; Bl 43 81 
1000 to 499 ae a7) 4 aa| 434 40] 49] ¢ 4.8 
800 to $3,009. .... 48] 63) 69) 464 $90] 41] 27) ¢1 
000 to $4,400..... ry) 48 as} £0 R85) S37] 28) 86)........ 
800 to $4,900... ao] 8 46] &0 25) 38! al a6 
to $5,900... 1.5] 12.81 &2] Ibs a7, 71! 8] 68 
000 to $8,099... 109] 1.3 6&2] 182 32} a6! 11 $3 
000 to $7,009..... a6] 941 38] 89 2.8} 31 12) 20)........ 
000 to $9,000... 12.3] 182] 44] 129 931 24 ra ae % 6 eereneet 
boos to 128 187 43 1s3 he ne 3 1g ep aeMed 
000 and over... 9 $3 Bouts +3 | a aera 3 ereeen 
Median income... $1, 789 | $1,876 | $1,281 | $1,704 


Source: U.S. Bureau of the Census (current population reports, series P-00, No. 40, table 9). 


‘ Senator Lavscie. Some time ago your Department sent me a letter 
stating that in our work force we have 11 million families in which 
both husband and wife are employed, and that we have approximately 
4 million individuals who hold two jobs. Can you tell me how many 
of the Negro families in the country there are in which the wife and 
husband are both employed? 
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Mr. Wirtz. I think we would not have that table. We don’t have 
it here. I will make a check. We can probably get it, Senator 
Lausche, and we will. 

Senator Lauscnr. I am sure you can. 

Mr, Wirtz. We will do that. 

(Subsequently, the Secretary of Labor provided the following in- 
formation: 

It is estimated by the Bureau of Labor Statistics that [In March 1962 there 
were slightly over 1 million nonwhite working couples in the United States. 

Senator Lauscur. On July 2, 1953, Mr. Robert J. Myers, Actin 
Commissioner of the U.S. Department of Labor, wrote me and statec 
that in May 1962, when the labor survey was made, a total of 3,342,000 
persons, or 4.9 percent of all the employed, reported that they had. 
at least two jobs. 

Then he further stated: 

Statistics on the number of families in which both the husband and wife are 
employed ure collected once a year. In March 1062, the latest date for which 
data are available, there were 11,103,000 families in the civilian population In 
which both the husband and wife were employed. 

Will you supply for the record the situation reflecting how these 
statistics are applicable to Negro families and Negro individuals, and 
also the number of 14- to 15-year-olds that are listed as unemployed 
in the country ¢ 

Mr. Wirtz. And the latter, Negro and nonwhite basis? 

Senator Lauscner Both. 

Mr, Wirtz. Surely. We will. I am advised that all those figures 
can be supplied. 

(The Secretary of Labor subsequently advised :) 

BLS figures indicate that In May 1902 there was 330,000 nonwhite persons 
who had 2 or more jobs. 

In 1961 tho average number of unemployed 14- and 15-year-old youths was 
about 100,000. The proportion of this group which was nonwhite was estimated 
at nbout 20 percent. : 

Tho Carman. I don’t understand. Do you list 14- and 15-year- 
olds as unemployed f 

Mr. Wirtz, Yes. 

The Cratrsran. How far do you go? 

Mr. Wirtz. To 14. : 

Senator Lauscur. I was amazed when I saw these statistics, 11 mil- 
lion families with both husband and wife employed and more than 
4 million individuals with two jobs. | 

Are you at all surprised by the fact that wo have 11 million families 
in our country with both husband and wife working? 

_ Mr, Wirtz. Iam quite depressed about it, because what it means 
in that ¢ase is that there is not full-time employment for either one, 
and they are both getting part-time employment to hold their fami- 
lies together. A considerable number of those are on a part-time em- 
ployment basis. ; ; _* . 
anator Lausoue. There is a considerable number of them in which 
both want to work, and increase the income at the expense of caring 
for the family and at the expense of caring for the children. :- 
_ Mr. Wirtz, We have been analyzing it. It is a.so-called moonlight- 
ing problem. No, that is another, but related, problem.; We have been 
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analyzing the situation where two or more of the members of the fami- 
lies work. 

A good many of the people to whom you referred, with both the 
husbands and wives working, are the migratory workers who are out 
in the fields doing stoop labor of one kind or another, trying to hold 
their family together, and the reason they are both working is that 
one of them cannot make enough living to keep his family together. 

Senator Lauscue. Are you trying to make the point that in the 
United States the ability to gain an income isn’t large enough, and 
therefore, we have got to increase incomes so that wives will not havo 
to work and pechls will not have to hold two jobs? 

Mr. Wirtz. My concern is related to that, and is typified in the 
figure that there are today still a very large number, I think about 30 
million Americans whose incomes are less than $2,000 a year. 

I would like to correct that figure for the record, if itis wrong. That 
is approximately right. 

The Cuamman. The record will stay open here, because we are deal- 
ing with a lot of figures. You may want to correct them. 

fr. Wirtz. That is approximate. 

(The following information was subsequently supplied by the Sec- 
retary of Labor) 

_ Bureau of Census figures show that in 1962 there were almost 39 million persons 
in the United States with incomes under $2,000. 

Senator Lauscue. What is the average per capita income through- 
out the world? 

Mr. Wirtz. Throughovt the world? I couldn’t tell you. But I 
know the point that you have in mind. 

I woul ess that the figure is probably in the neighborhood of 
$700, something like that, maybe $500, or maybe less than that. 

Senator Lauscne. You are dreadfully wrong. It is about $800 or 
$1,160 in re I learned yesterday in Tanganyika it is $25 per 
year. In the Middle East it is $60. In China it is $63. So, the figure 
of $500 to $800 is completely incorrect. I am correct I am sure. I 
think it is about $250, But let’s get it for the record. 

Mr. Wirtz. I should be glad to et the point. 

Senator Lauscie. On the matter of loss of industry, you mentioned 
that. California, Texas, and Florida are getting it. That is a very 
sensitive point with us midwesterners. 

Mr. Wirz. That is correct. 

Senator Lavusong. I have before me 4 stiidy made by a conference 
of economists of the Midwest, It covers Ohio, Indiana, Illinois, Iowa, 
Michigan, Wisconsin, and Minnesota. 

,_ it contains statistics and shows that each one of thése States has lost 
in gross national product since 1953—are you, or areti’t you familiar 
with that situation? 

- a uaz, Tam familiar with the situation, not with the particu- 

r Uu ‘ye oe ‘ 

Senator Lauscne. It points out that the Southwest and the South 
-are the ones that ate enjoying the greatest gain in economy, and that. 
Asa fact, isn’t it? 

Mr, Wirtz. Yes, it is. | 

Senator Lavscrtr. It also points out that the migration of industry, 
let’s say out of Ohio, to what extent there is, has been the result of a 
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change in the type of purchases made by the Department of Defense 
from heavy armament to sophisticated modern armament. Then, it 

oes on and says that water supply in the South, labor supply, climate, 
1ealthy governmental environment, and reasonable tax rates are the 
cause of the areas growing. 

Will you se aa an opinion upon this statement that I have made, 
summarizing the statement of this group of economists? 

Mr. Wirtz. I am frankly not sure what aspect of it it is, Senator, to 
which you invite my comment. A good many of those items are ob- 
viously matters of importance and of undoubted relevance to this 
movement. I am not sure about some of the others, I would not know 
how to evaluate the phrase which you used—— 

Senator Lauscne. Tell me, why is Ohio losing—not growing—in 
population and losing industry, and why are Florida and Georgia and 
Alabama gaining? . 

Mr. Wirtz. I share, coming from Chicago, the concern about the 
roblem which you express, and it is true that the movement has been 
rom the Great Lakes area to these other parts of the country. I 

think the listing which you gave there from that study is a quite com- 
prehensive pene and would parallel the factors which I would have 
inmind. I would not mean to commit any particular part of the list, 
and would be glad to respond to a question about any particular aspect 
of it. But that is a fair checklist which you have there. 

Senator Lauscim. In Ohio we have had for years a law which com- 
pels certain public places to indiscriminately serve and sell. I learned 
that within the last 2 years an additional law has been passed that 
intends to eliminate prejudicial discrimination. Yet, we are losing. 


Why? oe 

Mfr. Wirtz. Because of the other factors in the list to which you 
referred. 

The Crramman. The greatest growth in population, by percentage, 
is west of the Mississippi River. 

Senator Lauscne. May I proceed? 

Tho CnatrMan. For all kinds of reasons, 

Senator Lauscue. Now, I direct your attention—— 

The Ciaran. That is, better living conditions. 

Senator Lavuscne. First of all, Mr. Wirtz, is there in any of the bills 
that have been submitted to the Congress to nplement the civil rights 
program any provision that labor unions shall come within the pro- 
visions of those bills? 

Mr. Wirtz. Did you say a specific reference to them as such? 

Senator Lauscie. Is there anywhere in any of the bills submitted 
to implement the civil rights program any provision that the sanc- 
tions that will be applied to the private individuals shall be applied 
to labor leaders and labor unions? 

Mr. Wirtz. Yes; that is provided in the coverage, title VIT, on 
employment and equal opportunity, It is not spelled out specifically. 

enator Lauscne. Will you tell us specifically how it is covered; 
what rights are given to a U.S. citizen who wants to get a job as a 
bricklayer and can’t get it unless he is admitted to a union, and he can’t 
get into the union because of hiscolor? 

Mr. Wirtz. That ment is not covered by this provision. 

‘Senator Lavscne. Why isn’t it? 


648 CIVIL RIGHTS—-PUBLIC ACCOMMODATIONS 


Mr. Wirtz. It is because it doesn’t come within the applicability 
of that section which is a matter covering the Government contracts. 
Itis not a matter of giving right. 

If your question, Senator Lausche, is whether the administration 
does support a program—— 

__ Senator Lausoue. That is not what I asked. I asked you whether 
it isin any of the bills covered? 

Mr. Wirtz. The answer to your first quence is that it is in. The 
answer to your second question is that the coverage of the establish- 
ment of the right of an individual is not in this package. 

Senator Lauscue. The President’s message states: 

I have called upon the leaders of organized labor to end discrimination in their 
membership policies, and some 118 unfons representing 85 percent of the AFL- 
CIO membership have signed nondiscrimination agreements with the Committee 
on Equal Employment Opportunity. More are expected. 

Is it or isn’t it a fact that with respect to labor unions, and labor 
leaders, it was deemed advisable not to include them as being subject 
to coverage by the bills which were submitted ? 

6 a Wirtz. It is not a fact, and I should prefer to state it affirma- 
ively. 

Senator Lauscne. Tell me where specifically is the language that 
will give the Government, the Attorney General of the United States, 
the right to sue a labor union because it discriminates against admit- 
tin re into membership? . 

{r. Wirz. The only coverage in this part of the program is the 
coverage in title VII which would cover the Government contracts. 

Senator Lauscne. All right. But the Government contracts are a 
different proposition. 

Mr. Wirtz. Not different; it is part of the problem. 

Senator Lauscue. Will you favor writing into one or the other 
of the bills a provision that the same remedies, the sanctions, and 
penalties will be applied to labor unions as are applied to Miss Casey’s 
or Miss Sturphys rooming house? 

Mr, Wirtz. Yes. 

Senator Lauscue. You will support it? 

Mr. Wirtz. We do, and I am surprised —— 

Senator Lauscue. Why isn’titincludedinthebillsthen? 

Mr. Wirtz. There are various parts of the bills or program directed 
to the various parts of ths problem. You have part of it here before 
this committee, yon have part of it in this bill. You have part of it 
in other bills. And the part that you are talking about, Senator, would 
in our judgment best be covered by a Fair Employment Practices Act, 
which we support without qualification. 

‘Senator Lauscue. I understand your statement that bat sh 
it here this morning, but if you support it as vigorously, which I be- 
lieve you do, Mr, Wirtz—— 

Mr. Wirtz. I know. — a 

Senator Lauscue. That still doesn’t answer the question why it was 
not included in the bills, specifically saying. that whenever a worker 
is denied me emp in a union because of color, he can call upon the 
Attorney General to bring a suit compelling admittance. Why wasn’t 
that inc uded? a 8 gt : a ae ete 2 ofa 

Mr, Wirtz. There has been a different legislative administrative de- 
velopment of the fair employment practices or equal opportunity pro- 
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m from where there has been on this other part; no question about. 
it; none at all. There are before the Congress, as we both know now, 
before both the Senate and the House, a number of bills covering equal 
employment opportunity in the broad sense to which you have referred 
toit. 

In the President’s message he said that. he supported those bills, and 
we will, They had developed before some of this other legislation. 
came in. 

Senator Lavscne. I think it has been bad that an all-embracing pro- 
gram has not been submitted: the Attorney General has been author- 
ized to bring suits on behalf of individuals in all instances except 
against labor unions. It isbad. 

It has on its face implications that the little individual is to be 
covered but the powerful and the mighty are not to be covered. 

Mr. Wirtz. I would regret that implication. I know the legislative 
pattern to which you refer. I would like to make it clear, as I think 
it is to you—and I respect your appreciation of my own position on 
it—that there is no intention to draw any line between these various 
institutions or any coverage which would favor labor unions. In stat- 
ing it affirmatively, I would support individually, and we do support 
as an administration, the complete application of the same antidis- 
crimination, equal employment, civil rights concepts for labor unions 
and for members of Jabor unions as we do for any other part of society, 
without qualification. 

Senator Lauscue. I believe implicitly that you are expressing your 
honest judgment. To have taken a position different sould be in- 
defensible, 

But I want to repeat that when these bills were submitted there 
should have been a provision of that type included in one or the other 
of the bills. 

I want.to get to another subject. 

Did you study the Kennedy-Ives bill and the Kennedy-Ervin bill on 
labor that was passed, I believe, in 1959? 

Mr. Wirtz. Yes, sir. 

Senator Lauscur. Was there included in either of those bills, as sub- 
mitted by Kennedy and Ives, and then later by Kenned and Ervin, 
a provision that there shall be equality of opportunity to become mem- 
bers in a union? 

Mr. Wirtz. No, sir. That was the point of my discussion with 
Senator Cotton. 

Senator Lavscue. In neither of those two bills was there any lan- 
guage that would give Negroes an equal right to become members of 
aunion. Your answer to that is in the affirmative, I understand. 

Mr. Wirtz. I am virtually sure that is right. 

Senator Lavscue. Isn’t it a fact that the material intended to in- 
sure equality of rights, or bill of rights, was offered by amendment on 
the floor of the Senate and that the original sponsors of the bill op- 
posed the adoption of such civil rights provisions! 

Mr. Wirtz. I don’t know that legislative history. soy 

Senator Lauscne. When the Landrum-Griffin - bill was finally 
adopted as _a substitute for the Kennedy-Ervin bill it did contain 
provisions dealing partly with civil rights in the Jabor unions? 
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Mr. Wirtz. I don’t know the detail of the legislative history. We 
would be glad to check it, but do not know it offhand. 

Senator Lavuscne. You are not trying to place upon Congress the 
responsibility of the Landrum-Griffin bill not containing this bill of 
rip for the laboring man? 

- Mr. Wirrz. Not by anything that I have had in mind. The ques- 
tion came up in answer to Senator Cotton’s question about Senator 
Goldwater’s amendment. 

Senator Lauscur. I want to say to you that I remember that be- 
cause I was arguing for a bill of rights, and we had trouble getting it 
through. The sponsors of the bill didn’t want it in. 

Now, to make ny position clear, I, with you, Mr. Wirtz, want to 
accord unequivocally to every American the full enjoyment of his 
constitutional rights without preferential treatment being given to 
anyone or any group. 

want to ask you this question: What is your profession? I don’t 
know. Pardonme. You area lawyer? 

Mr Wirtz. I have become a nomad, I guess. It includes Jaw prac- 
tice, law teaching, and government. service—labor arbitration. 

Senator Lauscne. Have you studied this subject of interstate com- 
merce in its relationship to the Constitution of the United States? 

Mr. Wirtz. In the papers the last few days, I guess, Senator. 

Senator Lauscur. Under the language of the bill, and under the 
definition given to the word “substantial” as meaning more than mini- 
mal, or meaning more than an insignificant amount, can you tell me 
whether there will be any commerce left in the United States anywhere 
that will fall within the definition of intra-, as distinguished from 
interstate commerce? 

| Mr. Wirrz. I hope you respect the candor of the answer when I sa 
that I would be virtually sure that I could add nothing to that whic 
the Attorney General and the Assistant Attorney General haven't al- 
ready added, and there would be the larger possibility of confusion 
than of illumination. 

I don’t think I can add anything. 

Senator Lauscue. My dilemma is that I cannot visualize any busi- 
ness, trade, or industry falling within the definition of intrastate and 
not interstate under the language of the bill. And I can understand 
you nave a different problem and you are not going to try to discuss 
this phase. 

Mr. Wirrz. I would, of course, answer any question you ask me, but 
I would doubt whether I could add anything. 

The Carman. Of course, Mr. Secretary, this committee has the 
responsibility of making a decision under the decisions made under 
the Interstate Commerce Clause as to how far we might want to go 
for this particular purpose. You can limit the application of inter- 
state commerce under judicial decisions any way you want. We 
don’t need to go as far as the courts have suggested in interstate 
commerce. Broadly they have said that is interstate commerce. That 
doesn’t mean this committee can’t limit it as a matter of public policy 
how far we want to fo within the interstate commerce decisions. 
That is our responsibility. 

Senator Lauscne. If the chairman’s remarks are intended to 
weaken my position-—— 
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The Cirairsan. Oh, no. 

Senator Lauscne. I would be willing to discuss the subject. But 
Mr, Morton is waiting here to question. 

The Cyaan. I agree with you that the courts have gone a long 
way under the interstate commerce clause. We can surely put 
limitations as to how far we might want to go for this particular 
purpose as a matter of purlie policy, 

Senator Lauscue. I think that is the issue before us. 

I want to go the full length to eiaicic and provide full enjoy- 
ment of constitutional rights without taking constitutional rights 
away from others. . 

The Crramsran. The Senator from Kentucky. 

Senator Morton. Mr. Chairman, I think probably the Secretary 
of Labor has been about the busiest man in the United States for the 
last week. This committee may have before it another bill next 
Monday, or a request for legislation next Monday, in which he is 
vitally interested. So I will withhold my questions in the hope the 
pore of Labor can go and lend his good efforts to preventing 
any further deterioration in the setup of the railroad industry versus 
abor. 

Mr. Wirtz. Thank you, Senator. 

The Crarrman. We apprccisle your testimony, Mr. Wirtz. We 
appreciate your coming here this morning to give us the benefit of 
your experience and advice. 

Thank you very much. ; 

Senator Lauscne. I am convinced that you are giving your inner- 
most feelings on this subject in your testimony. 

Mr. Wirtz. I am very grateful to the committee. ; 

The CrarrMan. Senator Williams from New Jersey is next. 


STATEMENT OF HON. HARRISON A. WILLIAMS, JR., U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 


Senator Witi1ams. Mr. Chairman, I am honored to have this op- 

portunity to speak briefly to the committee. This is the first time I 

ave ever appeared as a witness in this particular historic chair, It 
isa little awesome. 

I am a cosponsor of this measure, and it seems to me that it is a 
giant step toward guaranteeing genuine freedom for all people in 
this country. 

First of all, I would, as a Member of the Senate and as a sponsor 
of this bill, like to express my individual thanks to this committee for 
its energy and responsiveness in receiving the measure and proceed- 
ing immediately to its careful consideration without any delays, with- 
out any obstruction along the way. This is par for this committee. 
This is the way it does respond under your chairmanship, Senator 
Magnuson. 

I remember the transit bill, you received it one day, hearings 
started the next day, and you proceeded day by day until it was done. 
We went to the floor ina joint venture there with Commerce and Bank- 
ings and passed that bill this year. 

he fact that this bill or this part of the bill is considered under 
the commerce clause, using the flow of commerce as its basis in one 
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way I rather regret. It almost suggests that discriminaticn is all 
right unless it is in commerce, in carzo. 

f course, I very deeply feel that discrimination is wrong where- 
ever it ib, in commerce or out of commerce. But, certainly the fact 
that this is carried on the commerce élause and through the vehicle 
of interstate commerce absolutely should remove any pit of sugges- 
tion that the meacure is unconstitutional, 

And so as 4 practical matter I accept it, although with some reser- 
vation in principle, It is legislation; it does deal with a moral issue. 
As Martin Luther King said: “Morality cannot bo legislated; but be- 
havior can be regulated. The law may not change the heart, but it 
can restrain the heartless.” | 

‘We have seen this in so many areas whera we know wo can’t change 

the heart of man, the mind of man, but we can regulate his behavior. 
We have done it in the Armed Forces, and we have done it in many 
other areas. 
__As a matter of fact, half of our States have legislation very much 
like the grey before us. I know we have it in the Stato of New 
Jerssy. To those who suggest that this creates a police state, I only 
reply that that implies that we are a land of lawless people. 

_As a matter of fact, in the State of New Jersey we have an FEPC 
law, we have this public accommodation law, and far from a police 
state, it has been a remarkuhle step in quieting the friction and bring- 
ing greater peace to our community. 

o, I think those who uso police state as a reason to oppose this 
bill are part of the “fright wing” of our society that are using an un- 
warranted scare tactic. . 

I know that there are those. who say that this is a deprivation of 
private property rights. Well, we all kuow that property is not to be 
enoyes in absolute freedom apeint the public interest, and we regu- 
late in so) many ways. We do it with our zoning laws, with our build- 
ing codes, safety regulations. The book is full of areas where Jaw and 
regulation are brought to bear for the responsible use of private prop- 
erty in a way that is not contrary to public interest, and, of course, 
here we are talking about private property to be used in a way that 
will meet the constitutional test of freedom that we all live with. 

Before closing, I was going to say a word about States rights as. 
one of the arguments apainst this bill. We all honor the opportunity 
for States to nieet public obligations. We want our sacieHe eifl as 
close to home as possible. However, where there are constitutiona! 
rights ‘and they are being deprived, and they are not protected by the 
State, we Imow here and in other areas we have had to go to national 
legislation gnd national protection. — aes: 

i aoe I want to thank you, Mr. Chairman. 
: The Orarrman, ‘Thank Oe 3 

“Are there'any questions# = 5 a, ee 

‘Senator Yarsoroven. I have no questions of Senator Williams. . T 
served with him, Mr. Chairman, on the Labor and Public Welfare 
Committee where I have seen his. distinguished work on behalf of 

ngratory jabor ‘atid children: of migratory laborers. I apprecidte 


migrato atia 

hig efforts on behalf of the human welfare. | 
om he Cetatiazan. Off the record * 

. “(Discussion ‘ofthe record.) 


emt ts ee ics 
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The Cuamman, I have no further questions. 

We thank you very much. - 

We will leave the record open if you want to enlarge on your 
statement at all. 

Senator Wintzams. Thank you, Mr. Chairman, and members of the 
committee. 3 nie 3 

The Cuamuan,. We will recess until Monday morning at 10 o’clock. 

We haven’t got the witness list completed yet. We will have some 
very important witnesses Monday. 

“We will call the committee members and advise them when we have 
_it firmed up this afternoon or tomorrow. The committee will be in 
recess until Monday at 10 o’clock in this room. . 

(Whereupon, the committee hearing in the above matter was ad- 
sues , 11 p.m., to reconvene Monday morning, July 22, 1968, 
at 10 a.m. 
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MONDAY, JULY 22, 1963 


U.S. Senate, 
Com M11TTEE ON. CoM IERCE, 
Washington, D.C. 


Tho committee reconvened at 10 a.m. in room 318 (caucus room), 
Old Senate Oftice Building, Hon. John O. Pastore presiding. 

Senator Pastore. This hearing will please come to order. 

We are pleased and privileged this morning to have as our witness 
Mr. Roy Wilkins, executive secretary of the National Association for 
the Advancement of Colored People. Mr. Wilkins is appearing for 
his own association as well as on behalf of the Leadership Conference 
on Civil Rights. The conference is composed of 40 national church, 
labor, civic, veterans, and civil rights organizations, and coordinates 
civil rights efforts. 

The reason for my presiding at this hearing this morning, instead 
of Mr. Magnuson, is because regretfully Mr. Magnuson is in his own 
State, confined to his bed because of a siege of the virus. We are all 
hopeful that he will be with us soon. 

o you havea prepared statement, Mr, Wilkins? 


STATEMENT OF ROY WILKINS, EXECUTIVE SECRETARY, NATIONAL 
ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 


Mr. Wiixrns. Yes, I have. 

Senator Pastore. You may proceed and present the testimony you 
desire to give to this committee in your own fashion. 

Mr. Witxrns. Senator Pastore, and members of the committee, my 
name is Roy Wilkins. I live in New York City, and I am executive 
secretary of the National Association for the Advancement of Colored 
People, an organization formed in 1909 for the specific purpose of 
securing the constitutional rights, then and now widely denied ‘or 
abridged, of the Negro citizens of the United States. 

I wish first of all to thank the chairman and members of this 
committees for the invitation to appear and state the views of our 
association on title II, S. 1731, the public accommodation section of 
the proposed civil rights legislation now being considered by the 
Congress. These views are those of the NAACP, since there was not 
time to secure formal endorsement of them by member organizations 
of the Leadership Conference on Civil Rights. I expect, however, that 
a goodly number of member organizations, to which copies have been 
sent for inspection, will notify the committee of their stand on. this 
text. 
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The public accommodations section seeks to invoke protective legis- 
lative action in a most. sensitive area where great numbers of citizens 
suffer daily—almost hourly—humiliation and denial simply because 
of their skin color. These people are citizens of the United States, 
not merely citizens of the States wherein they reside. As such, thoy 
are entitled to the protection of the Congress of the United States 
against the infringement of their rights under color of any local or 
State law or custom. 

As is the case with so many aspects of the vast minority rights 
question in our country, the tendency in debate has been to treat. the 
complaints ina detached laboratory manner. Hypothetical questions 
are posed. Hairline delineations are set forth. Tabyrinthine techni- 
calities are pursued. Precedents, often bordering on the chicken 
versus egg level, are solemnly intoned. Expediency, usually on a 
rarefied political level but festooned with fine and flowing phrases, 
is held forth as morality or as reason, or, worse still, as “practicality.’ 

The truth is that the affronts and denials that this section, if enacted, 
would correct are intensely human and personal. Very often they 
harm the physical body, but always they strike at the root of the 
human spirit, at the very core of human d ignity. 

It must be remembered that while we talk here today, while we 
talked last week, and while the Congress will be debating in the next 
weeks, Negro Americans throughout our country will be bruised in 
nearly every waking hour by difforential treatment in, or exclusion 
from, public accommodations of every description. From the time 
they leave their homes in the morning, en route to school or to work, 
to shopping or to visiting, until thoy return home at night, humiliation 
stalks them. Public transportation, eating establishments, hotels, 
lodginghouses, theaters and motels, arenas, stadiums, retail stores, mar- 
kets, and various other places and services catering to the general 
publio offer them either differentiated service or none at all. 

For millions of Americans this is vacation time. Swarms of fam- 
ilies load their automobiles and trek across country. I invite tho 
members of this committee to imagine themselves darker in color 
and to plan an auto trip from Norfolk, Va., to the gulf coast of Mis- 
sissippi, say, to Biloxi. Or one from Torre Haute, Ind., to Charleston, 
S.C., or from Jacksonville, Fla., to Tyler, Tox. 

Tfow far do you drive each day Where and under what condi- 
tions can you and your family eat? Where can they use a rest room? 
Can you stop driving after a reasonable day behind the wheel or must 
you drive until you reach a city where relatives or friends will ao- 
commodate you and yours for the nightf Will your children bo 
denied a soft drink or an ice cream cone because they are not white? 

Senator Pastors. May I interrupt you at this point 

What do you dot That hasn’t been brought out dramatically 
enough. What do you dof 

Suppose a colored family starts out from Providence, R.1L, or Bos: 
ton, Mass., and wanted a journoy on vacation, to go to the Republican 
convention in San Francisco, or to go to the Demooratio convention 
in Atlantic City, as I did several years ago with my own family? 
“What do you dot 

You just don’t got What do you suffer if you do got 
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Mr. Winkrns. Senator, you very often go. You have to pick a 
route; a route sometimes a little out of the ban I have known man 
colored people who drove from the East to California, but they al- 
ways drovo through Omaha, Ohoyenne, and Salt Lake City, and Reno. 
They didn’t take the southern route. And if they were going to 
Toxas, thoy stayed north as long as they could. They didn’t go down 
the east coast and across the South. They went across the Middle 
West. and down tho South. ; : 

Where you travel through what we might call hostile territory 
you take your chances, You drive and you drive and you drive, You 
don’t stop where there is a vacancy sign out at a motel at 4 o'clock 
in the afternoon and rest yourself; you keep on driving until the next 
sty or ths next town where you know somebody or they know some- 

who knows somebody who can take care of you. 

This is the way you plan it. 

Some of them don’t go. 

Senator Pastore. Do you stop in private homest 

Mr. Witxins. We stop in private homes in many cases. 

Of course it must bo understood in some areas now this problem 
doesn’t present itself; I am happy to Bay in an eee ne number 
of areas. But it is still a very great roblem. And it is likely to be 
encountered even in areas which are thought to be free of it. 

What do you do in the middle of Iowa, for example, in a small 
town? You have almost as much of a problem as if you were in & 
small town in, say, Alabama. 

In some of the border cities you aro likely to have trouble. In 
others, not. 

When I go to Louisville, Ky., I can stay at a hotel. If I go to 
Meridian, Miss., I can’t stay at a hotel. But if I go to Miami Beach 
I can stay ata hotel. If I goto Ocala, perhaps not. 

Ifow do you figure these things outf The answer is that you don’t 
figure them out. You just live uncomfortably, from day to day. 

_ It must be remembered that the players in this drama of frustra- 
tion and indignity, which you have sharpened up, Senator Pastore, 
are not commas or somicolons in_a legislative thesis; they are people, 
human beings, citizens of the United States of America, This is 
their country. They were born here, as were their fathers and 
eranciatlien: bofore them, and their great-grandfathcrs, They have 
done everything for their country that has been asked of them, even 
to standing back and waiting patiently, under pressure and persecu- 
tion, for that which thoy should have had at tho very beginning of 
their citizenship. 

they are in a mood to wait no longor, at. least not to wait patiently 
and silently and inactively. Ono of the four Negro college students 
who sat in at a lunchcounter in Greensboro, N.C., February 1, 1960, 
was an Air Foree veteran and an officer of the A. & T. College chapter: 
of the NAACP. In an interview he said he was born and raised in 
North Carolina and returned there after his time in the Air Force to 
study to bea payer: 

Tho fact that he, a veteran in his country’s non ated Air 
Force, after service overseas to spread and preserve democracy, 
could be refused a cup of coffee and a piece of pie in his home State 
seamed suddenly in the 1960's, to be something he just could not. 
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take any longer. Fle engaged in direct action to make known his 
views. The fact that such action has swept the country, in the North 
as well asin the South, is testimony enough, for those who can read 
the signs of the times, that this veteran’s reaction accurately mirrors 
the reaction of millions of his fellow citizens of both races. 

Indifference to this widespread feeling and to the ugly gap such 
indifference perpetuates between our Nation’s promise and perform- 
ance in the area of citizenship equality will but serve to prolong 
and intensify the eruptions of protest now underway throughout the 
‘country. ° . 

In a very real sense, it was the indifference toward, and outright 
‘defiance of, the U.S. Su reme Court decision of 1954 in Brown v. 
Board of Education of Topeka, Kans., which helped substantially 
to build the basis for today’s demonstrations, 1e notorious de- 
fiance of Brown, concurred in and encouraged by such documents 
as the Southern Manifesto, capped the disillusionment of millions 
of Negro citizens and convinced many of them that little or no faith 
could be placed in tho usual processes for prompt redress of demon- 
‘strable grievances. 

- It convinced them, further, that even when they have noua 
their way, komuoury and painfully, to the highest court in the Na- 
tion and have won there, after observing all the rules and amenities, 
their victory can be nullified by defiance, collusion, trickery, violence, 
legislative, and administrative shenanigans and by assassination. 

hey are not to be dissuaded, then, by talk that they are “hurt- 
ing their cause” through demonstrations, No ono noticed their cause 
except to lambast or subvert it, during the years they waited for 
the Nation to act positively in support of the Supreme Court deci- 
sion. How can a cause which has been betrayed by every possible 
device, beaten back in the crudest and most overt fashion and dis- 
torted in highsounding misrepresentation by the suave kinfolk of 
the mob—how can a cause in such condition be hurt. by the crying 
out of those who suffer and by their determination to alter the pattern 
of persecution? 

Nor are the demonstrators and their sympathizers and supporters 
impressed with the contention that the Congress ought not legislate 
in this field. It is contended that such legislation as is here pro- 
posed—the U.S. citizens Le protected from humiliating racial dis- 
crimination in public places and services in their own country—is an 
invasion of “property rights.” 

It is strange to find this argument, in connection with the fortunes 
of this pertculer class of citizens, made in 1963. This was tho argu- 
ment of slavery time. It was argued then that if the United States 
wore to free human slaves, it would be invading property rights. 
‘Today, 100 years later, if the United States legislates to secure non- 
discriminatory treatment for the descendants of the slaves, it will 
be invadin property rights. It is ironical that a Preteuent of this 
argument should be a representative of the State of Abraham Lincoln. 

at rights, gentlemen, are thus being defended? Legal human 
slavery is gone, but its evil heritage lives on, damaging both the 
descendants of the slaves and the descendants of those who owned 
them—or those who have identified themselves with that class, Is 
not the “property rights” argument but an extension of the slavo 


CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 659 


ownership argument? ‘The disclaimers would be loud and indignant 
if it were suggested that any Senator approved human slavery; but 
how fine is the line between approval of slavery and acquiescence in 
a major derivative of the slave system. 

Tho answer has to be that our Nation cannot permit racial differen- 
tiation in the conduct of places of public accommodation, open to the 
public and with public patronage invited and solicited. While such 
establishments may be privately owned, they owe their life and their 
prorperly not to the personal friends and relatives of the proprietors, 

ut to the American public, which includes today, as it has for genora- 
tions, all kinds of Americans. .Tho proprietors of small establish- 
ments, including tourist homes and gasoline filling stations, are no less 
obligated to render nondiscriminatory public service then are the 
proprietors of huge SDEOHNe or hostelries. 

18 supporters of this legislation are again not greatly impressed 
with the timeworn admonition that this is an area which the Con- 
gress should leave to whimsy, to that pra variable, men’s hearts, to 

tate and local sentiment or to that champion among the reluctants, 
voluntary action. 

Tho Negro American has been waiting upon voluntary action since 
1876. He has found what other Americans have discovered: volun- 
tary action has to be shared by something stronger than prayers, 
patience, and lamentations. Ifthe Thirteen Colonies had waited for 
voluntary action by England, this land today would be a part of the 
British Commonwealth, 

In the welding of this Nation, the voce ae has not depended upon 
voluntary action. It has not elevated States rights above the na- 
tional interest. Minnesota, my adopted State, does not own the Mis- 
pein River simply because the mighty stream originates there. We 
have divided the waters of the Colorado between California and other 
States. We have raised dams and blotted out villages and towns in 
the national interest. I am sure a hundred other examples will come 
tothe minds of members of this committee. 

Shall we now continue to assert, in the world of the 1960's, that a 
State shall be permitted to mistreat U.S. citizens who live within 
its borders, simply because they are not white? Shall these States 
be free, as they once pleaded to be free in the staging of lynchings, 
to abridge or deny constitutional rights as though there were no U.S. 
Constitution? Shall they be permitted to continue “standing in the 
doorway,” although everyone recognizes this as a more exercise, al- 
beit.a vindictive one? 

Shall the racially restrictive ordinance or the law of an illegally 
constituted lily-white city council or State legislature supersede the 
U.S. Constitution? Shall a police chief or a sheriff or a constable 
continuo to be the arbiter of the rights of U.S. citizens? 

One spokesman, the distinguished senior Senator from Georgia 
(and except in the human rights field he is aistlnguiched). has de- 
clared the civil rights bills submitted to the Congress by President 
Kennedy to be “unpalatable.” We submit that the daily diet of 
racial discrimination force-fed Negro citizens is the real “unpalatable” 
element in the present crisis. If the Senator from Georgia had 
to swallow our treatment for 24 hours, he would be on a picket line 
in the next following 20 minutes. 
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The Congress has legislated for the health and welfare of livestock. 
Why does it balk at legislating for the welfare of its 20 million loyal 
Negro citizens? Railroads or other carriers are prohibited by 45 
United States Code, 71-74, from confining livestock for more than 28 
hours without unloading them into pens for at least 5 hours for rest, 
water, and feeding. ; 

- Are cows, hogs, and sheep more valuable than human pelos Is 
their rest, water, and feeding a proper subject for congressional legis- 
lative action, but the rest and feeding of Negro Americans in hotels, 
restaurants and other public places an improper subject for con- 
gressional action? 

President Kennedy has sent a moderate, but comprehensive pro- 
gram of civil rights bills to the Congress which should be enacted. 

he section before this committee is one part of that program. It 
was quickly labeled “the most controversial” section and debate has 
been building around it. 

Usually where there is no controversy there is no great problem 
and no Breas need. Undeniably the need is here. Evidences of 
it abound on every side. Our communications media are full of the 
doings of the people on this need. 

Contrary to a notion which some defenders of the racial status quo 
have advanced, the doings of the people on this issue are not _sub- 
versive. On the contrary, they are t ray American. When 
Americans are stepped upon or pushed around, they protest and they 
demand corrective action. They protested the tax on tea. They 
protested their lack of representation in the English Parliament, 
just as Negroes today protest their lack of representation in the 

fississippi or South Carolina Legislatures. 

Americans protested restrictions on freedom of the press. They 
protested and paraded and pamphleteered and legislated against 
slavery. They demonstrated again and agnin against the denial of 
suffrage to women. They protested child labor and campaigned for 
safety in factories. They fought sweatshops. They demonstrated 
against the Kaiser and Hitler and finally went to war. They are 
today parading and feeling strongly about nuclear warfare. 

Wherein is a demonstration against police brutality, against dis- 
crimination in employment, against exclusion froin voting booths, 
lunch counters, and public recreation facilities judged to be un- 
American or subversive? 

‘In truth, the resolute determination and action of our Negro citi- 
zens upon the civil rights issue constitute exemplary American con- 
duct. If we desire to kill off such conduct and to fashion a nation 
of cautious crawlers, we should cease the teaching of American 
history. 

It is no secret, that despite our military might and our industrial 
genius, our faltering fealty to the great ideal of “all men,” set down 
in our Declaration of Independence, has shaken the confidence of the 
millions of mankind who seek freedom and peace. Do we mean “all 
men” or do we just. say sof? Is our Nation the leader of the free 
world or of the white world? Are we for democracy in southeast 
Asia, but for Jim Crow at home? 

Insofar:as the Neégro citizen and his allies renew and strengthen 
our fidelity to the founding purpose of our Nation, they put in their 


wr on 
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ae all those who maintain hope today, and all those who shall come 
alter. 

Insofar as the Congress responds, favorably and decisively, to the 
deeply seated yearnings sought to be realized in the pending legisla- 
tion, it will be discharging its high duty, not to a clique or a race or a 
region, but to our beloved America and to its people, of all races and 
sections of our fair land. 

Thank you, Mr. Chairman. 

Senator Pastore. Thank you, Mr. Wilkins, 

I congratulate you for a very temperate and a very, very brilliant 
presentation to this committee. | 

I merely want to make one announcement. I have to attend a 
meeting at the White House at 11 o’clock. I shall leave here in about 
5 or 7 minutes and turn the Chair over to my distinguished colleague 
Senator Monroney from Oklahoma. 

Until that time, the Chair recognizes the Senator from Oklahoma. 

Senator Monronry. I would like, Mr. Chairman, to agree with you 
on the very effective presentation made by Mr. Wilkins on this im- 
portant and controversial matter. 

I have been, as you know, one of the members of this committee 
who have questioned the extension of the commerce clause to cover 
businesses which are purely local in their nature. You make a ve 
effective point I think in the analogy that we can require livestoc 
to be fed every 24 hours but we provide no effective congressional or 
legislative action for human beings. 

owever, the line on the side of interstate commerce is rather clear 
in this case. In recent years we have at least taken care of those 
passengers in interstate commerce and interstate travelers. 

Do you have any further examples that are not in your statement 
with reference to the application of the commerce clause in this 
field? I don’t believe the 14th amendment covers these accommoda- 
tions, and I don’t believe that you stressed that either. — 

You rely more on the commerce clause, do you not, for the consti- 
tutional framework on which this legislation would rest ? 

Mir. Witkins. Senator, one renson I didn’t address myself to that 
aspect of it was because I felt that the issue itself had become 
engulfed in discussion of technicalities. As to whether the 14th 
amendment or the commerce clause is broader or narrower or 
able to accommodate this, we have no strong seeing Our feeling 
is that whatever basis gives the maximum coverage to correct these 
nes is the basis that ought to be used. If it 1s one or the other, 
or if it is a combination, it is all right with us. 

That may sound like a kind of a down-the-middle-of-the-road 
answer, but our concern is with the maximum:attack upon'this. We 
realize, of course, that basing it on any one, either the commerce 
clause or on the 14th amendment, or on some other aspect of the 
Constitution, might impose limitations. We want the fewest 
limitations, 

Iam not a lawyer and don’t go into these constitutional technicalities. 

Senator Monroney. I am not a lawyer either. I find myself very 
lonely in the Senate sometimes on these matters. Oe a 

But it does seem to me that no matter how good the purpose of 
Icgistntion, it must be soundly based on the solid foundation of the 
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Constitution as written down. For that reason I have been seeking: 
an answer .and have been quite critical of some of the Southern 
Governors’ testimony because in most cases they didn’t come with 
any clear legal argument that dwelt on this point as on extraneous 
ints. © : 
at we cannot find clear, unchallengeable constitutional authority 
_ under the interstate commerce clause to reach all of those who hold 
out their places for public accommodation would it be sufficient 
to apply-the law to businesses that do operate in interstate com- 
merce. We might include those operated in more than one State, 
those dealing with transportation, and related services such as hotels, 
motels, or parts of chains or service organizations specializing in high- 
way accommodations. If we covered perhaps 70 percent of the 
accommodations, would this be sufficient ? 

I notice in your statement you say it would not. . 
_I am not saying this to create exemptions in the law, but to be 
sure we are souidly based; that these do have a significance in 
‘interstate commerce, and therefore that we are able, without stretch- 
ing the commerce clause beyond its original intent, to include them. 

_ Mr. Wicxrns. Senator, I would say that whatever basis achieves 
the maximum coverage will be the one that ought to be used. 

It is conceivable, of course, that no basis, or no combination of 
_ bases, might cover 99.44 percent of every case. But the need for 
action in this area by the Congress is so great, and has been neglected 
so long, that I am confident that any formula which achieves the 
‘maximum coverage under the constitutional limitations will be grate- 
fully received if not welcomed as a complete answer. 

Senator Monroney. Perhaps you may not want to answer this: 
What would be your attitude or the attitude of those seeking legis- 
lation if we stayed ywithin the area of, significant impact on interstate 
commerce, and then submitted a revision of the 14th amendment 
msking clear, absolutely, that all American citizens are entitled 
to the same privileges, the same rights, and that discrimination 
against any would be prohibited by Jaws passed by the Congress? 
In other words, we would make it crystal clear. . 
“ You have had very unusual success I think in all but one or 
two of the States d ring the first year. that the poll tax amendment 
had been. submitted. It¢ will probably be ratified early in the next 
year when the legislatures meet. I wonder if it isn’t necessary to 
create an unchallengeable base. With 32 States already recognizing 
‘this problem it would appear that the number necessary to pass a 
constitutional amendment may be there. Then you would have a 
clear constitutional direction that there are no second-class American 
citizens. . 

Mr. Wiixkrns. That sounds reasonable to me. _— 

_ Senator Monroney. I am not proposing it. I am merely soundin 

it out to see if there is any place for a compromise on the lega 
challenge to-our: right to intervene in matters which have great 
‘importance nationally, but still affect only local rather than national 
commerce. a . 

Mr. Witxins. The Senator of course recognizes, I am sure, even 
more than I do, that there is hardly a piece of legislation proposed 


on the basis of the Constitution that is not challengeable, to use 
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your own word, or somebody in America does not challenge as to. 
whether it is soundly based on the Constitution or not. 

I am sure we only have to go back to the comparison. of similar: 
emotional times, to the 1930’s when the National Recovery Act 
was enacted by the Congress, and under a very at need, And’ yet 
a chicken farmer in New Jersey successfully challenged the National 
Recovery Act on the ground of something about a chicken leg or 


a chicken wing, or what-have-you. 
Senator Monroney. It was on the commerce clause—and it was. 


a different court in those days. 

Mr. Wiu.xins. Yes; but it does illustrate, as I am sure you will 
agree, that no matter how careful you might be, somebody might 
challenge; and we hope not as successfully as the chicken farmer- 
in New Jersey did. 

Senator Monroney. I have challenged on other matters constantly,. 
especially on the extent of the Wage and Hour Act, and other- 
measures that I thought exceeded the bounds which limit the Federal 
Government. That is why I am reaching and searching for all in- 
formation I can ‘get in these hearings. I doubt very seriously that 
the Supreme Court’s holding on the 14th amendment, would justify 
the bill being based on that constitutional provision. 

oe Wixins. Might I offer to submit a memorandum on this: 
point 
(The memorandum referred to follows :) 


LEADERSHIP CONFERENCE ON Civit RIcHTS, 
July 24,1968. — 


Suacesrep Position CONCERNING “COMMERCE CLAUSE-14TH AMENDMENT 
CONTROVERSY” AS PREFERABLE BABIS FOR PUBLIC ACCOMMODATIONS BILL 


1. A controyersy has arisen over the best constitutional predicate for the- 
public accommodations part of the President’s civil rights package (title II). 
While there are hopeful signs that the controversy is already on the road toward 
settlement by a combination of the Commerce Clause and the 14th amendment, 
this memorandum concerning that controversy is submitted at the request of or- 
ganizations attending the Leadership Conference meeting last week. 

2. The Commerce Clause-14th amendment controversy has deep political and: 
substantive roots, The Republicans quite naturally feel a proprietary Interest 
in the 14th amendment; they took the lead in its enactment after the Civil War. 
The Democrats have a somewhat similar feeling toward the Commerce Clause; 
President Roosevelt and the New Deal gave this clause real meaning-as the basis: 
for social and economic legislation in the 1930's. Both parties also have im- 
portant substantive arguments in favor of their constitutional approach. It 
would seem best for those whose only interest is the enactment of effective public: 
accommodations legislation to accept both parties’ predilections and arguments 
in respect to those constitutional issues and work toward a combination solution 
Nace permits both parties to act in accordance with their own best interest and 

udgment, . : 

3. Commerce Clause: Article I, section 8, of the Constitution gives the Congress: 
power “to regulate commerce * * * among the several states: eee” It is 
certainly a regulation of “commerce among the sereral States” to regulate the- 
service at places of public accommodations which utilize supplifes or personnel 
from outside the State. Can anyone seriously argue that Congrese has power to 
regulate the color of the margarine that goes on the restaurant table but may- 
not protect a citizen of color who seeksto sitatthattable? - . 

4. The recent cases under the Fair Labor Standards Act and other laws predi-. 
cated upon the Commerce Clause make clear that minimal crossing of State lines - 
is sufficient .to bring the Commerce Clause into play. Furthermore the Supreme - 
Court’s dectsions on “affecting commerce”—highlighted by its 1942 decision that - 
Congress can regulate the growing of wheat for consumption right on the farmn: 
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(Wiokard v. Filburn, $317 U.S. 111)—support regulation of public accommodations 
without any crossing of State lines; discriminatory public facilities, which might 
otherwise be deemed local, adversely affect other establishments clearly in inter- 
state commerce, There can thus be little doubt that the Commerce Clause is 
one very certain and broad basis of congressional power in the area of public ac- 
commodations, : 

5. The 14th amendment: Section 5 of the 14th amendment provides that “Con- 
gress shall have power to enforce, by appropriate legislation, the provisions of 
this article.” Section 1 of the amendment provides that no State shall “deny 
to any person within its jurisdiction the equal protection of the laws.” Thus 
Congress clearly hac power to enforce the equa! protection clause. 

6. The argument against the power of Congress to act under the 14th amend- 
ment In the area of public uccommodations {s that discrimination by a restaurant, 
hotel, or movie is the action of the private owner and not of the State and the 
equal protection clause applies only to State denials of equal protection. But 
this argument would no longer appear valid in the face of continuing Supreme 
Court decisions like the restrictive covenant cases (Shelley v. Kraemer, 333 U.S. 
1) and the Delaware restaurant case (Burton v. Wilmington Parking Authority, 
865 U.S. 715) where a limited degree of State involvement was deemed adequate 
to bring the 14th amendment into the picture. These and similar cases point 
the way toward invoking the 14th amendment wherever the State authorizes, 
licenses, protects, or regulates private facilities open to the public. 

7. Nor need the 1883 Civii Rights Cases (holding unconstitutional the 1875 
public accommodations law) frighten one off from this position. That case was 
decided at a time when the concept of State action was narrow and property 
rights were deemed practically inviolable. The underpinnings of that case have 
been swept away by the ever-broadening concept of State action and by the 
ascendency of the public interest over property rights (as, e.g., in the 1934 milk 
regulation case, Nebbia v. N.Y., 201 U.S. 502). The probabilities favor a dis- 
tinguishing or overruling of the 1883 case, quite Nkely with the saine unanimity 
by the Supreme Court overruled another product of this same era, Plessy v. 

erguson, 

8 Some concern has been expressed that the 14th amendment approach might 
be rendered nugatory by a State repealing all its laws dealing with authoriza- 
tions, Icenses, protection, or regulation of private facilities open to the publilc. 
It is not believed that such a total abnegation of State responsibility {a a very 
real possibility. At any rate, the inclusion of the Commerce Clause as an equal 
ee for the bill would remove any incentive for such State repeal of laws 

n this area. . 

9,-If any matter of constitutional law can be stated with certainty, it is that 
the Supreme Court will find the public accommodations bill constitutional on 
one or both of the above bases. The Court will attach great welght to findings 
by Congress under the Commerce Clause and equally so to a finding by Congress 
that there is adequate State involvement under the 14th amendment wherever 
the State authorizes, licenses, protects or regulates private facilities open to the 
public. It becomes almost ludicrous to suggest that the Supreme Court, which 
has so long protected the rights of Negroes while Congress stood idly by, should 
now, when Congress at long last does begin to move, find constitutional deficlen- 
cies in its action. 

10. The administration bill, as initially drafted, was predicated on the Com- 
merce Clause alone. Because of pressure from those who relied in whole or 
in part upon the 14th amendment, findings were inserted in the bill concerning 
the 14th amendment (section 201(h)(i}). But the operating sections of the 
administration’s public accommoda.ions bill are drafted solely in terms of the 
Commerce Clause. The operating sections use such terms as “traveling tn 
interstate commerce,” goods and services “provided to a substantial degree to 
interstate travelers,” and activities which “substantlally affect interstate travel 
or the interstate movement of goods." These varying commerce concepts have 
caused some confusion at the hearings to date. Both to avold thts confusion 
and to make full utilization of the 14th amendment underpinning of the bill, 
it would appear preferable that the bill rely equally upon the Commerce Clause 
and the 14th amendment in Its tindings and that the operating sectlon of the 
Dill (sec. 202) be rewritten to eliminate Commerce Clauze limitations. Section 
202 should simply forbid discrimination in all facilites open to the puble except 
those which Congreas deems ft necessary to exempt. Reliance would be placed 
upon both constitutional bases, but neither would setve as a Itmitation on 
public facilities covered by the bill. ‘- 
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11. There is very direct precedent for combining the Commerce Clause and 
the 14th amendment as the constitutional underpinning for the President's civil 
rights program, The Tennessee Valley Authority was based on three con- 
stitutional powers—the war power, the navigation power, and the right to 
disposé of property. The Holding Company Act and the Securitfes Exchange 
Act were both based on the commerce and postal powecs of the Constitution. 

12, As we favor the broad coverage spelled out above, so we question the 
need for exceptions. There {fs no possible warrant for an across-the-board. 
dollar liniitation on what is covered by the Dill. It fs just as Immoral for a 
little place to discriminate as it is for a big one; a person seeking service at 
a small lunch counter may be just as hungry as one seeking service at Howard 
Johnson's, Lo 

13. The questlon of Mrs. Murphy’s guesthouse has created something of a 
political problem. It should te notéd, however, that the reason for excluding 
Mrs. Murphy's guesthouse, if there Is one, {s not the small size of her place 
but rather her right to privacy. If Congress deems it necessary to exempt an 
owner-operated home in which there are few guests, that should be done on 
the basis of the right of privacy of oue’s home, In this way, Mrs. Murphy 
does not become a precedent for exempting a small restaurant, motel, or place 
of amusement. Incidentally, owner-operated roominghouses with a few guests 
ve ween exempted from fair housing laws on this same principle of the right 
of privacy. ages a 

14. Suggested position: At this stage of the legislative battle, it would seem 
best for the organizations to urge— a 

(i) That the public accommodations bill be predicated upon both the 
Commerce Clause and the 14th amendment; 

(ii) That the operating section not be written in terms of the Commerce 
Clause as at present but instead be written in terms of covering everything 
that is open to the public; ; a 

(fii) That, if any exceptions must be made, they be predicated on the 
right of privacy and not on size; oe 

(iv) That there is no basis for a dollar Hmitation on the publle accom- 
modations covered by the bill. 


Senator Monroney. I would appreciate it very much. I have 
asked the Attorney General for help on it. I have asked the southern 
witnesses who have appeared. And I am still very much interested 
in this phase of it. te 

Thank you very. much, Mr, Wilkins. a 

I would like to call on Mr. Erouty. ys, nah 

Senator Proury. Mr. Wilkins, I think you said in your statement 
your organization had been founded in 1909. 

Mr. Wixins. Yes, sir. 7 

Senator Proury. Is it one of the oldest Negro organizations fight- 
ing for the rights of the Negroes of the country ? aes asd 

{r, Witxrns. It is the oldest in our field; that is, strictly the civil 
rights field, yes. ae 
nator Prouty. Originally at least your efforts were oriented to- 
ward obtaining Nears rights through the processes of the legal struc- 
ture, is that correct ) se 44) 

Mr. Witxrns. Well, we also utilized legislation very, very early. 
But I suppose it is fair to sa ‘, without any delineation, that, th 
emphasis in 1909, in fact for 20 years after that, had to be on lega 
action through the courts in order to establish the status and rights 
of the Negro citizens, Sy oa! 

Senator Proury. I might say if I were a Negro I would placé'a 

t deal of faith and reliance on the activities of your organiza- 
tion. I think it has rendered a great service to the Negro community 
in this country. . Se dey 

Mr. Wiixins. Thank you, Senator Prouty. 

21-644—63—pt. 1-43 
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‘Senator Proury. I do find, however, that recent press releases sug- 
gest that you have now become a direct-action group, is that correct ? 
_ Mr. Wixrns. It is partially correct. I object to the word “now,” 
because we have been using direct action for a great many years. 
was just thumbing back through some of our records the other da 
and found ‘a picket line of the NAACP around Constitutional Hall 
in Washington, D.C., in 1936. We had pickets in front of Albert Hall, 
in London, in 1921, protesting lynching, the people who went to the 
lectures and concerts in Albert Hall in London. 

I would object only to the word “now.” 

‘In line with your previous question, we have emphasized the work 
in the ééurts and in the legislative halls, but we have not hesitated 
to tise direct action and we have simply intensified the use of it under 
the present circumstances. 

«Senator Proury. Are the funds which your organization uses to 
pits out its various programs based on contributions? 

_My. Witxins. They ore based on memberships and contributions. 
Memberships account for roughly 40 to 45 ont of the income, 
and other fund raising by members accounts for I would say another 
35 percent, and a relatively small amount comes from general con- 
tributions. 

Senator Proury. Is that tinic of the other leading Negro organi- 
zations also? om 

Mr. Wi.xins. I am sorry, Senator, I haven’t seen financial state- 
ments from some of them, and those that I have seen I haven’t been 
able to analyze properly because I don’t have the background infor- 
mation, But our association has issued audited financiil statements 
by a firm of certified punts accountants since 1911, and these are freely 
available to any member or to the public. . . 
. x0 (het I am able to say that out of the $950,000 to $1 million a 
year that we raise, and have raised in the last 4 or 5 years, 80 to 85 
percent of it comes from our membership, which means largely from 
colored people, in one form or another; either in the form:of direct 
m mberships or in the form of contributions or benefits or all the 
things that organizations dotoraisemoney. |. 

Senator Proury. Are the financial records of other leading, Negro 
organizations made available to the public? | 

‘Mr. Wirxrs. I have seen financial statements of the Southern 
Christian Leadership Conference, Dr. King’s organization. :I have 
seen summaries of the financial statements of the Congress of Racial 
Equality,,Mr. Farmer’s organization. Those two I have seen. 

‘ennter Prouty. I raise this question, and I certainly do not want 
it’to be stated or suggested as a fact: Certain members of various 
news media have indicated that there is a rivalry now between vari- 
ous’ Negro organizations in order to obtain the maximum support of 
tho Negro community and others in. favor of civil rights legislation, 
and I wonder if you would caretocommentonit. -.—. 

Mr. Wirixine. I don’t know about it. I suppose there is a normal 
amount of rivalry as there would be in any eld. I don’t suppose 
Macy's tells Guntels éverything, and I don’t suppose Westinghouso 
tells General Electric, ._ TE Ge ee eink: 

* $6 that there is rivalry, of course, and each organization seeks to 
render the service to its membership and toward its objectives. that 
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it feels will be effective. And it also seeks to delineate its services 
from those of others. ‘This produces the ately 
Senator Prouty. I mean a fund-raising rivalry problem. 
Mr. Witxrins. There may be a fund-raising rivalry problem. ‘We 
get our funds largely from our members. Thus we don’t compete 
except on a smaller scale in what might be called open solicitation 
for funds. a 
For example, we don’t use direct mail solicitation. Perhaps we 
should, but we don’t. We don’t send out 50,000 letters and hope to 
get back 20,000 replies, or even 5,000 replies. We get our funds 
rom our members. ; ec 
Of course in holding your membership and maintaining your struc- 
ture, just in a sense as with a commercial organization you have to 
offer a good product and you have to offer good services, and you 
have to convince your customers—that is, your members—that you 
are rendering something that it pays them to belong to. In this sense, 
of course, there is a striving. 2 
But I don’t think this i ey This is a very large field, a. vast 
field, and the problems are numerous and diversified. They differ. 
They differ, for example, in New England from the southwest. 
They differ from the southwest and the southeast. And they differ 
in the border States. . ee 
It isn’t possible for any one organization—whenever I think of the 
number of organizations among other groups, or for other purposes, I 
find it remarkable that there are only four or five recognizable Negro 
organizations in the civil rights field, because there are literall 
dozens of other organizations and other ee peeing ethnic, relt- 
gious—following every shade of opinion and activity. So I don't 
think it is remarkable that there are four or five Negro organizations 
and that there should be some rivalry among them, 
Senator Proutry. Under the legislation presently before us, the 
concept of the commerce clause is paramount. Doesn't Hiab suggests 
in a sense, that Negroes, under the proposed legislation, will be 
treated as chattels, as goods in interstate commerce, rather than as 
American citizens? ; 
Mr. Wiixins. Senator, I think that is, if you don’t mind my saying 
£0, an extreme interpretation. I think the commerce clause was 
driwn for the purpos of facilitating the conduct of business. and 
the movement of people as well as goods in this country. 
I don’t see that there is anything in the basing of this on the inter- 
state commerce clause that classifies Negroes as goods or chattels. .: 
Senator Prouty. That will be determined only because of its effect 
upon interstate cominerce. ie ae 
Mr. Witxins. Senator Prouty, I am trying to remember—I don’t 
have to remember very hard. You recall the great difficulty we had 
as a nation in getting our hands on Al Capone. We had ‘all the 
inven in the country, in and out of Congress, figuring. out how to 
get hold of Capone, and nobody could arrive at anything except ‘the 
income tax. ‘They didn’t hesitate to use the income tax to get hold 
of Al Capone just because they couldn't get hold of him for his ob- 
vious activities. They got him on a technicality. But they got him, 
And as far as we are concerned, if we can get some of this under 
tho commerce clause, we want it under the commerce clause, even 
though it may be, say, wnorthodox. 
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Senator Provry. How do you interpret the phrase “substantially 
affected,” which appears in this bill? 

You say you are not a lawyer; neither am I. These terms are con- 
fusing, I admit. 

Mr. Witxrns. Not only, sir, are the legal terms confusing to me, 
but often I find myself confused by the English sehauage: 

I think I would agree with what Chairman Monroney outlined 
& moment ago, and that is that if 70 or 80 percent of the field could be 
covered in this clause, he asked me would I agree to it. I tradi- 
tionally sidesteped a flat answer, but tried to indicate that what we 
wanted was maximum coverage under this basing of the new bill. 

“Substantially”: I don’t know, whether you would say under some 
circumstances 60 percent would be substantial; under others, not 
less than 80 percent would be substantial. 

- Senator Proury. Under the bill some Negroes—no one seems to 
know how many—vwill still be discriminated against. 

Mr. Witxins. Somo will be, to use a favored word, uncovered. The 
question is whether I or any other cer sitting in this chair, 
or in my position, would be willing to throw 30 percent of his people 
outside the pale in order to get 70 percent in. 

I-dislike answering that question, of course. No one wants to be 
put in that. position, you can understand. 

Obviously in these kinds of endeavors you can’t get. everything 
in.one piece of legislation or based on one portion of the Constitution. 

I retreat to my first assertion, that we would like to secure the 
maximum coverage. 

Senator Proury. But if some approach could be worked out under 
the 14th amendment which would guarantee all the Negroes their 
rights as American citizens, you approve of that ? 

Mr. Witkins. Yes, indeed; either under the 14th amendment or 
any other amendment. If any legislation or approach could be 
Worked out that would guarantee all of them, this is what we want, 
of course; for all of them to have it. 

Senator Prouty. Mr. Wilkins, I am a little bit concerned, as I 
know many Members of Congress and others are, with the pro- 
posed March on August 28. Some of us who are sympathetic to 
civil rights learerat ion feel that if violence or bloodshed or rioting 
results from that march, that it is going to have a highly adverse 
effect upon legislation presently before the Congress. 

+ Tassume that your organization, along with other Negro organiza- 
tions, is involved in that proposed march. Is that correct ? 

Mr. Witkrns. That is correct. 

Senator Proury. Can you, as an individual, guarantee categori- 
cally that. there will be no violence as a result of that march? 

Mr. Wirxins. No, I cannot. Obviously no one could guarantee 
that. We can say only that we expect and are now taking every 
precaution, of course, to see that no violence takes place. 

* But it would be a pretension for anyone to maintain that out of a 
gathering of 50,000 or 100,000 people he could guarantee that there 
would be no violence. That couldn't be done even, sir, in New 
England, where self-control is a virtue of the popwation. But. if 
you got 50,000 New a olds together, no one could guarantee that 
they would maintain their traditional self-discipline. 
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All I can say is that we will do everything possible, and have al- 
ready taken steps—in fact conferences have been in progress with 
the District of Columbia Police Department, and we are plannin 
our own system of marshals. Not only that, but a great many o 
the persons ~vho are coming here themselves recognize the danger 
that the Senaior has pointed out, that if violence or disorder should 
ensue, that it would hurt their cause; and they are not coming here 
to sponsor violence or to take part in it. 

I am relying on their good sense and their restraint, which thus 
far has been exemplary in all parts of the country. 

Senator Proury. I certainly hope that will materialize. 

I have one or two more questions of Mr. Wilkins. 

In the omnibus bill presently before the Senate Judiciary Com- 
mittee there is no provision which relates to discrimination in labor 
organizations. There is an FEPC bill before the Labor Committee, 
of which Iam alsoa member. Do you feel that that is a matter which 
should be given serious consideration in this legislation ? 

Mr. Witxins. I think, Senator, that provision is included in the 
FEPC bill, is it not? It does define unfair labor practice, as apply- 
ing to labor unions as well. 

Senator Prouty. There are various interpretations of what is in 
those bills. Wouldn’t it be better to include that in the whole 


paces 

Mr. Wiixins. Of course I came here today just to talk about pub- 
lic accommodations. We are in favor of the passage of a Federal 
fair employment law, similar to the laws that have been passed in a 
number of States. And each one of these laws includes the unions as 
well as the employers in its provisions. We eran believe that as 
a part of the civil rights package to be enacted, hopefully by this ses- 
sion of the Congress, an FEPC bill will be a part. And we are 
urging such passage. And the President, in his message transmittin 
this package, gave his endorsement to an FEPC bill, although he di 
not include it in the package as made up, knowing that there were 
bills already in the hopper. 

Senator Proury. I think there may have been other reasons, but 
that is one which has been suggested, certainly. 

Someone told me the other day that in the Perry Mason TV: show 
a young Negro actress was engaged and played the part of an ele- 
vator operator, and also being one of the principals, I suppose the 
starring witness, and that your organization objected to her taking 
that part because you said the fact that she was operating an ele- 
vator represented a menial task. Is that correct? 

Mr. Wirxins. Senator, I know nothing about the Perry Mason 
show or the lady who took part in it. And certainly I am too busy 
right now with other matters to write to the producers and say that 
she shouldn’t have had the part. 

Senator Prouty. That appeared in Variety, and your organization 
said it made it impossible for her to make—— 

Mr. Witxins. May I say, Senator, we have 1,300 local units scat- 
tered in 49 States. The ony State we don’t have any units in is 
Alabama, where they have taken out. permanent injunction against 
us which is now being litigated in the courts. They took this ste 
In order they said, to have racial peace and harmony and eee tid 
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of that agitational NAACP. But a reading of the publio prints 
would seem to indicate that they have had a good deal of racial dis- 
a oe even without us there. Nevertheless we are active in 49 
tates. , 
-. And some of our local chapters could very well have objected to 
‘this. Our Hollywood chapter could have done 50, or a section of it, 
or one person purporting to speak for it. 

We can’t control every single chapter. We don’t have a monolithic 
bureaucratic organization which hands down the word from Olympus 
and everybody jumps. ; 

So that if somebody felt that this young woman should not have 

been running an elevator, and objected, and wanted to say that the 
NAACP objected, and Variety wanted to print it, there is nothing I 
could do to'stop it. 
» Jt-is like a story I saw in the paper yesterday. Sonny Liston said 
that he didn’t like the NAACP use it had tried to get him not to 
fight Floyd Patterson, thinking that would be bad for the race prob- 
lem. I don’t - know Mr. Liston, only by reading the sports pages. 
, Senator Proury. It may be bad for Mr. Patterson. — - 

Mr. Witxrns. Our business is not forced—fortunately our business 
ap net protecting Mr, Patterson. He is supposed to be able to protect 

se. ° : 5 . 


These are stories that are unavoidable. And I want to assure you 
that in this particular case, in answer directly to your question, as an 
organization we did not intervene with the producers, nor did we say 
that this young woman should not have had this role. 

Senator Proury. I thought that should be clarified. I appreciate 
your frankness in answering. bees 

One other erat i and then I shall defer to my other colleagues. 

. Assuming that there are 50 members of the union, they nit are 
-white, perhaps because of discrimination or for some other reason, 
and they engage in erecting a building: Do you feel, or is it the at- 
titude of Negro leaders generally, that 10 percent, perhaps, of the 50 
euib lovee now working should be discharged in order that 5 Negroes 
could acquireemployment? __ 

That isa problem which I think we have got to face up to. 

Mr. Wrtx1ns. Senator, I will answer very quickly. 

In the first place, our organization is not in favor of anyone being 
fired in order to hire a Negro; not 5 white men or 10 white men, not 1 
white man... 

1In answer to the second part of your question, we have never said 
10 percent ought to be Negro, or 25 percent ought to be Negro, or 
4 percent, or 50 percent. We believe that if the work is there, and 
the men are qualified, and apply. for it, they should be employed with- 
Gut, respect to color. And if you employ 10 percent Negroes, well 
and good, under that system. If you suploy 12 percent, well and 
good. If you employ 50 percent, well and good. - a 

But we have never subscribed—I am speaking now of my own 
organization—to any quota system. We think quotas are evil. They 
give some people an “out,” And they deter other people from doing 
what normally ne might do. Coke ah age ae ee, 

What would it do in a section, where the vast majority of the work- 
ing population happen.to be Negro and you snid, “We demand 10 
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percent of the jobs”? Actually, from the standpoint of prepared- 
ness and a general labor market, you might normally have 40 per- 
cent of the workers, or even 70 percent. And yet you tie yourself 
to a quota of 10 percent. And obviously, of course, it works the 
way you suggested: tMat it might require the firing of somebody in 
order to hire a Negro. ; 

We don’t believe in that, no more than do we believe in tokenism 
or front-office hiring, showcase hiring, two Negroes in front and 
none in the back. 

I get a little excited about this idea. 

Senator Proury. I think you are taking a very statesmanlike atti- 
tude and one which, if carried out, will work to the advantage of 
the Negro population penetely: 

Thank you very much. 

Mr, Witxrins. Thank you, Senator. 

Senator Monroney. Senator Thurmond. 

Senator Trurmonp. Mr. Chairman, if there is any Senator here 
who has an emergency and will take only a few minutes, I will be 
pleased to yield. i ag 

I understand Senator Scott possibly does. : 

Senator Scorr. Would the Senator permit me 9 or 10 minutes? 
I will be finished in about 9 or 10 minutes, 

Senator ‘TrHursmonp. Suppose you go ahead, and if I think you are 
going too long—— a 

Senator McGee. If you are accepting bids, Senator, may I say 
that Ican finishin 8 minutes? = 

Senator Barter. I can conclude in a minute and a half. 

Senator Scorr. I thank the Senator for yielding. — 

I want to join, first of all; with Senator Prouty and say to‘you 
that your statement is remarkably persuasive. All in all I think 
it is an admirable statement. I find myself in agreement with it 
throughout, Sy int oe 

The President’s proposal to allow the Attorney General to initiate 
suits in cases of civil rights violation does not, it seems to me, go 
as far as the proposed title III provision of the 1957 Civil Rights 
Act. Ithink you would agree with that. * 

Mr, Wirxins. Idoagree. 

Senator Scorr. And it does not go as far as the bills introduced 
in this session by myself, for example, and by others, which would 
include the old title LIT? : : 

Mr. Wiixins. We have always been in favor of title IIT. _, 


Senator Scorr. My bill, as well as others, would for example allow 
the Attorney General to bring injunctions when Nene are unjustl 
arrested in exercising their 1st amendment civil rights liberties, slch 
as the right to assemble peaceably, to ask’ for redress of grievancés, 
which the Supreme Court covered inthe 14th'améndment.. 

_ The ‘present bill limits the Attorney Gereral’s’ power ‘to. educa- 
tion and public accommodations suits; and voting silits ‘were au-’ 
thorized by the 1957 act. = Sage OA ne Sues. wee ek 
_ Does it not appear that the administration has raised no’ legisla-' 
tive proposal in the form of objection to the forceful suppression 'bt. 
constitutional and lawful Negro protest demonstrations? ‘In ‘other 
words, the bill offers no protection against the attempt forcefully 
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a a ca lawful Negro protest demonstrations; no coverage in the 
I a : . 

cans Lae I cot think, in the seven sections, there is any 
specific language in that respect. 

Put I thinks if I may ae so, Senator Scott, the import of the 
presentation of this package, and its comparatively wide range—wider 
than any President has proposed thus far—taken together with the 
tenor of the President’s remarks, both in his message of transmittal 
and in his television talk, as well as his subsequent remarks in press 
conferences, would indicate that while specific legislative endorse- 
ment or protection of such activity has been omitted, that it is implied 
and inherent in the whole program. 

That may not be very sufficient for a person in a specific local 
situation. 

Senator Scorr. In your view does the administration demand in 
its package the mandatory elimination of Federal money used in 
cited operations? 

er WV ELAN. Does it demand the Congress pass legislation saying 
that 

Senator Scorr. Yes. ‘ 

Mr, Witxins. No; it makes no such demand. But here aguin, the 
attitude of the administration has been made known on this matter, 
and some of its actions in this field, on the periphery, I might say, 
have tended to indicate its attitude. 

Senator Scorr. Is not, in your opinion, the oxclusion of FEPC in 
the actual package of legislation submitted, by merely incorporating 
it by reference, something else which might be considered by the 


Mr, Witxins. We would like to see FEPC considered and enacted. 

‘Senator Scorr, Does not this mode of handling FEPC in the 
message, by giving it a sort of fringe or second-rate priority, en- 
danger in your opinion the passage of a FEPC bill? 

._ Mr,, Winxins. I don’t know, Senator, whether it endangers the 
a any more so today than it has been endangered in the past. 
would say this is a very highly desirable, of course, FEPC. As we 

all recognize, one of the root troubles in this civil rights crisis has 
been the unemployment, the racially-imposed unemployment, 214 
times as many Negroes are unemployed as whites. 

And while this is very desirable, I don’t know that tho failure to 
include it in the package which we criticized at the timo, endangers 
it any more, 4s I say; than it has been endangered in the past. After 
all, the bill has been in Congress how many years? 

F Senator Scorr. 1943. -. 

Mr. Winxis. That's right. And it has been proposed and re- 
proposed. Apparently tho nana that has kept it in the limbo has 
been constant and peels I don’t know that failure of the admin- 
istration to include it in a package has added to the depth of the 
burial that it-has received thus far. .. 

Senator Scorr. Your description of the President’s message is that 
it was moderate and comprehensive, I was raising the question that 
it might have been more comprehensive if the same pressure had been 
included for FEPC as for other items mentioned. : 
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To thut extent; I take issue with your description of the President’s 
message as comprehensive, bécause you ‘have earlier ctiticized it as 
not being comprehensiveenough. oi. it fa a 

‘Mr, Wrigins.: 1 think, Senator] am at-a loss to recall my exact 
phraseology at the moment—but I think if you will include the tail 
end of that sentences, “the ios comprelehelva ever proposed. by an 
American Président,” that it falls into its propet category... i. * - 

It doesn’t say it is the most comprehensive civil rights bill: that 
should have been proposed. _ PA a Ge ete 

Senator Scorr. That is a tribute to your care-and use of the Eng- 
Heh engage: et aon ee ae ae eee eee a 

‘May I now cite four iristances and ask you. if it is not a fact that 
gives rt segregation could: in fact be ended by Executive 
order aes ees BM gh Ie 

. First, grants-in-aid fot education: Federal money for construction 
and operations of: schools continues (6 flow to 11 States which operate 
their schools on.an almost completely segregated basis. Out of nearly 
$214 billion Federal aid. to‘education, about 15 percent goes to con- 
struction and use of gated fgcilities, te 

The recent Presidential order prohibiting discrimination in employ- 
ment on ts-in-aid construction projects says nothing about use of 
these facilities. y)0 bebe ery ha Dee are a 

Should not that be secured by Executive order? waht ay 

' Mr. Waixrne;, Senator;Scott, we have presented -§: comprehensive 
aud detailed memorandum in 1961; going into all.these areas, and, 
calling fox an. acipss-the-board Executive. order-of banning the use 
of Federel funds for the maintenance ol eegregetion:/ Of course, we. 
believe it can be done, and we continuesotobelieve; fe ss} 

Senator Scorr. I agree with you. I was trying to establish ‘this 
for pagenbtar rn ie the record, so farasTknow,. 2 en. 

The second illustration is grants-in-aid under.the Hill-Burton Hos- 
pital Saree tage Act, Federal money for construction and operation 
of hospitals. The separate but equal clause written into the ‘auy 
thorization act may be u gonstitutional on the basis of the 1954. 
penon decision;-but the F eral Government has supplied over $144 

illion for nearly 4,000 hospitals since 1947, and throughout sections 

e general practice is to follow discriminatory cus- 


t 


of the country t 


toms in the operation of these hospitala, 6. hea 
‘Colored patients haye been seg d, if admitted at.all. Could 
not that be covered by Executive order,tocorrectthat®? © 2) iia 


Mr. Wrixins. Wo beljeye: 50,.and we hava urged it. ..There are 
others, of course, who. majntgin.that there are certain difficulties in 
the way. But we continue. to belive that .it could be, -:: 

Senator ‘Soorr, The. third illystration’.is grants-in-aid under the 
Morrill Act, Fede: i: money for. extension ‘services sin. the: Statas:;.; 

The separate but. equal; ciause has bean. written: into the ‘act sinoa 
1890. . While.this would. perhaps..ba termed..unconstitutional, this 
also might be met and corrected by Exeoutive order} :ticies 0.0 0: i 
_ Mr: .Wixine,..I think that: is.ong of the areas.that: we cited 
that could be corretteds: jcc qh chay tec al somes bp as, 
. Sanator;Soorn, And: the ‘fourth one, grants and. loang' under Ares 

evelopment Administration! ;, Over. .dne?fourth ‘of ARA’s ‘lean 
funds go to construction of public accommodations—hotels hd. 
21-644—68—pt, 1-44 
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motels—whose operation may be ease rata Ore: Discrimination in 
employment by ARA projects—North and South—is at present 
unfettered, even though employment discrimination in construction 
of rojects is now partially covered by the President's grant- 
in-aid order. 

The entire operation, ARA, could be classified by the total removal 
of discrimination by Executive order, in my opinion. Do you agree 
with that? - = 

Mr. Witxins. That we do. 

Senator Scorr. Thank you very much. 

I would like to go into other questions but the time limitation is 
such, and the agreement with the Senator from South Carolina was 
that he would give me the time to ask you now rather than to run the 
risk of forcing you to return. 

~ Ihave one statement to make. Senator Morton asked me to say 
that he has had a long-standing commitment antedating these 
hearings in his home State. He regrets very much that he is unable 
to be present, and that he would like to be here. 

Senator Monroney. Thank you, Senator. 

Senator Thurmond t : 

Senator Tirurmonp. Mr. Chairman, Senator McGee said he would 
take ony 3 minutes and I am going to yield to him in omer to accom- 
modate him. nay © 

Senator McGer. I thank my colleague from South Carolina. I 
express the thought that Mr. Wilkins has said he is not a lawyer, 
the acting chairman is not a lawyer, I am not a lawyer, and tho 
Senator from Vermont. said he wasn’t one. I don't recall in my 
few ponte here so few lawyers being present to discuss so much that 
involvesso many people. = - fs 

Yam not sure that this augars well ‘or not «wn aonor of my colleagues 
who are members of the bar. - Os atc lices 

E-have’ but one question that I would like to put to you, Mr. 
Wilkins, because it returns again and again in my mail that I 
receive not alone from Wyoming but from all over the country, 
and that is the issue involving private property rights. It is sur- 
prising to me the number of our citizens who continue to raise this 
question: a : 

__ Does this not stand in violation of whatever doctrine of protection 
of private property rights that we have sought to adhere to in this 
country f ore 
You alluded to it on page 4 of your testimony. . 
Mr. Wiixins. Senator McGee, I can ony. repeat what seems to moe 
at least to be a very clear position, and that is that no one in this 
country who operates a public business, a business catering to the 
ublic, inviting the publio in, either by advortising or other means, 
a8 & right: to'discriminate between the citizens of this country who 
live here arid pay taxes here and who have 4 right to enjoy the serv- 


ices of thiscountry; ©. Ss oF — 
i It is true, of courge, that we have built up under our system of gov- 
ernment and economics a vast private property, private industry, pri- 
vate enterprise system. Some of the revelations in recent years have 
ve stéd that ‘some ‘of the enterprise isnot so ‘private as it is 
usive,:> GES A ug bes ak eg oe i mn wea to yetg m a 


zs City. > 
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But no one has ever suggested that a business has a right, some 
sort of an inherent right, to stand at the door and say this customer 
may come in and the other must stay out. 

nly certain general restrictions that apply to all peor may be 
applied, as disorderly, drunk, and so on and so forth, and even then 
our so-called private businesses bend over backwards not to offend 
even those who were drunk and disorderly. They handle them with 
extraordinarily tender care under many circumstances. 

So that while we understand this feeling that you have seen re- 
flected in your mail, we don’t feel that it has much validity with re- 
spect to differentiation between people on the basis of color. 

I recall in your section of the country—I don’t think it was in your 
State—some years ago I went on an automobile trip to California. 
In Utah, Salt Lake City, which is renowned for many things, my 
wife and I found ourselves unable to get a cup of coffee and some 
toast for breakfast before we left Salt Lake City. 

We were right under the shadow of the temple in Salt Lake City, 
a restaurant on the main street, or near the main street, and yet we 
were told bluntly that they didn’t serve colored people there. 

We drove in a good deal of anger and frustration and J am afraid 
ata great rate of speed across the Salt Lake flats and we came to the 
neighboring State of Nevada, which of course doesn’t have many 
temples, only the temples of chance, and which has what some people 
describe as a wide open atmosphere, a great tolerance for the weak- 
nesses of human nature and their enjoyment. 

The first restaurant we went to in this sinful State welcomed us 
with open arms and made us at home. We found bacon and scram- 
bled eggs and coffees and toast and all the things that go with a 
break fast. ES. 

I began to doubt then whether the evil people were as evil as they 
had ren pictured, or the holy people as holy as they had been 

ictured. 

' So that this public accommodations thing, it seems to me, no one 
has the right to stand at the door and say, “This man may come in 
because he is the right color, but this one mnst stay out because he is 
the wrong color.” No mantle of privacy or private enterprise in our 
opinion can justify that. Boe : 

Senator McGee. I must say that I am inclined to agree with you 
on this. I think this has been a can throughout our history. 
Our founding fathers were plagued with it to a very large measure. 
They talked about natural mens and inalienable rights when they 
couldn’t find the rights in English law. 

Mr. Winxins. That is right. 

Senator McGer. It bothered those who wrote our Constitution the 
same way. But we have written a record where private interest 
is sacred and is to be protected as long as it is consistent with the 
public interest. I think the same thing must be said for private 
rights when they come into conflict with human rights, even though 
it 1s not always ible to find the particular clause in the statutes 
where it is spelled out that carefully. I think this is one of the 
things we tend to overlook in our days of material affluence. That 
is, what has happened to this very intangible but very deep-running 
concept of human rights? 
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~ IT am- rather discou myself at the ease with. which some of 
our. people, for material réasons, would tend to sweep some of. these 
things under the ieee Decalige they can’t Bee it spelled out in literal 
bla and white langu 

I want to thank you wee ano) ‘Mr. Wilkins. 7 
iv Mr, WILKINS. ane ou, Senator. Pie 

” Senator Tirorsfonp. J r. Chairman. i 

Senator Monroney.. Senator Thurmond? . 

Senator THurmonp. Senator Hartke says he wants 1 suMutes I 
am going to give him a minute‘and a half. - : 

Senator Harrse. Your pt rere overwhelms me, Senator. 

Mr. wi a page of the bill is a section which provides 
coverage of. such f ace or establishment that substantially affects 
interstate travel. : Under this provision do you feel that'the so-called 
small ‘coffeeshop, for. exaniple, on the. road, would ; be included or 
excluded ? 

_ Mt. Wiixtns. I don’t see how it could be excluded, Senator. A 
coffeeshop on thé road lives by the people who go down the road, 
They could be, as many have been, presumed to to be in interstate 
travel as long as they are on this road. . 

- I would he certainly would include such a coffeeshop. 

‘Senator Harrxe. As a lawyer, with deference to my professors, 
I think the problem heré.is the term “substantial” which creates 
a real problem, out I don’t think there is any question that this 
would have to be interpreted, I was wondering whether you 
considered the police: power provisions rather than the interstate 
commerce previeion ast emus effective approach. 

Mr. Wiixrns. Senator, I am at a disadvantage, of cou since I 
am not learned in the Jaw. Answering your question, the mere 
mention of the police power of the State brings'to mind certain 
images that are not pleasant. I understand in a broad sense what 
Sak aN dig power means, it means keeping of public order. and so 


 Benniak HARTRE. I am talking about the 14th amendment 
provision. 

Mr. Witenes. That i is right. We would want to secure a maximuin 
coverage, and I would think if any coffeeshop wanted to go to court 
to prove that it did not come within the substantial provision of the 
atone of this bill, Pa it should be adopted in that fashion, then it 
ought to be free to do so, and to attempt so to establish. i would 
imagine that others would take a differing view, which accounts for 
me proliferation and affluence of your profession, pecans: people do 

iffer. 

We would certainly contend that this was ‘substantial. 

Senator Harrre. Thank you, Mr. Wilkins, ~ a 

‘I thank Senator Thurmond for his courtesy. 

‘Senator Monronry. Senator Thurmond? 

“Senator Trovastonn. Mt. Chairman. Senator. Bartlett hase An 
engagement and: has asked me to yield for a minute. and a “half. and I 
now dose; it. 

: Senator Bakti ert. Not p minutes? - 

»: Senator Thurpmonp. Mr. Chairman, I wii increase vit to a1 minutes, 
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Senator Barrierr. Mr. Wilkins, Senator Scott has explained’ to 
you why Senator Morton cannot be here. I suggest the member of 
the committee who is really pong to be sorry that he wasn’t in at- 
tendance is Senator Cannon of Nevada. 7 

Mr. Wilkins, more than one witness who has appeared before 
this committee has said that if the public accommodations section of 
the bill is adopted, that many business establishments which now 
provide only segregated service will face economic hurt or perhaps 
economic ruin. 

Will you please comment upon this? 

Mr. Winkins. Senator, of course I can’t estimate what will happen 
to some businesses, or all businesses. But I would suggest that these 
fears are exaggerated, except in certain areas, — 

I hesitate to join in committing us to the theory that the Amorican 
people lack the ingenuity to adapt themselves to a new situation. 

It scems to me that a week or 10 days ago, within the last week or 
10 days, the Wall Street Journal had an article which tended to indi- 
cate by such coverage as they gave it, that businesses which had de- 
segregated had not lost any volume, and had not suffered loss in 
profits. 

I- just can’t believe that the American people cannot adapt to a 
new Situation, especially one based upon human care of the human 

rig. . . 

I can understand it would be a great: shock, and I can understarid 
the proprietor of the caffeeshop mentioned by the Senator. I'can 
ahderstand that this would be a change that their grandfathers and 
their fathers didn’t know about and that they themselves had nevér 
experienced. But Senator Bartlett, a good many southern white 
boys went into a nonsegregated Army and Navy and Air Force in 
the last 5 or 10 or 15 years, and this was a great shock to them. - But 
they survived it, and a good many of them survived it and went back 
home to say that they felt that their old ways had not been gooil. 
Some weht back home saying that we should have the old system. 
They had had some: unfortunate experiences with Negroes in the 
service. But by and large, these young white boys adjusted to this. 
And I am convinced that American businessthen will adjust to this. 
After all, it is the right thing to do. | 

Sometimes the right thing, in the long run, the right thing it busi- 
ness, pays off. It is only the wrong thing that pays off in the short 


pront. 

Senator Barrierr. Thank you very much, Senator Thurmond. 

Senator Monroney. Senator Thurmond. 

Senator Tuurnsonp. Mr. Chairman, my friend, Senator Hart, has 
asked for 8 minutes. I yield to him. 

Senator Monroney. Senator Hart. oO 

Senator Harr. Mr. Chairman, I did ask, and I am grateful that 
the Senator from South Carolina granted it. I developed a feeling 
that perhaps I ought to reserve my time. I just want to acknowledge 
that I thought the presentation of Mr. Wilkins was a moving and an 
eloquent one, I was struck with the simple power of his language. 
I have never heard a statement that struck me as moré moving. 
Iam yéry proud of the performance of Mr. Wilkins and proud also of 
my father. My first membership in the NAACP was purchased for 
me by him when I was in high school. 
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Thank you. 

Mr. Witxrns. Thank you, Senator. 

Senator Monroney. Senator Thurmond. 

Senator THurmonp. Mr. Chairman, I don’t believe there are any 
more Senators to request time, so I guess I may proceed now. 

Senator Monroney. Surely. As long as you wish. 

Senator THurmonp. Mr. Wilkins, did you know that when I was 
Governor of South Carolina I led the movement to repeal the poll tax 
as & prerequisite to voting and recommended this to the State legis- 
lature, which submitted it to the people who acted favorably and then 
ratified it? 

Mr. Wirxins. I did know that, Senator Thurmond, and we were all 
giad to see you take leadership in that point. 

Senator Peep. Did you know when the question came up as 
to removing the poll tax and passing an act of Congress that I op- 

that baal I felt it was in violation of the Constitution of the 
nited States, although we had no poll tax in South Carolina? 

Mr, Wrxrns. Yes; I was aware of your views on that matter also. 

Senator Tuurmonp. There are certain goals that are desirable, but 
we must preserve the Constitution. Do you not feel that it might be 
& wiser course here if you advocated amending the Constitution to ac- 
complish what you want, rather than to try to pocompyee it by an 
act oT anaes which a great many of us feel would be unconstitu- 
tiona 

Mr. Wrixrns. Senator, I am sorry that I can’t agree on that. I 
feel that the Con has legislated in a vast number of fields. 
Some of them offering, as Senator Monroney said, challengeable 
bases. But the Congress has always acted when it falt that there was 
& crisis, or when the Constitution was being violated, and when the 
Congress of all the peop!e should act. 

And we feel in this area that. the Congress should not wait upon 
the slower process of a constitutional amendment which in effect 
amounts to passing the problem on to other legislators in the States, 
subject to a great many other pressure and problems, and unable 
therefore to focus on the national aspects of it as the Congress here in 
Washington is able to do. 

Senator THurmonv. Do you object to following the procedure of 
amending the Constitution because it is slow and would take several 
years to accomplish ? 

Mr. Witxrvs. Not at all. 

oe Tiursonp. Or do you feel it is unnecessary to take that 
course east 
_ Mr. Wirxins. Not at all. I don’t. object to the process of amend- 
ing the Constitution. But the immediate question that occurs to me, 
and to all others who are situated as I am, is, Why should this process 
be subjected in this area when the Congress does not hesitate to lesis- 
Jate in what might be called related areas, or even in problems that 
do not have the urgency nor, as we see it, the constitutional basis for 
action presented by the present issue? _ 

Senator THurmonp. Even though the Congress may have acted 
in some fields where the goal was felt desirable, if thev did not act 
on the basis of the Constitution: would you advocate that they act 
here on a subject that might not be on a constitutional basis simply 
because they have done that in the past? 


i 
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Mr. Wi.xins. Oh, Senator, I do not suggest that in the past the 
Congress has acted in any matter, consciously and deliberately, in 
ignoring the Constitution. And we do here suggest that this is 
a constitutional matter, that the Congress has a right to act here, 
that there is basis for it in the Constitution. And we are unable to 
anes that action by the National islature in this field would, in 
advance, constitute an unconstitutional act. : 

Senator Trrorstonp. You referred to Al Capone, and that it was 
necessary for him to be apprehended for violating income tax laws 
since they were not able to catch him for violating the law in other 
WAYS} tney got him ona technicality. Are you suggesting maybe that 
this law should be passed although it is on a technicality 

Mr. Wiixtns. I don’t think that was the context in which the 
question was nsked, Senator. I am trying to recall the exact language 
now. 

Senator Tirurmonp. I got the anion that you felt that the 

oal was worthy and to accomplish that goal, even though they did 
it by a technicality-—— 

Mr. Witxrs. No, no. : I recall now, sir. 

The question was, Do you not feel that the commerce clause base 
was too narrow to accomplish the objective you have in mind? 
Wouldn’t it be preferable to place this on some other base than on 
the commerce clause? Would that not be preferable? : 

And I used the Al Capone illustration only to say that any. legal 
base, narrow or wide or medium, will do when you wish to ac- 
complish a constitutional objective. And therefore whether the 
commerce clause was & narrow base or a narrower base that the 14th 
amendment basis, we wanted to see it used in order to alleviate and 
correct, even if only partially, the evils that we conceive to be in 
existence. 

I don't interpret that, I am sorry, as believing that this is a mere 
technicality that we wish to employ, because it. does have a constitu- 
tional base. 

Senator TirormMonp. Would you want the law passed if it requires 
a technicality to do so? 

Mr. Witxivs. I don’t believe that any of this legislation now be- 
fore the Congress is based upon a technicality. I would want to see 
the law passed for the reasons that it ought to be passed, and not on 
a technicality. 

Senator THurwonp. -You referred in your statement to quotas, that 
you did not feel that people should be placed: in the position on a 
quota basis because of race, I believe. I presume you mean in govern- 
ment as well as in private business, do you not? 

Mr. Winxins. Yes. I don’t believe in a racial quotas as such, pre- 
determined and announced. I regard them as restrictive. ~ 

For example, for a job in a certain Government agency, there might 
be 10 Negroes qualified for the job, and if there are 10 vacancies, 
our poten that all 10 should be employed, and that they should 
not be disqualified becavise it would add 10 Ne to this agency 
whereas the quota system would accommodate only 3 Negroes. 

Similarly, if-there are no Negroes qualified to function in a 
particular agency, we wouldn’t say you should add three because 
three is the quota for that agency. We don’t believe that they 
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should be:hired :oil:a'racial basis, ‘arid we don’t: believe they should 
Do dlieceus) iba becatise of TACO, ie ee fee 

2! Sehator ‘THurmonp. So your. ‘organization’ is riot ote: of the. groups 
that is fostering the quota idea?..’ r ign ie 
oe eae Winans: | Wevhave hover, sit; and we do wot now today foster 
| frags pet see tk ryeer ld 

Senator ‘Taorsonp. I want to eee con ‘for that position. 
Somes Gf coiirse, as you know, have taken other positions. — 

Mr: Wixrme: Yes,sir.- 0: : Sah i 
4: Senator Turaonn: Would you: favor: on the. civil. service rolls 
going ‘down, peeing over white people: who: were next in line and 

ing down ‘the list and'pulling out: egro people whio were further 

own R the list for positions? . 
oy Mr.: Wintgins. Senator, I_don’t think people ‘ought to be deliber- 
ately ski pped over if they have earned a place on a list. But let 
me say th ‘As you ‘know; as.I recall,:the system in civil service 
has beén to‘have. 4 certain number of eligibles at the top of the list 
from which appointments can be made, say three or-five. -: . 

Let’s say it is three; if there are two white men’and a Negro, ' ‘one, 
‘twd, three,‘and two vacancies occur, ard the two white men are 
sbleated,: which is legal undér the system; leaving the Negro there; 
then the list moves down, with the Negro still:there; and say with two 
other white men now joining. chim ds the tép three:!And: two other 
ivacaricies occur, and the two white men:are selected and the! Negro 
is still the ‘this’ is not'the kind of. selection: that: we. approve of 
‘under the civil service syétern METS. ts 

‘But we céttainly:don ‘approve of going down end getting a Negro 
who is‘No. 18: and appointing him:over a. white man whois: 

7, or No.‘6; or ‘No. 5, as thé case may be. “We wouldn’t want that 
done to a Negro i in that position, and we don’t want it done to a 
white man. 

» Senator THorsronn: In view. of what you: ‘Say, T presiime then 
you-would not approve of what happened out in fallas, Tex., where 
‘they: passed over'40 or 50° white ‘people in’ order’ ‘to: a6 down and 
put on top several Negro supervisors. 

w. Wheaten 1LkrNs. Senator Thurmond, I would: hays to know" & food 
aon nore ‘about the Dallas ‘operation than I know now in order to 
‘aero off a ak 1 4m stating the general ' proper iion. of ‘what we 

lisvein. I must say this, sir: The system that has been‘in operation 
tor'so long hds' workéd to the continued and ‘continuing disadvantage 
of the N oan li¢ants and workers to 'a:degree that many of them 
have been own arbitrarily ons racial basis when they deserved 
to move foreard aE Ge 

‘Tf it is true in the Dallas epinode=and I am not familiar with ‘the 
details—if it'is true, that it wds determined by ‘someone in.author- 
ity, either there or in the regional office or: in the: Post Office here, 
that there‘hiad been a ‘number of Negroes ahi the Yo passed: over 
‘for. a: nuniber. of years: and allowed to: remiaih:in the lower echelon 
when they ‘should vnave been romoted, and if it is:now determined 
that as of today wé will: teach down and: ‘get theses men and correct 
the inequity that: has existed over 9 oe Trcouldnt: Carper ' 
that unc er. my, general formu B. 


ay 
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Senator TuHurwonp. So:I understand from what you say. that: you 
‘would not favor ‘pesing over wate people and géing down and get: 
ting Negroes and putting them at the top just.‘in order ‘to ‘place 
Negroesin Goverhment? «0 0s ge fir avi Poe 
- Mr. Witxrys, That is the geheral position. And of course it would 
- moc ier by whatever specific instance or specific history .there 

‘The instance I have just. given of the supposition in Dallas is that 
these people did- not belong, say, in Nos. 20,21,iand 23, or they long 
ago had earned the right to. be supervisors, and belatedly they were 
now: being given their just dues: . In those circumstances my general 
statement would not apply. ee. 

Senator THursonp. If that were done in the social security system 
as complainants have all , or in the Veterans’ Administration, a5 
complainants have alleged, or in:the Post Office Department as.¢om- 
plainants have alleged, then you would not a of such action? 
~ Mt, Wrixins, I-would have to have the full facts, Senator, in éach 
casas OC be ani 2. eke: <4 Gait aan ed : 

Senator THurmonp. Mr. Wilkins, in’ your opinion do the owners 
of private business establishments, in the absence of a State statute 
or city ordinance to the contrary, now have the legal right to-refuse 
service toi whomever they wish,: regardless of their motivation ? 

a Mn (Warixins.' I-don’t. think -so.:. I: don’t think a proprietor of a 
public business has the right to say that he is running a sort of. little 
establishment in his living room. He is not doing it: He is catering 
to thé geheral public.. He is inviting them to come in.’ He takes an 
advertisement in the local: paper, he advertises‘ over’ the local radio 
station. And if the public comes in, all kinds of people come. in. 
' Senator, there have been: black people in this country for 344 
years, and everybody knows that they are likely to walk in. So when 
they do, you can’t tell them, in our estimation, “I meant everybody 
except you.” antes: Ae 
- Senator THurmonp. So you feel that any private business: estab- 
ener which refuses to sell or serve to anyoné is violating the law 
now fee, =, a“ 24 
| Mr. Wutxins. Yes; I. feel he is violating the law, and I als would 
like to submit: that the designation of such people should be the 
propristore of privately owned businesses, not private businesses. 
1ey are not private in the sense that we think of our homes as being 
private, or our private associations, Theseare public. - | 

Senator Tuursonp. Are they violating a national law, a State law, 
orsocityordinance? 6°... -- 

Mr. Witxins. It is our view, of course, that they are violating, if 
not: a specific'ordinance, they are violating the tradition, custom 
morality, national policy—not only the national policy politically and 
morally, but asoundeconomic policy, © 2 ee 

“It is the public business that caters to only part of the public; . ‘The 
only ‘differentiation he should make is in the quality. of his goods and 
the class of the ‘public that he attracts. If he wants to sell $50 shoes, 
then obviously peopls: who want $7.50 shoes won’t come in.: 

Senator Tuurmonp. Do you feel that they are violating a law for 
which punishment can be given ? a Tn 
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Mr. Wiixins, I am not sure. If there is no law, Senator, no 
penalty is attached. But they certainly would suffer the penalty of 
public disapproval. 

Senator Teron Moni Would you cite the law today that a person 
vote if his private business establishment refuses to serve some 

reson 
ce 3 Wuxins. I think he violates the moral law. The reason this 
provision is before this committee, the reason the public accommoda- 
tions provision has been proposed, is because it is desired to incor- 
porate what a great many people, the vast majority, recognize as a 
moral compulsion into a statute. In fact, that is where most of our 
statutes onginale. 

Senator. THursonp. Is he violating any statutory or constitutional 
law if he refuses today, in a private business, to serve someone? 

Mr. Wixrins. I would think that he is violating the whole spirit 
and letter of the Constitution. 

Senator Trurmonp. Do you claim that in spite of the fact that a 
similar statute to the one now being considered by this committee was 
declared unconstitutional in 1883? 

Mc. Wiixins. Senator, that is a long time ago. The country has 
grown a great deal since then. 

As a matter of fact, some of the laws that were declared to be un- 
constitutional or constitutional in those days have veen thrown out, 
as you know. 

Notorounly, Plessy v. Ferguson (1896) has been completely re- 
versed, as indeed have been a great many others, although the discus- 
tg been that Plessy was a sort of uniqué reversal. It was not 
at all. 

‘ Saas Txurmonp. We had the Bible in 1883. It has not changed, 
as it 

Mr. Wiixins. No; but the people who interpret it and who act 
upon it vary a great deal. 

Senator Tuurswonp. We had the Constitution in 18838, and it 
hasn’t changed on this point has it# And there has been no inter- 
pretation changing it, has there? 

Mr. Wr-xrns. Now, Senator, the Constitution hasn’t changed, but 
the courts change, and people change, and conditions change, and 
the world changes. 

Senator THurmonp. Can you tell me any interpretation of the 
Constitution changing the decision of the Supreme Court in 1883 
decl:.ring a statute similar to this unconstitutional ? . 

Mr. Witxins. I don’t know of any, and my history on the law is 
very short. But I would say this: that if it were seriously advanced 
that this 1883 decision remains in effect today, I would suggest that 
it would be challenged pega and perhaps overturned. 

Senator 'firursronp. Mr. Wilkins, in the absence of a State statute 
or city ordinance to the contrary, do the owners of private business 
establishments now have the legal right to determine who shall and 
who shall not enter and remain on their business premises? 

Mr. Wiixines. I don’t see that they have. That is, Senator, I am 
very careful to limit myself to my own field. That is, they cannot 
do 1t on the basis of race and color. 
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Senator THurmonpn. If a person is refused permission to enter on 
privately owned premises and enters nevertheless, or refuses to leave 
the premises after being so directed by the owner, is not the entry 
or refusal to leave a trespass, and as such a breach of the law? 

Mr. Wriixins. We don’t believe so. We are challenging that 
concept in the courts in a half dozen instances. Cases are on their 
way nov to the pupreme Court interpreting this concept of trespass. 
We contend that where it is used on the racial basis, and not used on 
any other basis, that it isn’t actually trespass; it is enforcement of 
& racial restriction which we maintain 1s forbidden by the Con- 
stitution. 

Senator Tuursonp. So you do not think it is a trespass for one 
to enter upon the private property of another if he is asked not to, 
or to refuse to leave if he is asked to do sof 

Mr. Wirxins. By “private property” you mean store or com- 
mercial establishment? =~ 

Senator THursonp. Any private business, whether it is his home 
or store, barbershop, restaurant, or whatnot. 

Mr. Wiixins. Senator, I don’t sea how we could include: homes 
in that. They are not businesses. Every man has a right to defend 
his home and keep out whom he pleases from his home. But he 
doesn’t have the right to set up a store on a public street and open 
the doors to the public and then to discriminate on the basis of race. 

Of course he can keep anybody out of his home. 

Senator THurmMonp. Suppose a lady has a beauty shop in her home. 
She is the only operator. Would she have a right to exclude whom 
she wants to? 

’ Mr. Wirxins. Would you say—is that a part of her home or is that 
a cules! If it is'a business then we maintain she can’t exclude 
@. * 

Sena tod THURMOND. It is a home, but she has a beauty shop in 
her home. And suppose she orders-—— 

Mr. Chairman, I ask that order be maintained. ik 

Senator Monroney. The Chair would like to remind the audience 
that they are here as guests of the committée, and that the business 
of the committee can be greatly expedited by showing no approval 
or disapproval of anything said by the witnesses or in the questions. 

Senator Thurmond, : 

Senator THurswonp. If she has a beauty shop in her home and 
has one room set aside for it, do you think she would have a right. 
to exclude anyone she doesn’t want to serve there? 

Mr. Wirxrys. This is a fine distinction, Senator. Probably she 
could get away with it. I wouldn’t undertake to say that I would 
fight my way into her home in order to be served in her beauty shop. 

I mean by that ; 

Senator THursonp. Mr. Chairman, I would ask that those who are 
expressing themselves in a way that is against the rules of this com- 
mittee be excluded if they continue. 

Senator Monroney. The Chair would remind—— . 

Senator Harr. Mr. Chairman, I laughed at that answer, and I felt 
myself wholly in order. I think that the Senator burdens the record 
with the comment that, on the reading, might suggest something 
that isn’t in the atmosphere here today. 
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‘Senator THurmonp. It. is very strange that when the witness 
answers there is a hearty laugh on the part-of a great many. of tho 
peole in the rear. The Senator from Michigan knows that. And 
the Senator from Michigan Knows it is against rules of this commit- 
tea to haye atiy reaction oft the part of those presett. bes 
- Senator Harr. We have been arguing about changing human na- 
ture, Senator, But I don’t think we can do it in this area. I though it 
was an amusing remark, and I laughed, and I am up front. Iam not 
offended by those in the rear who felt the same way. re 

Senator ‘Trurnsonp. I haven't called the Senator’s hand becauss 
he violated the committee rules. Bui I do think we ought to enforra 
it with the public generally. } ae 
« Serator Harr. I think we are talking about a nutty rule, if that. 
is the suggestion. oe ots ss 

Senator Monrongy. The Chair, while inipressed by what was said 
by the members of the committee, asks the audience to show no ap- 
proval or disapproval. This is a very important subject. We are 
reaching for facts and information, and it would be better to have 
this come without. any indication, through Jaughter or other means, 
of the witness’ answers, which the Chairs finds Pen teey proper and 
vory temperate, to the questions which the Sonator from South Caro- 
lina is entitled to make, 

Let’s keep this the way it has been, I think it has been very, well 
conducted. We won’t have'to worry about points of order if the 
audience will just remember they are guests of the committee, and 
will expedite these hearings by remaining in silence as the ques- 
tions are going forward. . <8 
. Senator Tnurwonp. Mr. Chairman, I was told that the room would 
be filled this morning with people who were sympathetic to this bill. 
And I was just waiting to see if that were true, And from the re- 
action of the audience I see that itistrue. Pin at 

But it is their duty to keep quiet. They ara guests here. I hopo 
the ehairman will enforce the rule strictly. _ ae 

Senator Scorr, Mr, Chairman—— : 

Willtho Senator yield? = —s.: ; 

I think it fair to point. out that the country is filled with peoplo 
who are sympathetic to this bill, too. . 

Senator Trurmonp. I am afraid that is the Senator’s opinion, and 
not the opinion of tho people of the United States. 

Mr. Wilkins, do you fee} that a one-operator barbershop now would 
have to serve anyone who would go to hisshop? Or do you feel that if 
this bill is passed he will have to do sof : 

Mr. Witxins, I think he will have to obey the provisions of the 
bill, Senator, as passed. 

Senator Trrurstonp. Do you think this would cover a barbershop 
that had only one operator ? 

Mr. Winkie. I think if the bill as passed covered a one-operator 
barbershop, he would have to obey it. 

Senator THurmonn, Does tho bill cover a onc-operator barbershop ? 

Mr. Wirxins. I think it covers all places of public accommodation. 

Senator Trurmonn. Do you think it would cover a small restaurant 
that seated only six people at stools? 
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Mr. Wixrins. I would say it would cover any restaurant if: it 
covered two people at stools, if it were a restaurant. oar 

Senator Tuursonpn. In other words, you feel this bill covers every- 
a who sells to the public? a 

» Witxrns. Senator, we would hope that it covers everybody, . 

The previous question suggested that there might be some limita- 
tions on coverage under the present basing of tho bill and under its 
language. What we on our side of the table shoot for is absolute and 
complete coverage. - We don't believe that gi hae ought to walk 
into any public establishment in this country offering services to the 
people and be refused because of his.or her color, whether it is 
a 1-chair barbershop sell ae bershop. a eed 

Senator Tuurwonp. You understand, of course, since this bill 
springs from, or the basis of it arises from the interstate commerce 
clause, there would have to be a burden on interstate commerce. 

Mr. Winuina. Yes; I. understand that this provision offers certain 
limitations. Iam speaking only—your questions were directed to- 
ward specific situations, irrespective of the basis of the law. I am 
trying to stay within the limitations of the act. 

Senator Tuurswonp, Mr. Wilkins, suppose a man operates a 
restaurant. He has a garden and a farm, He grows all of his prod- — 
uce; he euye nothing from out of the State. All of his oustomers 
are from the town. Do you think that this bill would cover himf 
Or would he have the rig t to exclude someone if he wanted tof. 

Mr. Wiurxins..He would have tha right to obey the provisions of 
the bill, And if the provisions of the bill did not cover him in all 
of hig activitios in the maintenance of his establishment, then ho 
would obviously be outside of the covorage, a 

I only ask that whatever form this bill is prres ald we hope 
it will be passed in its maximum form—that all people subject to it 
will be held accountable. iss ye 

Senator THurmonp, I-ynderstand that... Fam asking if this bill 
would cover the type cago. Tiust. mentioned: 7). oe 

Mr. Witxrns. Senator, it seems to me that would be up to the 
Senators to determine, and the lawyers and interpreters of the com- 
merce clause. 5 sae ee ua a 

Senator Trurmonp. Suppose ho opened himself to the publig/hut 
he didn’t buy an mung in Interstate commerce,'no goods whateyer. 
Ho produced it all on his farm and in his garden. And those who 
patronized him lived in the town where he operated the restaurant. 

here was no interstate trade. 

Would this bill covor him? 

Mr. Witxins. Senator, I think this is one of those hypothetical 
questions to which I referred in my testimony. I would say that it 
is one of those that would have to be determined by you on the ficor 
in dofining the terms of the bill that you would act upon. It cer- 
tainly would come out in the legislation as passed, 

If this gontleman in truth ay all of his vegetables in his back- 
yard or his nearby plot, and if he in truth catered only to the towns- 
reople, and no outsider came from afar to partake of his fare, thon 

o might not be covered. 

pounce Tnorsonpd. Then he could turn down anybody ho wanted 

to 
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Mr. Wiitxins. Anybody who applied who was not a member of— 
who lived in that town; let’s rth 
prenntee Trrorsionp. Mr. Chairman, the bell has rung. I crise 
the point. 

T might say I have only gotten started with the testimony of the 
witness. I presume he will come back tomorrow and complete his 
testimony. 

Senator Monroney. Would the Senator suspend for one moment? 

We have other witnesses scheduled for tomorrow. It may be 
necessary to work out a return that would be convenient for the 
witness as well as for the committee. 

Would you be available tomorrow f 

Mr. Wiixins. Senator, I could. 

' Senator Monroney. Would it be more convenient to take you 
ater 

Mr, Witxrxs. I am going to be here on Thursday at 2 o'clock. I 
am scheduled at 2 o’clock for the House Judiciary Committee. I 
could come Thursday morning. 

Senator THurmonp. Mr. Cheitman, almost the full 2 hours, not 
quite all, was spent in hearing one side. I have some rather pene: 
trating questions which I would like to propound which will bring 
out the other side of this case, I hope. And so I would request that 
the witness be returned and that I be given an opportunity to con- 
tinue, if not tomorrow then some other date. 

Senator Monroney. The Chair would suggest that, subject to the 
approval of the chairman of the committee, we schecule Mr. Wilkins 
for 9 a.m. on Thursday morning. In that way we will be able to 
accommodate Mr. Wilkins and perhaps the other witness as well. 
If necessary, we might even split the testimony so Mr. Wilkins can 
be excused end the other witnesses could participate in part of that 
time. 

Senator Tuurmonp. I wish to thank the Chair. 

Senator Monroney. Will that be agreeable? 

Mr. Witxrins. Very good. 

Senator Monrongy. The committee will stand in recess until 9:15 
tomorrow morning in this room. 

(Whereupon, at 12:04 p.m., the committee was recessed, to recon- 
vene at 9:15 a.m., July 28, 19638.) 


